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FOREWORD: PROFESSIONS AS CONTINGENT STRUCTURES 
IN A PERILOUS WORLD 

 
 

JOHN FLOOD  

 
 
In John Grisham’s The Associate, the hero goes through the ritual ha ing all 

beginning lawyers are made to suffer  long hours going through massive 
numbers of tedious documents to find those that should be used in discovery and 
those that must be kept out.1 It requires little legal skill or almost any skill except 
the ability to do without sleep. Law firms could charge for many billable hours 
sure in the knowledge their corporate clients would pay. Grisham’s book was 
published in 2009 and the legal and professional services worlds have 
fundamentally changed since then. The nature of legal work, apparently 
immutable and resistant to change, has found itself subject to changes inflicted 
on other professions. One such challenge has come from general counsel in 
businesses who resent paying high fees for grunt work and another is the 
continuing impact of technology on the way work is performed and who actually 
performs it.  

An Oxford study of the future of employment shows two developments in the 
21st century are increasing the precarious nature of work.2 First, the outsourcing 
of tasks to machines which are often operated by people in cheaper labour 
markets. The classic example is legal and business process outsourcing to India.3 
These are routine tasks which are relatively simple for machines to accomplish. 
Machines, too, have the benefits of not displaying confirmation biases or 
becoming tired. The second, more radical development is the ability of machines 
to take non-routine tasks and turn them ‘into well-defined problems’.4 They do 
this by using algorithms that work on big data sets, whether structured or 
unstructured. Machine learning thereby improves its work quality and flows the 
more it does. Frey and Osborne demonstrate that even where ‘subtle judgement’ 
(eg, in intensive care units in hospitals) is required machines can produce  
better results because they are rigorously unbiased in their decisions and 
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recommendations.5 Using a model based on United States (‘US’) labour statistics, 
Frey and Osborne estimate 47 per cent of the US workforce is susceptible to 
computerisation now and, as blockages in the technology are cleared, more will 
fall into the higher risk categories, even lawyers: 

For example, we find that paralegals and legal assistants  for which computers 
already substitute  in the high risk category. At the same time, lawyers, which 
rely on labour input from legal assistants, are in the low risk category. Thus, for 
the work of lawyers to be fully automated, engineering bottlenecks to creative and 
social intelligence will need to be overcome, implying that the computerisation of 
legal research will complement the work of lawyers in the medium term.6  

The late Eliot Freidson argued that professions constituted a third logic 
between the market and bureaucracy, where market refers to consumer control 
and bureaucracy to control by managers. Professionalism is therefore an 
organised occupation that has the power to determine who will perform certain 
tasks.7 Law in most countries appears to fit this model. Lawyers are granted 
monopolistic powers by the state which places them primus inter pares among 
those who work in the legal industry. The last part of the 20th century has seen 
this market closure eroded and authority given to a growing paralegal body of 
workers as the division of legal labour has intensified.  

Freidson adopted the Weberian method of establishing ideal types in order to 
model professionalism in the world. When applied to the real world of medicine, 
Freidson demonstrates how the profession has altered through the 20th century 
into the 21st. The rise of insurance, hospitals and the incursion of the state into 
medical practice have attenuated the power of the medical practitioner, although 
doctors remain an esteemed and well-remunerated profession. 8  However, a 
number of students of the professions caution us about the prevalence of 
universalistic models of professionalism arguing for distinctions between Anglo-
American and European models. According to Brock and Saks the field was 
dominated by Parsons and Freidson, which gave an American configuration to 
the field.9 But this is now being contested by theorists of professions such as 
Scuilli and Evetts, who show how European professions differ from the US both 
in terms of history and form.10 For medicine the twin processes of state control 
through institutions like the National Health Service, and increasing use of the 
techniques of New Public Management to monitor and audit doctors, nurses and 
others in Europe, create a different medical field to that found in the US.11 Thus 
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we need to be sensitive to distinctions between different professions, their 
locales, and their theoretical rationales. 

To attempt to define professions, professionalism and professionalisation is 
not exactly fruitless, but rather, as Llewellyn responded to Hoebel’s question on 
what is law, it is best done ex post rather than ex ante, if at all.12 Julia Evetts, 
however, provides a succinct conception of professions: 

Professionals are extensively engaged in dealing with risk, with risk assessment 
and, through the use of expert knowledge, enabling customers and clients to deal 
with uncertainty. To paraphrase and adapt a list in Olgiati and colleagues, 
professions are involved in birth, survival, physical and emotional health, dispute 
resolution and law-based social order, finance and credit information, educational 
attainment and sociali ation, physical constructs and the built environment, 
military engagement, peace-keeping and security, entertainment, the arts and 
leisure, religion and our negotiations with the next world.13  

Her list is wide-ranging and recognises that in the 21st century the 
organisation and division of labour is such that historic categories are restrictive 
and exclusive rather than definitional and inclusive. This runs contrary to the 
Weberian notion of closure and market capture. We know from the neo-
institutionalists that bright-line distinctions between managers and professionals 
can be hard to determine and that to interpret them as hybrids provides a  
richer, more nuanced picture of work in professional service firms.14 There is a 
Foucauldian resonance here as power-knowledge emerges from the everyday 
scripts, interactions and routines, and we understand how the professional service 
is able to reproduce the professional class.15 

The professional service firm is one of the distinct types of organisation that 
dominates the field today. Early histories of the professions show almost an 
absence of formal organisation.16 With the advent of the teaching hospital during 
the French Revolution organisations for professionals start to become a reality. In 
law we have formalised legal education emerging at Harvard Law School in 1870 
along with the Cravath idealisation of the corporate law firm at the turn of the 
century.17 The large accounting firm, investment bank, law firm, and consulting 
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firm signal the present state of the big global professional service firms. They are 
intertwined in webs of business, capital and trade and are imbued with immense 
influence and authority. 

The articles in this volume address some of these themes and more. 
Organisation, ethics, education, technology, and risk are all scrutinised. It might 
be worth asking, although I have avoided it, why it is that studies of professions 
and professionalism tend to veer either towards an optimistic view or a rather 
more pessimistic one. This may have to do with the differences between 
functionalist and conflict approaches to the study of professions. But how we 
resolve these views is important because we will continue to live with 
professions  they will continue to be significant intermediators in society. In 
other words, we cannot avoid them, so we should come to terms with them. In 
the discussion that follows, I shall not treat the articles in order of printing but 
rather thematically. 

Rogers, Kingsford Smith and Chellew face the organisation professional 
dilemma head on as they analyse how large professional service firms are 
challenging the regulative bargain  how professions negotiate their societal 
position with the state.18 Rogers et al take us into the theoretical and empirical 
morass of professions and firms. Organisations can exert considerable pressures 
that overcome professional ethics  big clients want their transactions done to 
their liking which can compromise ethical conduct. Indeed, Mu io et al argue it 
is the network effect of different professional service firms cooperating that 
creates opportunities for corrupt behaviours. 19  The nine largest law firms in 
Australia have formed their own ‘Premier League’, Law Firms Australia 
(‘LFA’). One advantage of the LFA is that, because of the firms’ si e, they can 
institute management systems that attempt to audit behaviours so as to avoid a 
rogue ‘Arthur Andersen’ implosion.20 We also see how they exert their power in 
debates and consultations over proposed regulations and directives. But rather 
than just being a distinct entity, the LFA has been able to form coalitions and 
alliances with other smaller firms and, as such, it has become a major player. The 
segue from regulation to ethics is apposite as Breakey and Sampford also venture 
inside large organisations and examine the ethics of in-house counsel in 
corporations and public service.21 This is a difficult area as businesses will have 
codes of practice, staff handbooks and the like which everyone should follow. 
Certain professional groups such as lawyers, engineers and architects will have 

                                                 
18  Justine Rogers, Dimity Kingsford Smith and John Chellew, ‘The Large Professional Service Firm: A 

New Force in the Regulative Bargain’ (2017) 40 University of New South Wales Law Journal 218. 
19  Daniel Mu io et al, ‘Bad Apples, Bad Barrels and Bad Cellars: A Boundaries  Perspective on 

Professional Misconduct’ in Don Palmer, Kristen Smith-Crowe and Royston Greenwood (eds) 
Organizational Wrongdoing: Key Perspectives and New Directions (Cambridge University Press, 2016) 
141. 

20  Jonathan D Glater and Alexei Barrionuevo, ‘Decision Rekindles Debate over Andersen Indictment’, New 
York Times (online), 1 June 2005 <http://www.nytimes.com/2005/06/01/business/decision-rekindles-
debate-over-andersen-indictment.html>.  

21  Hugh Breakey and Charles Sampford, ‘Employed Professionals’ Ethical Responsibilities in Public 
Service and Private Enterprise: Dilemma, Priority and Synthesis’ (2017) 40 University of New South 
Wales Law Journal 262. 



2017 Thematic: Foreword 21

their own professional codes of ethics. The question arises: what happens if they 
conflict? While they favour the ascendancy of the professional ethics, Breakey 
and Sampford realise that tensions persist and argue that different kinds of ethics 
can overlap, thereby reinforcing each other. Their schematic of public, private 
and professional values illustrates how the differences are of degree, not 
necessarily kind. They take us through a number of approaches to ethics in 
organisations, none of which on its own is sufficient. Behind their analysis the 
idea of the social licence to operate figures large and fits with their integrity 
model. Yet I wonder whether focusing on professional ethics in organisations is 
sufficient. In recent United Kingdom debates about ethics in alternative business 
structures, the key argument was about how to incentivise everyone in the 
organisation to behave ethically, not just the lawyers. 22  One thing which is 
increasingly clear is that to demarcate professionals in organisations might have 
unintended consequences. Professionals could form single profession groups that 
interact little with others, so perhaps an organisational ethics is necessary. The 
clearest, most catastrophic example of failure among professionals has been the 
Volkswagen emissions scandal, where professionals of all sorts, including 
lawyers, appeared to be absent in the decision-making.23  

Hugh Breakey takes this further in his article, where he ‘develops a model of 
an ethics regime , describing the elements that contribute to empowering 
professionals with the moral motives and capabilities required to act morally’.24 
He teases out the capabilities, both personal and interpersonal, and the 
environmental qualities that go to form an ethics regime that will promote and 
strengthen the moral qualities of institutions. With this kind of framework and 
techniques, everyone would benefit. 

I treat Breakey and Sampford on national exams and Kingsford Smith, Clarke 
and Rogers together as they pose an interesting tension. Breakey and Sampford 
baldly state early in their article ‘ f inancial advising is not a profession’. 25 
Kingsford Smith et al take banking as a profession and investigate the structures 
and processes that have allowed it to diverge from ethical standards.26 There are 
groups of financial advisers who might be functionally equivalent to plumbers 
and so create doubts over their professionalism, but this is increasingly hard to 
sustain as the folk label of ‘professional’ is used more widely.27 To rein the label 
back in puts us back in the definitional game in which there is no clear result. If 
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there are dangers that some kinds of professionals will go rogue because of 
institutional pressures, can they be overcome? Breakey and Sampford argue for 
exams being part of a suite of mutually reinforcing procedures that could 
inculcate professional values among financial advisers, although they fully 
understand the difficulties in implementing such procedures. With banking it is 
hard to imagine, given the range of scandals and corrupt behaviour  LIBOR, 
Madoff, GFC  whether normal ethical conduct can be resumed. Is self-
regulation feasible? Can it co-exist with external regulation? As Kingsford 
Smith, Clarke and Rogers opine, banking might have reached the limits of 
professionalism. 

Are there alternatives? One is the de facto regulation offered by professional 
indemnity (‘PI’) insurance. Morgan and Hanrahan see PI insurance as a form of 
private regulation of advisers’ conduct.28 It is not a panacea, however, as there are 
constraints and limits to PI insurance that have to account for such things as 
moral ha ard. Insurance does provide feedback loops  as companies gather data 
on claims, they can understand the actions that give rise to them and devise 
educational strategies to mitigate them. To refer to Evetts and risk again, 
insurance can be perceived as one of a portfolio of professional strategies to 
reinforce appropriate behaviours, but Morgan and Hanrahan argue for more 
interoperability among PI markets so consumers understand better. 

Graham Greenleaf reviews the Susskinds book The Future of Professions: 
How Technology Will Transform the Work of Human Experts. 29  The book’s 
radical thesis is that most professionals’ work can be decomposed into tasks 
which are then amenable to technological solutions. As I argued at the beginning 
of this Foreword, more and more of the work done by professionals is 
succumbing to machines. Rather than lawyers we will have legal or knowledge 
engineers.30 Perhaps the biggest transformations will come from the increased use 
of artificial intelligence and big data, as exemplified by ROSS Intelligence that 
researches bankruptcy law by using natural language processing on IBM 
Watson. 31  The aim of ROSS is not to displace lawyers but to augment and 
improve their capacities. Tasks that normally would take weeks are reduced to 
hours or days. In addition, the greater use of artificial intelligence creates the 
potential to improve access to justice, as governments reduce amounts spent on 
legal aid. This means there are interesting differences between the ways  
lower income clients and corporate clients are being serviced. Corporate clients 
will demand and receive bespoke legal services but with the routine tasks  
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outsourced to cheaper labour sources or machines.32 Individuals will probably 
find themselves interacting with machines and chatbots more. A prime example 
of this is Josh Browder’s Do Not Pay parking ticket appeal chatbot, a free service 
that interrogates the client and then offers to write a letter to the appropriate 
authorities.33 Online courts with or without judges will take over more minor 
disputes, which will reduce the need for lawyers.34 

Are we then seeing the end of lawyers and the demise of the professions? 
Clearly not. But we are seeing transformations occurring which are going to  
have profound effects on how professions continue. Despite the technological 
transformations taking place, we cannot ignore the histories and cultures of 
professions. The articles in this volume demonstrate that. Yet technology  
and millennials are changing how professional service firms operate,  
if not the professions themselves. 35  Career trajectories will be different from  
those of the 20th century and despite the commercial pressures inherent in these 
developments, they have the potential to create more space and time for ethics 
and the values that contribute to a better society. But I will leave readers with one 
thing to think about. As AI improves  through self-learning, moves towards 
autonomy, and self-replication  how will we ensure the machines are ethical? 
Are we content to update them occasionally via software with the latest human 
ethical codes, or should we be thinking about a distinctive code of ethics for 
machines, and, if so, what would it look like?36 
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