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DOMESTIC RELATIONSHIP EVIDENCE IN QUEENSLAND: AN
ANALYSIS OF A MISUNDERSTOOD PROVISION

REBECCA CAMPBELL"

Relationship evidence or evidence that reveals an individual’s
propensity to engage in certain offences has been the subject of
much discussion in the context of domestic violence. Our
understanding and awareness of domestic violence has developed
immensely over the past decade and we now understand that
domestic violence encapsulates much more than just physical
violence against women. We now acknowledge it extends to sexual
assault and child sexual abuse. This article examines the current
protections provided by the law to restrict the admission of
relationship or context evidence in order to ensure an accused
person receives a fair trial. It does so by considering the
development of the law surrounding relationship evidence,
particularly the introduction of s 132 of the Queensland Evidence
Act 1977 in 1998. This article explores the application of s 132B
and questions whether its aim to simplify the process for admitting
relationship evidence has actually been realised.

I INTRODUCTION

Evidence of the history of a domestic relationship between an accused person
and his or her victim can have significant consequences when admitted at trial.
By shedding light on the nature of the relationship between the parties, the finder
of fact is able to put the charged offence in context. This can be particularly
critical in cases of unlawful killing where the voice of the victim cannot be
heard.! Similarly, non-fatal acts of domestic violence such as assaults or sexual
offences often occur in a situation where there are no witnesses,? and as such
evidence of the previous relationship between the parties involved can be very
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useful in establishing a case. Historically, relationship evidence has been the
subject of much discussion in the context of domestic violence against women.
Our increased awareness and understanding of domestic violence means that we
now acknowledge it extends beyond physical assault to sexual violence and also
to child sexual abuse, especially given that many child sexual offences are
committed in the family home.?

Broadening our understanding of what encapsulates and defines domestic
violence in turn requires review of the laws governing the area including the
consideration of legislative reform. Whilst considering the previous conduct of
an accused person may seem logical in determining the probability of his or her
reoffending, in an effort to protect the pre-eminent right a person has to a fair
trial, strict rules exist to manage the admissibility of this type of evidence.* In
fact, the rule restricting adducing any evidence revealing previous misconduct of
a defendant has been described as ‘one of the most deeply rooted and jealously
guarded principles of our criminal law’.> The most pertinent challenge to the
admissibility of relationship evidence is the prejudicial effect it may have on a
defendant, by suggesting a propensity to engage in criminal conduct such as the
offence charged.® Despite the existence of many trials where this type of
relationship evidence has been admitted,” the position of the law in Queensland
remains uncertain.

Legislative reform to the Evidence Act 1977 (QId) (‘Evidence Act’) in 1998
sought to clarify the process for admitting relationship evidence into a
proceeding. Section 132B was introduced providing that: ‘relevant evidence of
the history of the domestic relationship between the defendant and the person
against whom the offence was committed is admissible in evidence in the
proceeding’, ® where a domestic relationship means ‘an intimate personal
relationship, a family relationship or an informal care relationship’.® The section
notably only applies to criminal proceedings for offences under chapters 28 to 30
of the Criminal Code 1899 (Qld) (‘Criminal Code’), including murder,
manslaughter and assault. Courts continue to grapple with the application of
section 132B and various commentators have suggested that despite its proposed
purpose it has done little to alter the common law position.'°
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4 Ibid 244.
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This article examines the effect of section 132B on the admission of
relationship evidence into criminal proceedings in Queensland. It will briefly
explore foundational concepts of evidence including the policy justifications for
admitting relationship evidence into criminal proceedings and provide an
overview of the jurisdictional organisation of evidence law in Australia. The
circumstances surrounding the provision’s enactment, including its intended
purpose and scope will then be addressed. This discussion will lay the foundation
for a review of various Queensland cases involving the admission of relationship
evidence. This will facilitate an analysis of how section 132B is presently being
applied and whether this is in accordance with the aims of the section when it
was introduced.

Specifically, the article will explore the following three situations in which it
is submitted section 132B and more generally the law on relationship evidence
are of particular relevance to. Firstly, where a victim of domestic violence
retaliates against his or her abuser and either kills or seriously injures him or her,
the important role relationship evidence can play in providing context of the
history of the relationship and the availability of any defences the accused person
may have. Secondly, where a perpetrator of domestic violence finally goes
further than usual by seriously injuring or killing his or her partner, evidence of
the history of the relationship can play a crucial role in displacing any argument
that the behaviour of the accused was out of character and thus warrants raising
the defences of provocation or self-defence. And finally, situations of child abuse
in the family, where evidence of the relationship between the complainant and
defendant can provide insight into the behaviour of the accused person towards
the complainant over time and subsequently reveal other relevant incidents and
uncharged acts. The article will explore the limitations of the provision; with a
particular focus on the above three situations, the provision’s limited application
to chapters 28 to 30 of the Criminal Code and its relevance requirement. A
comparative analysis will then be made of the position of the law in other
Australian states in order to make measured recommendations for reform in
Queensland.

I CONTEXT

A Evidence Law in Australia

A number of jurisdiction specific pieces of legislation govern the operation
of evidence in Australia. In 1979 the Australian Law Reform Commission
commenced a review into the laws of evidence, which culminated in the
publication of a report and draft code.!! Ultimately, it was this review that led to
the Commonwealth and New South Wales adopting similar legislative
frameworks governing evidence in 1995.12 Tasmania, Victoria, the Australian
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Capital Territory, the Northern Territory and Norfolk Island have since followed
suit, adopting the uniform evidence legislation.'* Despite this era of significant
reform and the Commonwealth Government’s hopes for a uniform approach to
evidence law in Australia, Queensland, South Australia and Western Australia
have resisted adopting the uniform evidence legislation.* In Queensland the
Evidence Act applies, however, the law on evidence is largely governed by the
common law.!s

B Key Evidential Concepts

One aim of the evidential reforms in 1995 was to expand the scope of
evidence available to be admitted in a proceeding, thus reducing the number of
exclusionary rules.'® This is a trend Hemming, Kumar and Peden have identified
in recent evidential reforms, and one they predict will continue.!” While relaxing
limitations on the admissibility of evidence allows the court to consider a greater
variety of evidence relating to a matter, it also raises competing policy concerns
that evidence may be admitted which is unfairly prejudicial to the accused. This
policy tension is characteristic of the debate concerning propensity evidence.
Propensity or similar fact evidence is evidence that ‘shows that on some other
occasion the accused acted in a way more or less similar to the way in which the
prosecution alleges the accused acted on the occasion subject of the present
charge’.'® The case of Pfennig v The Queen' states the classic rule for admitting
propensity evidence which still applies in Queensland:? ‘[Propensity] evidence
... will be admissible only if its probative value exceeds its prejudicial effect ...
in other words, that there is no reasonable view of the evidence consistent with
the innocence of the accused’.?! Dawson J suggested in Harriman v The Queen®
that this high standard of proof is required due to the fact that propensity
evidence is circumstantial as opposed to direct, meaning the only proof it
provides is obtained by inference.?

In the prosecution of domestic violence offences, propensity evidence of the
relationship between an accused person and their victim is often sought to be
admitted. However, as David Field identifies, what may be labelled relationship
or context evidence can often in fact be ‘thinly veiled’ propensity evidence,
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Queen (2012) 245 CLR 499, 541-2 (Crennan and Kiefel JJ); R v Watson [2017] QCA 82, [15] (The
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which can still have a highly prejudicial effect.?* Relationship evidence is
tendered to provide context or background to a charged offence. It is particularly
useful in cases where the complainant is the sole witness to the incident, for
example in offences of domestic violence, sexual assault cases and child sexual
abuse. The 2000 Report of the Taskforce on Women and the Criminal Code
highlighted the damaging effect of portraying the offence behaviour in
isolation.” The recommendations and observations of the Taskforce were made
against a backdrop of cases involving women who felt they had been let down by
the justice system. The Taskforce attributed this sentiment to the prevalence of
an accused person successfully raising the provocation defence where the offence
was an assault-based one. In such circumstances, the Taskforce observed a
tendency for the court to consider the accused’s behaviour to be ‘out of
character’.? The Taskforce identified a trend in women shying away from
seeking the prosecution of assault-based offences in Queensland for this reason.?’
Queensland and Western Australia are the only states where provocation remains
a complete defence to the offences of common assault, serious assault and assault
occasioning bodily harm.?

Similarly, in homicide cases men began pleading the complete defences of
accident and self-defence or the partial defences of provocation or diminished
responsibility.® To murder, provocation is a partial defence in Queensland,
meaning that where it is successfully raised it has the effect of reducing a charge
of murder to manslaughter.?* Outside of Queensland, South Australia, New South
Wales, the Australian Capital Territory and the Northern Territory have all
retained the partial defence to murder,’! while Western Australia, Victoria and
Tasmania have abolished it.?> Compounded by the impossibility of the victim
giving evidence, families of the deceased were left horrified at the falsity of the
portrayal of the relationship before the court.® The Taskforce reported that the
overwhelming consensus from their consultations was that relationship evidence
was essential to prosecutions involving family violence:

24 David Field, Queensland Evidence Law (LexisNexis Butterworths 3™ ed, 2014) 233.
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Homicide, Final Report No 97 (2007) 218-23.
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The artificial way in which the law isolates pieces of evidence as inadmissible and
removes them from the picture is incomprehensible to most ordinary people who
encounter the criminal justice system. The jury is often asked to decide what
happened in a situation when they have only been given some of the jigsaw
pieces.>

Where relationship evidence is admitted, the court is careful to restrict its use
to that of providing context to the offence and details of the relationship between
the parties, rather than as evidence to prove the truth of a statement or to suggest
the accused has a tendency to act in a particular way.’ This ensures that the
evidence does not offend the rule against hearsay. This issue received
unprecedented attention in the decision of R v Babsek.? In that case, evidence of
the victim applying for a domestic violence order against the accused the day
prior to his death and evidence from a social worker regarding the violent
relationship, were both ruled inadmissible due to offending the rule against
hearsay. However, this issue has largely been resolved following the introduction
of section 93B into the Evidence Act in 2000, which allows hearsay statements to
be adduced in certain circumstances.

The principle of relevance is the fundamental rule of evidence.’’ For evidence
to be admissible in any proceeding, the prosecution must first establish it is
relevant. Evidence will be relevant if it ‘could rationally affect (directly or
indirectly) the assessment ... of the probability of the existence of a fact in issue
in the proceeding’.’® Relationship evidence was historically considered relevant
as it places the charged offence and the evidence surrounding it in context, and
may also reveal a ‘guilty passion’ of the accused and their propensity to engage
in particular acts, which helps explain a reason for the incident occurring.*® The
case of HML v The Queen (‘HML’)* demonstrates the predicament judges have
with differentiating relationship evidence that provides a contextual background
from that which has the potential to show tendency or propensity reasoning.*! A
fine line exists between the two, with the High Court describing Pfennig as ‘a
case about the fact of propensity as circumstantial evidence in proof of the
offence charged’, and Roach v The Queen® as ‘a case involving evidence that
happened to show propensity’.+

In HML, Hayne J opined that relationship evidence could only be admitted in
situations where it could be proved beyond a reasonable doubt.** However this
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opinion was qualified, with Hayne J noting this high standard should be limited
to cases where the absence of consent was not an element of the offence.* Kiefel
J suggested that where evidence is only tendered to provide context and not for
the purpose of showing tendency on behalf of the accused, then the Pfennig test
need not be satisfied.* However, this was not a unanimous proposition, with the
Court failing to reach a consensus on whether context evidence, which only
incidentally revealed the accused’s propensity for misconduct, should still be
subject to Pfennig.*’

The High Court again grappled with this definitional question in BBH v The
Queen.*® In that case a majority of the High Court dismissed BBH’s appeal
against conviction for sexual offences against his daughter, and held that
evidence admitted in proof of his propensity to commit such offences was
relevant and admissible. The majority, consisting of Crennan, Kiefel and Bell JJ
took an approach consistent with that suggested by Kiefel J in HML. However,
Hayne J, with whom Gummow J agreed, opined that the evidence of uncharged
acts was inadmissible because it was irrelevant. ¥ Hayne J considered the
classification of evidence through the use of a broad term such as ‘relationship
evidence’ risked obscuring the correct principles to be applied, and diverted
necessary attention away from why the evidence was relevant.*® Hayne J
maintained that evidence of uncharged acts could only be admitted to prove
tendency where it satisfied the Pfennig test.’! The evidence in question was
evidence of the complainant’s brother having seen the complainant bent over,
unclothed with the accused’s hands on her waist and BBH’s face near her
bottom. It was considered that there might have been an innocent explanation for
the interaction such as BBH examining an ant bite on the complainant. Because
the evidence was open to bearing this innocent explanation, Hayne J opined it
was not admissible, stating:

The applicant was not on trial for whether, on the occasion observed by the
brother, he performed some act of indecency on or in respect of the complainant.
The conclusion that the applicant had performed an act of indecency on that
occasion could be reached only by concluding that he had committed one or other
of the offences charged. Doubt about whether the charged offences were proved
was not, and could not be, resolved by the brother’s evidence. The brother’s
evidence could be taken to describe sexual conduct only if it was proved that the
applicant had a sexual interest in his daughter on which he had acted. Yet the jury
were told that they could use the brother’s evidence not only to show the
‘relationship’ between the applicant and the complainant but also to ‘evaluate and
decide that the complainant’s evidence is true’. Acceptance of the evidence given
by the brother did not necessarily inculpate the applicant in the offences charged.
The evidence was equivocal.>?

45  1Ibid 382 [102].

46 Ibid 502 [511]512].
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48  (2012) 245 CLR 499 (‘BBH").

49  1Ibid 522-7 [62]-{82].

50  Ibid 5247 [68]-82].

51 Ibid 525 [71].
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The question of adducing relationship evidence has been commonly raised in
cases involving child sexual abuse. In HML the Court identified the public policy
justifications for admitting this evidence including that: the sexual abuse of
children is often characterised by repeated episodes; incidents can often be
difficult to prosecute due to the nature of the evidence; by disallowing evidence
of previous uncharged acts the incident could be conceived to be concocted,
juries are more sophisticated today and less likely to misconceive evidence
particularly with judicial direction; and finally the argument that a complainant
should be able to give a ‘fair and coherent account’ of the incident instead of
effectively ‘[quarantining] the charged acts’.* Yet, despite these considerations,
section 132B does not apply to offences of a sexual nature.**

III'  THE INTRODUCTION OF EVIDENCE ACT SECTION 132B

In interpreting the meaning of a provision, the highest regard must be given
to the purpose of the Act, including the drafter’s intentions.>® With section 132B
commonly labelled a redundant provision,* it is prudent to begin by tracing the
development of the section.

The 1970s marked the beginning of a period of significant legal reform in
Australia in response to the recognition of domestic violence and sexual offences
against women as a significant societal issue.’” The 1990s in particular saw
parliamentary committees established to consider legislative reform.3® This
newfound awareness prompted debate regarding the historical treatment of
women under the criminal law. These reviews revealed that the law’s
representation of women, their role in society, families and sexual relationships
were outdated and ill informed.® A woman’s position in society and role in the
family unit had changed immensely, and the law, created and implemented
almost entirely by men, was increasingly identified as archaic and
inappropriate.5

53 Australian Law Reform Commission, Family Violence — A National Legal Response, Report No 114
(2010) 1296 [27.270] (‘Family Violence Report’), quoting HML (2008) 235 CLR 334, 366-8 [56] (Kirby
.

54 See below in Part III and Part V(A). The common law governs the admission of relationship evidence for
offences of a sexual nature.

55 Acts Interpretation Act 1954 (Qld) s 14A.

56  See, eg, Rathus, above n 10, 139; Taskforce on Women and the Criminal Code, above n 1, 140-5;
Mackenzie and Colvin, above n 10, 53.

57  Family Violence Report, above n 53, 1111.

58  See, eg, Criminal Code Review Committee, ‘Final Report of the Criminal Code Review Committee to the
Attorney General’ (July 1992); Taskforce on Women and the Criminal Code, above n 1; Legislative
Council Standing Committee on Social Issues, Parliament of NSW, Sexual Violence: The Hidden Crime
— Inquiry into the Incidence of Sexual Offences in New South Wales: Part 1 (1993); M Heenan and H
McKelvie, “The Crimes (Rape) Act 1991: An Evaluation Report’ (Report No 2, Rape Law Reform
Evaluation Project, Department of Justice, Victoria, January 1997); Victorian Law Reform Commission,
Sexual Offences, Interim Report (2003).

59 Family Violence Report, above n 53, 1111 [24.54].

60  Ibid; Rathus, above n 10, 12; Queensland, Parliamentary Debates, Legislative Assembly, 20 March
1997, 698 (Tim Mulherin).
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Until 1990, the Criminal Code, contained within the Criminal Code Act 1899
(QId) Schedule 1, operated without any major amendments.®' In 1994 the Goss
Queensland Labor Government proposed a new draft code, the Criminal Code
1995 (QId).®> The proposed code varied substantially from that of the Criminal
Code and was met with much criticism.® Among the controversial additions
were the proposed changes to the law on admitting similar fact evidence into a
proceeding, the content of which would later become sections 132A and 132B of
the Evidence Act.* A change of government in 1996 saw the minority Borbidge
Queensland Coalition Government scrap the Criminal Code 1995 (QId) and
propose their own reforms through the Criminal Law Amendment Bill 1996 (‘the
Bill’).ss As well as providing for amendments to the Criminal Code, the Bill also
proposed changes to the Evidence Act.

Despite the abandonment of the Criminal Code 1995 (Qld), the Bill sought to
preserve one of the key proposals of the Goss Government regarding reform to
the law on similar fact evidence. In what was described as ‘a bold move’, the Bill
retained the proposed changes to the law for admitting similar fact evidence into
a proceeding.®® A new section 132A was proposed and passed, providing that
‘similar fact evidence, the probative value of which outweighs its potentially
prejudicial effect, must not be ruled inadmissible on the ground that it may be the
result of collusion or suggestion’.® This section was introduced with the
intention of superseding the decision in Hoch v The Queen.®® In that case the
High Court held that evidence, which was the possible result of concoction
between complainants, should be deemed inadmissible and not be put before a
jury.®

A provision, the content of which was originally proposed by the 1994
reforms but importantly not endorsed by the Borbidge Government was section
132B.7 Section 132B was introduced into Parliament by the then Shadow
Attorney-General, Matt Foley.” Foley spoke of how he hoped the provision
would address the injustice and discrimination experienced by women under the

61  Heather Douglas et al, Criminal Process in Queensland and Western Australia, (Lawbook Co, 2010) 7-8.

62 Ibid; Sally Kift, ‘How Not to Amend a Criminal Code’ (1997) 22 Alternative Law Journal 215, 215-6.

63 See generally R S O’Regan, ‘Law Reform and Politics’ (1996) 14 Australian Bar Review 1.

64  See Queensland, Parliamentary Debates, Legislative Assembly, 16 June 1995, 12756-8 (Tony
Fitzgerald; Dean Wells, Attorney-General, Minister for Justice and Minister for the Arts).

65  The Criminal Law Amendment Bill 1996 (QId) was introduced into Queensland Parliament in December
1996, passed with minor amendments on 26 March 1997 and assented to on 3 April 1997.

66  Wendy Harris, ‘Evidence in Queensland — Recent Legislative Changes’ (1998) 18 Queensland Lawyer
196, 197.

67  Evidence Act 1977 (QId) s 132A.

68  (1988) 165 CLR 292.

69  Ibid 296 (Mason CJ, Wilson and Gaudron JJ).

70  See Queensland, Parliamentary Debates, Legislative Assembly, 16 June 1995, 12763 (Denver
Beanland); for the original proposed section, see Criminal Code 1995 (Qld) sch 2 pt 2 Evidence Act 1977
item 4.

71 Queensland, Parliamentary Debates, Legislative Assembly, 25 March 1997, 824 (Matt Foley, Shadow
Attorney-General).
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previous criminal justice system by defining clearly and unambiguously the
process for admitting evidence of prior domestic violence.”

Numerous speakers attributed this injustice to the fact that the Criminal Code
was drafted and enacted solely by male lawyers and politicians during a time
when women were still considered to be the legal property of men and marriage
breakdowns rarely occurred.” Other Labor members echoed this call, describing
the amendment as ‘a fundamental and important request’ from women working
in the field of domestic violence, while an independent member emphasised the
positive effect this amendment could have for women who put up with years of
mistreatment in an attempt to protect their relationship and their children.”

A common theme among the arguments endorsing the provision was the
effect domestic violence can have on a woman’s behaviour and response to
dealing with different forms of violence. Proponents of the provision spoke of
the contrasting behaviour of men and women in dealing with violence. They
argued that while men often react immediately and sometimes retaliate with
violence, for women often the response will be delayed and as a result, many
incidents may accumulate before a woman reacts.” This focus is reflective of the
debate existing in Australia at the time regarding the legal recognition of battered
woman syndrome (‘BWS’). 7 The concept was introduced by American
psychologist Lenore Walker in 1979 as a theory describing ‘learned helplessness’
and the psychological impact a long history of violence could have on a
woman.” The theory was used to help explain why women would stay with their
violent partner despite being subjected to years of abuse. This BWS evidence
became particularly useful in determining questions of criminal responsibility
and supporting claims of self-defence and provocation in cases where a woman
had retaliated after years of abuse by killing her violent husband.” Numerous
rules of evidence were identified as barriers to the admission of evidence of
BWS, particularly the exclusionary rule regarding hearsay.” Some commentators
anticipated section 132B would more readily allow evidence from battered
women, their family members or treating psychologists of the nature of their

72 Tbid.

73 Queensland, Parliamentary Debates, Legislative Assembly, 19 March 1997, 608-9 (Anna Bligh);
Queensland, Parliamentary Debates, Legislative Assembly, 20 March 1997, 698-9 (Tim Mulherin),
quoting letter from Eunice Donovan, Coordinator of the Domestic Violence Service in Mackay.

74  Queensland, Parliamentary Debates, Legislative Assembly, 25 March 1997, 824 (Judy Spence);
Queensland, Parliamentary Debates, Legislative Assembly, 26 March 1997, 868-9 (Denver Beanland,
Attorney-General).

75  Queensland, Parliamentary Debates, Legislative Assembly, 25 March 1997, 824 (Judy Spence);
Queensland, Parliamentary Debates, Legislative Assembly, 26 March 1997, 868-9 (Denver Beanland,
Attorney-General).

76  See, eg, Scrutiny of Legislation Committee, Parliament of Queensland, Alert Digest, No 2 of 2000, 14
March 2000, 19-20 [11].

77  Heather Douglas, ‘Criminal Responsibility and Family Violence: The Relationship between (Feminist)
Academic Critique and Judicial Decision-Making,” in Thomas Crofts and Arlie Loughnan (eds),
Criminalisation and Criminal Responsibility in Australia (Oxford University Press, 2015) 176, 178.

78  1Ibid 178-181.

79  Kift, above n 62, 219.
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relationship to be admitted into a proceeding by creating an exception to the rule
against hearsay.®

Despite these arguments, the proposed section was met with great opposition
from the Government. The Attorney-General strongly opposed the provision
labelling it a “political charade’ and mere ‘window-dressing’ of an established
principle at common law.$' During parliamentary debate on the section, he
observed that:

an amendment such as this could bring the Parliament into disrepute. It will cause
the judges to raise more than their eyebrows; they will be raising their collective
wigs, scratching their collective heads and pondering what great wisdom this
Parliament has had in telling them how to suck eggs ... The amendment does
nothing at all to advance the cause — whatever the cause might be — of putting
relevant evidence in relation to domestic violence before the courts.®?

In support of this argument, the Attorney-General referred extensively to the
case of Wilson v The Queen (‘Wilson’)® and in particular the judgment of
Menzies J.#* He cited Wilson as authority for the proposition that the High Court
had already ‘clearly and unequivocally’ held that relevant evidence of domestic
violence was admissible in a proceeding, thus labelling section 132B as
‘misleading’ and the product of a ‘political exercise’.’> Wilson was convicted of
murdering his wife by shooting her whilst she operated a tractor on their farm.?
He claimed her death was a fatal accident, and that the shotgun had accidentally
discharged.®” As there were no eyewitnesses to the incident, the Court was faced
with the predicament of whether to allow in evidence of previous domestic
violence between the husband and wife as witnessed by others. This included
evidence that on one occasion a witness had seen the couple arguing and
overheard the deceased say ‘I know you want to kill me, why don’t you get it
over with’.®® On appeal, the High Court upheld the Victorian Supreme Court’s
decision to admit the evidence with Menzies J making the following observation:

Any jury called upon to decide whether they were convinced beyond reasonable
doubt that the applicant killed his wife would require to know what was the
relationship between the deceased and the accused. Were they an ordinary married
couple with a good relationship despite differences and disagreements, or was
their relationship one of enmity and distrust? ... To shut the jury off from any
event throwing light upon the relationship between this husband and wife would
be to require them to decide the issue as if it happened in a vacuum rather than in
the setting of a tense and bitter relationship ...%¥
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Those in the legal profession also questioned the purpose of the provision. In
a report to the Queensland Government on women and the criminal justice
system,” Zoe Rathus of Women’s Legal Service expressed doubts regarding the
effectiveness of the provision, emphasising its limited application to certain
offences and requirement of relevance.”' Rathus observed that by requiring the
evidence be ‘relevant’, section 132B was a circular provision that did nothing
more than restate the position at common law.*? Sally Kift was also perplexed,
noting that ‘[a] specific statutory amendment to reinforce the concept that
relevant evidence is admissible in a criminal trial is an interesting approach’,”
before contemplating whether the section could possibly be an exception to the
rule excluding hearsay evidence.*

The Taskforce on Women and the Criminal Code formed by the Beattie
Queensland Government in 1998, reported that although the section ostensibly
does not advance the common law rules of evidence, by explicitly providing the
evidence of a history of domestic violence will be admissible, it has the effect of
encouraging trial judges and solicitors to seriously consider the relevance of this
evidence to their cases.®® Further, the Taskforce observed that the provision’s
specificity could see legal arguments over threshold admissibility issues
avoided.” These were all arguments raised by Foley in defence of the opposition
voiced by the Attorney-General. Foley conceded that while Wilson did support
the proposition that evidence of a domestic relationship could be adduced into a
proceeding at common law, it was not a precedent that judges had consistently
followed.?” Labor’s consultation with women’s groups revealed this was an issue
of concern and interested stakeholders sought stability and consistency in the
law.%8

In support of this proposition, Foley referred to the case of R v R,” a South
Australian case where a woman was found guilty of murdering her sleeping
husband with an axe.'® At trial, the judge refused to allow the jury to consider
the defence of provocation despite evidence of previous altercations between the
couple, as the altercations did not occur at the moment immediately preceding
the killing.!! On appeal to the Supreme Court, King CJ opined that the evidence,
taken in context, should have allowed the jury to consider provocation.!?> Linking
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this proposition back to cases involving BWS, and long histories of domestic
violence, Foley referred to the sometimes ‘rougher than usual handling’ of
women in these kinds of cases.!®® He considered that section 132B would provide
certainty for victims of domestic violence, such that relevant evidence revealing
the history of the domestic relationship would be admissible.!* Despite much
debate and controversy surrounding the proposed provision, the section passed in
the Legislative Assembly with a majority of 42 to 41 on 26 March 1997.1%5

As established during the parliamentary debate, relationship evidence had
been admitted at common law prior to the commencement of section 132B.1%
Traditionally, relationship evidence had been admitted into proceedings as
circumstantial evidence; in fact this was the approach taken by the Court in
Wilson."” However, with the courts identifying the possibility for this evidence
to be prejudicial to an accused person they began treating it as propensity
evidence.'® This saw a shift in the common law approach and consequently,
Queensland courts applied the strict test from Pfennig, refusing to admit
relationship evidence unless it showed ‘there is no reasonable view of the
evidence consistent with the innocence of the accused’.'® This apparent sense of
confusion from the judiciary is no doubt what Foley referred to when he
acknowledged the principle from Wilson, but noted the approach of the Court
had not always been consistent and thus required legislative clarification.!'

IV CURRENT APPLICATION OF SECTION 132B AND THE
COMMON LAW POSITION

It is widely acknowledged that the common law position concerning
relationship evidence is a complex one; Lord Hailsham once described it as a
‘pitted battlefield’,""! while Andrew Palmer went as far as saying ‘the High
Court’s pronouncements ... are so ambiguous that there is little to be gained
from a close textual analysis of them’.!"? Section 132B was introduced with the
intention of clarifying and simplifying the process of admitting relationship
evidence; however, whether it has achieved this aim is something over which
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commentators have expressed doubt. ! Heather Douglas observed that the
narrow interpretation of the provision had meant it had not had the impact first
intended in 1996.'“ An analysis of existing case law applying section 132B
reveals whether this evaluation is accurate.

A Roachv The Queen'?

The 2011 High Court case of Roach v The Queen is generally considered the
most comprehensive analysis of the interaction between section 132B and the
common law on relationship evidence. Roach was convicted at trial of assault
occasioning bodily harm of a woman whom he had been in a relationship with
for approximately two years.!'® At trial, the prosecution led evidence of at least
five separate occasions Roach had assaulted the complainant, revealing a
relationship interspersed with violence.!'” Most of these instances of assault were
uncharged acts. The trial judge justified the admission of the evidence by saying
that without it ‘the jury would be faced with a seemingly inexplicable or fanciful
incident. The evidence of the incident charged would otherwise appear to be
given in a vacuum ...”.!'8

The issue on appeal to the High Court was whether the trial judge had erred
in allowing the evidence of previous assaults to be admitted as evidence in the
proceedings under section 132B. Before the Queensland Court of Appeal,'"
Roach submitted the trial judge had incorrectly failed to apply the Pfennig test in
conjunction with section 132B.'2° In the alternative, Roach argued that if the
evidence was rightfully admitted, the jury should have been directed that the
evidence could not be considered unless they were satisfied of its truth beyond
reasonable doubt.'?! The Court of Appeal dismissed both of these arguments,
declaring relevance as the only requirement of section 132B.'2? Ultimately, this
aspect of the decision was upheld by the High Court.'?

Roach pursued the same arguments before the High Court, further submitting
in the alternative that the Pfennig test should be incorporated into the application
of the section 130 discretion.* Section 130 of the Evidence Act is the statutory
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source of the common law R v Christie'® discretion giving the court the
overriding power to exclude evidence if it is satisfied it would be unfair to the
accused. By reference to its common law origins, section 130 is generally applied
by considering whether the probative force of the evidence outweighs its
prejudicial effect.'?s In addressing this question, the High Court confirmed the
application of section 132B is subject to section 130.'” However, the Court
observed that section 132B is not restricted to evidence tendered for the purpose
of showing tendency on behalf of the accused; evidence of other acts of domestic
violence could be relevant as evidence of state of mind, for proving intent or as
part of the res gestae.'® As the Pfennig test is confined to propensity evidence,
the Court concluded that incorporating it into section 132B would be
inappropriate.'?

Considering the purpose for which evidence of the history of a relationship
could be tendered, the High Court noted the differing opinions of the Court of
Appeal and trial judge as to whether the evidence ought to be characterised as
propensity evidence or relationship evidence. The trial judge considered the
evidence was admissible as relationship evidence adduced to provide context to
the charged offence.!*®* However, Holmes JA of the Court of Appeal commented
that whilst the evidence gave context to the charged act it did so by
demonstrating Roach’s ‘disposition to aggression against the complainant’,
which would induce propensity reasoning.!*! Holmes JA referred to the judgment
of Mason CJ, Deane and Dawson JJ in Pfennig, where their Honours suggested
that propensity evidence and relationship evidence ‘are not necessarily mutually
exclusive’.’3? The High Court pointed out that while Pfennig was a case where
propensity was identified by circumstantial evidence in proof of the offence
charged, in Roach the relationship evidence, including that of previous assaults,
was tendered to explain the circumstances of the charged act so that the
complainant’s evidence of the event did not appear ‘out of the blue’.' In
interpreting the purpose of the provision the majority made the following
remarks:

It is difficult to resist the conclusion that it was intended, by the insertion of s
132B, that persons suffering from domestic violence not be disadvantaged in the
giving of their evidence and that they be able to tell their story comprehensively.
It may be taken to express a perception that it is in the public interest that they be

able to do so and that the prosecution of offences which involve a history of
domestic violence be thereby enabled. The reception of the evidence operates
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more fairly to a complainant. Unfairness to the accused, by its reception, is to be
considered by reference to s 130.13

This debate regarding the purpose and effect of relationship evidence is one
that has arisen in many appellate decisions regarding the application of section
132B."* As Holmes JA explained in R v Roach, even though evidence may
appear to be adduced merely for a contextual purpose, often this can incidentally
reveal a tendency for the accused to act in a particular way. '3

The vital role of an adequate judicial direction in guarding against unfair
prejudice to the accused was considered by the High Court in Roach.’’” Where
relationship evidence is adduced and the risk of propensity reasoning exists, the
judge should direct the jury that the evidence is to facilitate the complainant’s
account of events and the jury must consider the weight to be attached to it and
its likely truth value.®® The judge must explain the purpose for which the
evidence is being tendered, whether it is to be evidence of propensity or evidence
to give context and background to the charged act."® In Roach the trial judge
specifically directed the jury to consider the evidence only for contextual
purposes and not as evidence of propensity.'® Ultimately, this direction was
approved by the High Court. Two recent cases that have considered Roach are R
v Pearson'' and R v Susec.'?

Pearson pleaded guilty to the manslaughter of his wife, but at trial was
convicted of murder.'# At trial, evidence of 13 previous episodes of violence
between the accused and deceased was adduced in accordance with section
132B."* Upon giving evidence, one of the witnesses to the violence was asked
whether an incident had occurred whilst the couple were separated; the witness
replied ‘[y]es. Or he was in jail. I’'m not quite sure’. Defence counsel submitted
the jury be discharged due to the high risk of prejudice the statement carried. In
particular, it was argued the jury might infer Pearson had been incarcerated for
domestic violence.'* The trial judge dismissed this, and held that a direction to
the jury to ignore the comment would ‘appropriately and sufficiently’ deal with
the risk of prejudice. 6 The Court of Appeal agreed this was appropriate.
Referring to Roach, the Court observed that the application of section 132B was
not restricted to evidence tendered for the purpose of showing tendency; and as
such, a judicial direction regarding intent and the risk of propensity reasoning
was not necessary for the remainder of the evidence. As the appellant had already
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pleaded guilty to the assault that caused the death of the deceased, the evidence
of previous instances of violence were adduced for the purpose of ‘establishing
the animosity in the relationship as relevant to intent’.'#

In 2011, Susec was convicted of the murder of his wife by stabbing. At trial,
the defence led evidence that the deceased had thrown pepper in the face of
Susec and then stabbed him.!*® Susec sought to rely on three defences, each in the
alternative: first, that the deceased was stabbed accidentally during the struggle
in which Susec was also stabbed; second, self-defence; or third, provocation.'* A
key piece of evidence led at trial and a point of appeal, was evidence from two
witnesses who had observed suspicious behaviour from Susec 12 weeks prior to
the offence.'*® The appellant and the deceased had been arguing in the kitchen,
when the deceased left the kitchen she could be heard saying ‘if you want to kill
me, kill me’."s' The appellant remained there sharpening a knife and watching the
deceased leave with ‘a twisted look on his face’.!s? The Court of Appeal rejected
the appellant’s arguments that the prejudicial effect of the evidence outweighed
its probative value, observing that the evidence was relevant, and that as required
by Roach the trial judge’s ‘clear and comprehensible’ direction had sufficiently
remedied the risk of propensity reasoning being open to the jury.'* The evidence
was correctly admitted in accordance with section 132B, as not only was it
relevant to the state of the relationship between the appellant and deceased but
also to the defences of provocation and self-defence.'>

Despite the High Court and Court of Appeal’s emphasis on the importance of
judicial directions in the above cases involving relationship evidence, some
judges and commentators have expressed doubt over whether juries actually
understand and follow judicial directions. In the case of KRM v The Queen,
McHugh J opined that ‘[t]he more directions and warnings juries are given the
more likely it is that they will forget or misinterpret some directions or
warnings’."* The role of comments, warnings and directions to the jury was a
topic explored by the Australian Law Reform Commission in their 2006 report
on the uniform evidence law.'s¢ There, the Commission referred to studies which
found that the use of directions containing subject matter that was new, difficult
or which called for jurors to disregard or limit the use of particular evidence
could in fact be counterproductive.'s’” Australian academic, Dorne Boniface,
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considered that in such cases, juries have a demanding task ‘to comprehend the
limited use [of the evidence subject of the direction], and then to resist the
temptation to employ a impermissibly prejudicial use’.'*

However, despite the commentary and literature that exists on this topic, the
very nature of the jury system and the laws that exist to protect its independence
present obvious limitations in regards to the scope of research available,
particularly regarding the Australian system. Boniface concedes this point,
noting that there is little to no research on the effect of warnings and directions
given in sexual assault trials, including those relating to the use of propensity or
relationship evidence. ' The Australian Law Reform Commission too
acknowledged this in their report and recommended an inquiry into the operation
of the jury system including into the utility of judicial directions and warnings.'®

As the cases demonstrate, until empirical evidence on this matter exists,
Australian courts will continue to operate on the assumption that juries do
understand and follow judicial directions. It is important however, that in
directing juries judges are careful and measured in their approach and do not
simply consider directions as a complete remedy or solution for potential
prejudice presented by the admission of context or tendency evidence. As was
observed by McClellan CJ in DJV v The Queen (‘DJV”),'s! the effectiveness of
judicial directions in reducing the risk of prejudice will differ depending on the
facts of the case and must be closely scrutinised by the judge when considering
whether the evidence should be admitted. McClellan CJ considered that a
direction would be effective to avert the risk of prejudice only where it could be
said that the jury were left in ‘no doubt’ that they could not follow the
impermissible line of reasoning raised by the evidence.'®

B Expert Evidence and Section 132B

In cases involving a long history of violence, an accused person may seek to
adduce expert evidence to justify raising a particular defence. This situation will
most likely arise in cases where BWS is identified as being a relevant issue.'®* By
having an expert give evidence on such a topic and identify it as common among
victims of domestic violence, the jury is more likely to comprehend what may
otherwise appear to be inexplicable behaviour.'® This is one aspect of section
132B that has received some attention recently in the courts. In 2016, Jones was
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convicted of murdering his mother by stabbing. At trial, it was accepted that
Jones was responsible for her death.'®> However, under section 132B he sought to
adduce expert evidence from his treating psychiatrist of the consultations in
which he had discussed his mother’s violent episodes. This was done with the
view of raising the defence of provocation. The Court differentiated evidence of
the history of the domestic relationship between the appellant and his mother
with the psychiatrist’s opinion of the relationship. ' Whilst the former is
admissible under section 132B, opinion evidence is a completely different
category of evidence and is not to be confused.!s’ Further, the Court observed that
unlike BWS, the tense relationship between the appellant and his mother was one
a reasonable member of the jury could form judgment on without expert
assistance.'®® The Court also weighed in on the debate regarding the purpose for
which evidence can be adduced under section 132B commenting that:

Section 132B does not facilitate the admissibility of evidence at large such as
propensity evidence rather it permits the reception of ‘relationship’ evidence.
Though in a given case the account of the events may, by different routes, be
admissible both as ‘propensity’ evidence properly understood and as ‘relationship
evidence.'®
The case law on relationship evidence demonstrates how the decision of
Roach has been instrumental in clarifying the application of section 132B and
how it operates alongside common law principles. Further, Roach displays an
unprecedented willingness of judges to consider the purpose for which the
section was introduced, namely that it was proposed with knowledge of the rule
in Pfennig. However, it is also apparent that a number of cases involving section
132B and relationship evidence continue to end up in the appellate courts due to
the uncertainty involved in its application.

V  THE LIMITATIONS OF SECTION 132B

Many have questioned the significance of section 132B on the basis of
established common law principles. The cases applying section 132B and the
corresponding commentary of legal scholars go further than this, and reveal the
extent of the provision’s limitations. Whilst the most pertinent restriction of the
section is its limited application to chapters 28 to 30 of the Criminal Code,
questions have also been raised as to whether the explicit requirement that the
evidence be ‘relevant’ is really necessary.

A Chapters 28 to 30 of the Criminal Code

Section 132B states that it is only applicable to charged offences under
chapters 28 to 30 of the Criminal Code. This excludes the section’s application to
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any cases involving child sexual offences, sexual assault and rape contained in
chapters 22 and 32 respectively.

Section 132B was introduced following a period of legal reform in
Queensland and Australia recognising domestic violence as a prevalent and
serious issue in society. Focus at this time was on ensuring women who killed or
seriously injured their abuser after years of being the victim of domestic violence
were adequately protected and provided for under the respective criminal codes
and evidence legislation. For this reason, the reform centered on violence in
relationships including the offences of assault, murder and manslaughter with
very little said about sexual assault within domestic relationships. In fact,
women’s accusations of rape and sexual assault were routinely overlooked or
downplayed by both the criminal justice system and society at large.'” A matter
involving Australian swimming coach, Scott Volkers, generated much debate in
the early 2000s as to how the Queensland justice system dealt with sexual assault
and complaints of sexual assault. This issue sparked an inquiry into how all types
of sexual offences were handled in Queensland. The inquiry found that major
reform was urgently needed, particularly in the area of obtaining and
disseminating evidence and generally improving the criminal justice process for
victims.!”!

The introduction of the Domestic and Family Violence Protection Act 2012
(QId) expanded the category of relationships applicable in domestic violence
under section 132B to include ‘an intimate personal relationship’, ‘a family
relationship’ or ‘an informal care relationship’ as defined under the Act.'”> An
‘intimate personal relationship’ refers to a spousal relationship, engagement
relationship or a couple relationship, whilst a family relationship is any kind of
relationship involving related persons, including step-parents and step-siblings.!”
An ‘informal care relationship’ is broadly construed to include those in a carer
type relationship, but excludes commercial arrangements.!’ It is also prudent to
note that the introduction of section 93B into the Evidence Act in 2000 aimed at
admitting hearsay evidence in certain circumstances of domestic violence,
applies to prescribed criminal proceedings in chapters 28 to 32 of the Criminal
Code, therefore including sexual offences. Whilst these changes ensure
consistency regarding domestic violence and domestic violence relationships
very little has been said about section 132B’s limited application to chapters 28
to 30 of the Criminal Code.

More recently, the Queensland Government has demonstrated its
commitment to the issue of domestic violence by implementing a Domestic and

170  Crime and Misconduct Commission, ‘Seeking Justice: An Inquiry into How Sexual Offences Are
Handled by the Queensland Criminal Justice System” (Final Report, June 2003) 12. Note that until
legislative amendments in the 1980s, it was legally impossible for a man to be charged with the rape of
his spouse, or even de facto partner, in some cases: Family Violence Report, above n 53, 1113.

171 Crime and Misconduct Commission, above n 170, xvi—xviii.

172 Domestic Violence Protection Act 2012 (Qld) s 13. See also Council of Australian Governments,
‘National Plan to Reduce Violence against Women and Their Children (2010-2022)’ (Department of
Social Services, 2011).

173 Domestic Violence Protection Act 2012 (QId) ss 14, 19.

174 Domestic Violence Protection Act 2012 (Qld) s 20.



450 UNSW Law Journal Volume 42(2)

Family Violence Prevention Strategy that includes a 10 year plan focused on how
the community can take action to end domestic and family violence.!”” The
strategy emphasises the issue of sexual assault in intimate relationships, defining
domestic and family violence as behaviour that: ‘is physically, sexually,
emotionally, psychologically or economically abusive, threatening, coercive or
aimed at controlling or dominating another person through fear’.!¢

Within the family home, women are not the only victims of physical and
sexual abuse. Studies have revealed many children also experience sexual abuse
at the hands of a relative or person known to the family.'” According to data
obtained by the Australian Bureau of Statistics, 13.5 per cent of perpetrators were
fathers or step-fathers of the victim and 30.2 per cent were other male relatives.'”
Further, a shift in societal values and norms has seen the traditional family
structure change with an increasing prevalence of mixed families. This
demonstrates that the way domestic violence has traditionally been understood is
now outdated including the limited application of section 132B. Child sexual
offences are characterised by high attrition rates and low conviction rates.'” The
reception of evidence in matters involving child sexual offences has faced
longstanding challenges. The nature of the complaints and the character of the
type of offences involved has led to a tendency for the adversarial system to
focus on accusations of complainant fabrication and concoction.!® This is a
problem common to all sexual offence matters, particularly those against women.

In 2006, PAB was convicted of four counts of indecent treatment of a girl
under the age of 12 years; the victim was his stepdaughter.'$! At trial, the
prosecution sought to adduce evidence of previous uncharged acts of physical
violence and sexual abuse inflicted by the accused on the complainant. PAB
appealed against his conviction, arguing the trial judge had inadequately and
erroneously directed the jury as to the proper consideration of the evidence
revealing his previous relationship with the complainant. On appeal, Keane JA
observed that the evidence of uncharged physical violence towards the
complainant was correctly admitted under common law principles, and that the
trial judge had adequately directed the jury that this evidence was to be
considered only for the purposes of revealing the nature of the relationship.'®?
Keane JA acknowledged the charges in the case did not fall within the prescribed
jurisdiction of section 132B, but nonetheless remarked that there was no reason
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why section 132B could not be applicable to a charge of indecent treatment of a
child under chapter 22 of the Criminal Code.'s> Keane JA opined that section
132B could not impliedly exclude the admissibility of evidence for other
offences under the Criminal Code as the section ‘does not add “anything to the
common law, which recognises that evidence of a relevant and specific
‘relationship’ between an alleged offender and a complainant is not caught by the
rule against ‘character’ or propensity evidence™’.!$

As already identified the law on this position is unclear. Whilst HML,'$5 a
case involving a father on trial for the sexual assault of his daughter, confirmed
that the Pfennig test is still the test to be applied at common law for admitting
evidence of uncharged acts of a similar nature where the evidence is admitted to
show tendency, it remains unclear whether contextual evidence that only
incidentally reveals the accused’s propensity for misconduct, should still be
subject to Pfennig.'®® In PAB, Keane JA suggested the prejudicial effect of
relationship evidence and tendency to suggest propensity will be greater where
both the uncharged offences and the charge subject of the proceeding are sexual
in nature.'®” A similar notion can be identified in the discussion surrounding the
provision of separate trials for an accused person who has multiple charges on a
single indictment. Section 597A(1) of the Criminal Code permits the court to
order separate trials for an accused person where it is possible the person ‘may be
prejudiced or embarrassed ... by reason of the person’s being charged with more
than 1 offence in the same indictment ...".

While some areas of the law have been adapted in an effort to address the
challenges of sexual offence matters, the laws of evidence still fail to address
many complexities of the issue. In his 2015 analysis of the law surrounding serial
child sexual abuse, David Hamer observed that urgent reform is needed to ensure
the courts continue to move forward towards greater flexibility with the
admissibility of previous offending.'*® Hamer identified the issue of child sexual
assault as ‘a serious social problem which the criminal law is currently failing to
address adequately’ and further, that ‘the exclusionary rule continues to be
applied too strictly in many cases, unnecessarily hindering prosecutions’.'®® This
conclusion is apt, particularly when considering the volume of sexual assault
cases that routinely deal with adducing relationship evidence. It is surprising that
despite the confusion that surrounds the common law position in Queensland,
legislative reform by way of expansion to section 132B has not been considered
by the Parliament.
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B Relevance and Section 132B

Section 132B expressly states, that to be admissible, evidence of the history
of the domestic relationship between the defendant and the complainant must be
‘relevant’.® On its face this requirement of relevance is not unusual considering
it is a foundational concept in evidence law and the first requirement of
admissibility in any matter.!”! However, its explicit inclusion in the provision has
for some commentators formed the basis of their argument that the section does
not alter the established common law position.'”> Zoe Rathus of the Women’s
Legal Service observed that the section was particularly unhelpful due to the fact
that ‘[t]he threshold issue for women is to ensure that the history of violence
achieves the status of being considered relevant’. By incorporating relevance into
section 132B, Rathus submitted that the provision does nothing to assist with
overcoming this common law requirement.'*

VI RELATIONSHIP EVIDENCE IN OTHER STATES

Before making recommendations for legal reform in Queensland, it is
important to first consider how relationship evidence in criminal trials is treated
in other states, including those governed by the uniform evidence legislation.

A The Uniform Evidence Act States

Section 101(2) of the uniform evidence legislation'* provides that tendency
or coincidence evidence adduced by the prosecution (in accordance with sections
97 and 98) cannot be used against the defendant unless the probative value of the
evidence substantially outweighs any prejudicial effect it may have on the
defendant. There is a significant volume of commentary on whether the test
under section 101 is in fact different or more stringent than the common law
Pfennig test and also on whether the Pfennig threshold must still be satisfied in
cases where section 101 applies. This topic was explored at length by the New
South Wales Court of Criminal Appeal in the matter of R v Ellis."*> This case did
not involve a domestic relationship, however it is nonetheless very important as
it represented a clear statement from the Court that the application of section 101
does not require that the Pfennig test be satisfied.!”s In the leading judgment,
Spigelman CJ opined that whilst the formulation of the statutory test under
section 101(2) requiring that the probative value of the evidence ‘substantially’
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196 1Ibid 717 [89] (Spigelman CJ).
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outweigh its prejudicial effect was in a similar territory to Pfennig’s ‘no rational
explanation’ test, it was nonetheless still a different standard.!”” Spigelman CJ
went on to clarify that the test under section 101(2) expressly called for a court to
make a judgment after first conducting a balancing exercise unique to the facts of
each case.!”® Spigelman CJ differentiated this from Pfennig, by concluding that
the Pfennig ‘no rational explanation’ test obviated any real balance by requiring
such a high standard of probative value.'” Despite this, Spigelman CJ did not
rule out the possibility of section 101(2) applying to the extent of Pfennig’s ‘no
rational explanation’ requirement in cases where the facts called for a higher
threshold.2

In a paper presented to Judges of the County Court of Victoria, Justice
Hulme discussed the statutory construction of the sections involving the
admissibility of tendency and coincidence evidence under the uniform evidence
legislation.?! Justice Hulme considered that while the formulation of section
101(2) is weighted in favour of excluding evidence this was necessarily balanced
out by section 137 which is expressed in more neutral terms.?*> Section 135
provides that the court may refuse to admit evidence where its probative value is
substantially outweighed by the danger that the evidence may be unfairly
prejudicial to a party, be misleading or confusing or cause undue waste of time.>
Section 137 is expressed in similar terms but explicitly applies to criminal
proceedings.?*

Justice Hulme also explored the difference between tendency evidence and
context or relationship evidence. He identified the difficulty in properly
distinguishing these types of evidence and the corresponding issues such
classification can give rise to in criminal trials. In particular he referred to the
risk of tendency evidence being improperly adduced by the prosecution as
context or relationship evidence in order to avoid having to meet the stringent
statutory test under section 101(2).2 In uniform evidence act jurisdictions,
context or relationship evidence exists independently to tendency evidence and is
not caught by the test under sections 97 and 101(2).2% Instead, to be admitted,
relationship evidence must firstly be considered relevant to an issue in the trial?”’
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and secondly must meet the requirements of section 135 and section 137.208
Consequently, evidence which does not pass the test under section 101(2) may
still be admitted under section 137 despite its possible prejudicial effect.? If the
evidence is admitted under sections 135 or 137, the trial judge must then in
accordance with section 136 carefully direct the jury how the evidence can be
used, including that it cannot used as tendency evidence.?'

The matter of DJV?'' demonstrates the danger of tendency evidence being
improperly admitted as context evidence in a trial, culminating in the possibility
of impermissible reasoning by the jury. At trial DJV was convicted of one count
of aggravated sexual intercourse and one count of assault with an act of
indecency. The complainant was DJV’s daughter, who was 13 or 14 years old at
the time of the commission of the offences. The alleged act of aggravated sexual
intercourse involved the appellant forcing his penis into the mouth of the
complainant while she was lying on a couch, under a blanket, in the appellant’s
home. It was alleged the second offence occurred in the context of the
complainant and her brother sharing a bed with the appellant and his partner at
the time. The appellant had ‘placed his penis between [the legs of the
complainant] and rubbed himself to ejaculation’.?? Initially at trial the Crown
served tendency notices upon the defence in accordance with section 972" in an
effort to adduce evidence of the complainant of other uncharged sexual
misconduct committed by the appellant. In particular, the complainant alleged
DJV had sexually assaulted her in a tent while on a family holiday and that on
numerous occasions she had caught him watching her while she was
showering.?'* Ultimately, this evidence was admitted as context or relationship
evidence under section 137, and not as tendency evidence under section 101(2).
On appeal, McClellan CJ expressed concern over the prosecution tendering
‘tendency’ evidence as context evidence in an effort to get around the stringent
requirements of section 101(2):

I understand that it is common, at least in New South Wales, for the Crown to
serve a tendency notice in relation to this class of evidence but when, as will
almost always be the case, the defendant objects to its admission, the Crown alters
course and confines the purpose of the tender to evidence which explains the
context of the offences including the nature of the relationship between the
accused and the complainant. Whatever be the purpose for which it is tendered the
evidence will almost always occasion significant prejudice to an accused. Care
must be exercised both as to its admission and, if admitted, the directions given to
the jury as to its use.?'
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This issue was also acknowledged in the matter of Qualtieri v The Queen,*'°
where Howie J stated:

It seems to me that one of the problems that arises in respect of ‘relationship
evidence’, particularly in child sexual assault cases, is that there is never a clear
understanding of what that term means in any given case ... [E]vidence does not
necessarily become admissible merely because it is said to disclose the
relationship of the accused and the complainant: it must also be relevant and must
not be unfairly prejudicial 2!’

In DJV the trial judge considered that despite the uncharged acts occurring
years prior to the offences the subject of the indictment, they represented ‘a
continuity demonstrating a relationship’ and concluded that a direction to the
jury would minimise any prejudicial effect to the accused.?’* The New South
Wales Court of Criminal Appeal disagreed, ruling that despite the directions
given, the evidence had the clear capacity to go beyond providing mere context
of the relationship between the complainant and the accused.?”® In the leading
judgment, McClellan CJ considered the evidence of the tent incident made no
relevant contribution to the charged events as it occurred around the same time as
them, and further that the evidence of the accused watching the complainant in
the shower could not be considered context evidence as it revealed ‘evidence of a
guilty passion’ which clearly put it in the category of tendency evidence.?
Ultimately the Full Court agreed, ordering that DJV’s conviction be quashed and
a new trial ordered.

In Victoria sections 135 and 137 do not limit the admission of evidence of
family violence pursuant to Part IC of the Crimes Act 1958 (Vic).?' In 2004
Victoria undertook a large-scale review into the law of homicide. This inquiry
included a detailed analysis of the law of relationship and family violence and
culminated in significant legal reform. Provisions were introduced into the
Crimes Act 1958 (Vic) which allowed for the admission of evidence of family
violence in cases involving homicide. The introduction of the Crimes
Amendment (Abolition of Defensive Homicide) Act 2014 (Vic) went a step further
by making these provisions applicable not only to homicide offences but instead
to any offences which raise self-defence, duress, sudden or extraordinary
emergency or intoxication.??? Section 332J of the Crimes Act 1958 (Vic) provides
for a range of types of evidence that may be relevant in such a case including: the
history of the relationship between the person and a family member; the
cumulative effect of violence including the psychological effect; and the general
nature and dynamic of the relationship.??® This aspect of Victorian law represents
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acknowledgment by the legislature of the significance of relationship evidence in
cases involving domestic violence and suggests a move towards reducing the
restrictions on admitting relationship evidence.

B Western Australia

The equivalent of section 101(2) in Western Australia’s Evidence Act,**
section 31A, is largely considered ‘the most complete break from the common
law’.2% In fact, in 2010 the National Child Sex Assault Reform Committee
named it the ‘most successful’ of the reforms centred on the admission of
tendency or propensity evidence.??* Importantly, unlike section 101(2), section
31A extends to the admission of relationship or context evidence. Section 31A
provides that propensity or relationship evidence is admissible in a proceeding if
the court considers the evidence firstly has significant probative value either by
itself or in combination with other evidence, and secondly ‘that the probative
value of the evidence compared to the degree of risk of an unfair trial, is such
that fair-minded people would think that the public interest in adducing all
relevant evidence of guilt must have priority over the risk of an unfair trial’.?’

This test is considered to be far less stringent than the Pfennig ‘no rational
explanation’ test and instead is considered a replica of McHugh J’s balancing test
outlined in his dissenting judgment in Pfennig.?*® In the case of Di Lena v
Western Australia,” the Western Australian Court of Appeal considered in detail
the purpose and construction of the section. Roberts-Smith JA considered that
section 31A represented acceptance by the legislature that the admission of
propensity or tendency evidence will almost always be prejudicial to an accused
person and as such raise the risk of an unfair trial.?** The section seeks to
ameliorate this risk by considering whether the evidence is so probative that the
public interest in admitting the evidence should have priority over the risk of an
unfair trial.”®' Roberts-Smith JA opined that unlike the Pfennig test or the test
under the uniform evidence legislation, section 31A does not involve the exercise
of discretion, but instead is a question of law:

There is no discretion, because if the trial Judge concludes the propensity
evidence has significant probative value, and that fair-minded people, comparing
that probative value to the risk of an unfair trial would think the public interest in

adducing all relevant evidence of guilt must have priority over the risk of an unfair
trial, he or she is bound to admit it.?3
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Another distinguishing feature of the provision is the absence of any
requirement that the judge give a direction or warning to the jury where
propensity or relationship evidence is tendered.>

The case law applying section 31A demonstrates a willingness of the Court
to admit propensity or relationship evidence, particularly in cases involving
sexual offending where there is an application of joinder for multiple
complainants.?* In the recent matter of Western Australia v Couzens,?’ the
Supreme Court considered whether evidence of the domestic relationship
between the accused and the deceased could be admitted in a murder trial. The
deceased was the partner of the accused whom it was alleged had been strangled
with a rope. The Crown sought to adduce evidence of five separate witnesses
who had on previous occasions observed physical violence and verbal arguments
between the accused and deceased. One witness gave evidence that he had
observed an altercation between the accused and deceased a week prior to the
death of the deceased, with the accused standing over the deceased, yelling and
waving his arms in an aggressive manner.?** Another neighbour had observed a
similar altercation occur in front of the couple’s unit. He had observed an
argument between the accused and the deceased where the deceased shouted
‘[fluck off you dog, just do it then’, before yelling ‘I can’t do this anymore’.?*

McGrath J considered that this evidence had significant probative value as it
told of the nature of the relationship between the deceased and accused which
was ‘highly relevant’ to the facts in issue.?® McGrath J went on to conclude that
fair-minded people would consider it was in the public interest to adduce the
evidence despite the risk of prejudice because without it ‘the jury would be left in
ignorance of the evidence concerning the accused’s conduct and relationship
with the deceased and therefore depriving the proper context in which it is said
the accused is alleged to have committed the offence of murder’.>** McGrath J
went on to consider that this was a case where a direction to the jury regarding
the use of the evidence would be appropriate to ‘[neutralise]’ the risk of an unfair
trial 240

An analysis of the position of the law regarding relationship and tendency
evidence in the uniform evidence jurisdictions demonstrates Queensland courts
are not alone in their difficulty with the classification and admission of
relationship evidence in criminal trials. Yet despite sharing this definitional
problem, the case law demonstrates that Queensland’s legislative and common
law approach to propensity and relationship evidence is far more stringent than
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that prescribed by the Uniform Evidence Acts. Common to the uniform evidence
jurisdictions’ and Western Australia’s provision for the admission of context or
relationship evidence, is the balancing exercise comparing probative value with
prejudicial effect. This is considered a lower threshold than the Pfennig ‘no
rational explanation’ test. Further, the respective provisions are applicable to a
range of offences, including sexual offences and are not limited to murder,
manslaughter and assault, as is the case with section 132B. The Western
Australian provision, section 31A, is unique in that it applies to the admission of
relationship evidence as well as propensity evidence, unlike section 101(2) of the
uniform evidence legislation which does not apply to relationship or context
evidence. Section 31A is considered the most successful and progressive of the
reforms centred on the admission of tendency and relationship evidence.?*! Its
reference to the ‘public interest’ is unique and reflects the public policy
justification in favour of the admission of relationship evidence as was referred
to by the majority of the High Court in Roach.>*?

VIIT RECOMMENDATIONS FOR THE FUTURE

The limitations, flaws and proposed failures of section 132B have been
identified by judges, legal professionals and academics; yet despite the criticism,
very few have been willing to consider reform of the provision. Section 132B
was framed to respond to cases where women killed their violent abusers,
however we now understand domestic violence to encapsulate sexual offences,
including those against children. It should therefore be considered whether the
provision’s limited application to chapters 28 to 30 Criminal Code is outdated;
and furthermore, whether it is too burdensome a requirement that the party
seeking to introduce the relationship evidence must prove it is relevant.

In their 2009 report to the Attorney-General addressing defences to homicide
in abusive relationships, Geraldine Mackenzie and Eric Colvin briefly outline
some suggestions for the reform of section 132B as per the submissions of
certain stakeholders.?* However, they note that the report would not make
recommendations on this issue due to the ‘strong body of legal opinion’
advocating for a wider review of the law of evidence.?** Yet, eight years on, no
such review has been undertaken. One of the suggestions included in the report
came from the Women’s Legal Service who proposed removing the word
‘relevant’ from the beginning of section 132B(2) observing that:

The existing drafting of s 132B(2) of the Evidence Act is not helpful. Unless it
comes within one of the exceptions such as hearsay, relevant evidence is always
admissible. The purpose of the section is to state that evidence of the history of the
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domestic relationship is admissible and relevant, not that relevant evidence is
admissible and relevant.?#

Rathus proposed a similar legislative approach; with an additional
recommendation that the provision be expanded to cover ‘assault offences’. She
proposed the section should be amended to read:

In any criminal proceeding involving an ‘assault offence’ where the defendant and
the person assaulted are or have been in a domestic relationship in which abuse
has occurred, evidence of the nature, duration and extent of the abuse is
relevant.?4

The Victorian Law Reform Commission considered the criticisms of section
132B in its Defences to Homicide Options Paper and considered Victoria could
overcome a similar problem by introducing a section that specified the types of
evidence that will be relevant and admissible, including for example:2*

the nature, duration and history of the relationship between the accused and the
abuser, including prior acts of violence or threats, whether directed at the accused
or at others ... [and] any efforts made by the accused to resist, expose, or
minimise the violence, and the results of such efforts ...2*

The Commission considered that while legislative clarification of what is
‘relevant’ could be construed as being unnecessarily prescriptive, greater
specificity could have the effect of avoiding long and costly legal arguments over
the admissibility of evidence.?*

The National Child Sexual Assault Reform Committee made similar
recommendations in its 2010 report. The Committee recommended that
Queensland enact a new provision rendering relationship evidence ‘prima facie
admissible’ in all sexual proceedings with the condition that appropriate
warnings and directions be given to the jury regarding its use.® The Committee
proposed relationship evidence be defined in the section in the following terms:

evidence that shows the nature of the relationship between the defendant and the
complainant, and/or the context and circumstances in which the alleged acts
constituting the offences occurred. Relationship evidence includes but is not
limited to, evidence of sexual interest, guilty passion, motive, opportunity or
intention on the part of the accused, whether occurring before or after the offences
charged.”!

The recommended provision went further to provide that such evidence
would only be admissible: ‘for the limited purpose of determining the nature of
the relationship between the complainant and the defendant, and of enabling the
evidence relied upon by the Crown in proof of the offences charged to be
assessed and evaluated within a realistic contextual setting’.?®> The Committee
also considered the role of judicial directions to be of extreme importance,
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recommending that the provision include subsections requiring that where
relationship evidence is admitted the Court:
a) explain to the jury the limited purpose for which the evidence is admitted;

b) direct the jury not to substitute the relationship evidence for evidence of the
specific offences charged; and

c¢) warn the jury against engaging in the following type of reasoning—that
because the relationship evidence might show that the defendant has engaged
in other misconduct he has a tendency to commit the type of offences
charged.?

The Queensland Office of the Director of Public Prosecutions highlighted the
risks associated with the interpretation and application of section 132B.2** It
expressed concern that victims of domestic violence who did not speak out about
their experience to avoid fear or shame would be disadvantaged at trial.?s
Further, it commented that the section could risk trials becoming ‘royal
commissions’ into the relationship by diverting focus away from the charge the
subject of the proceedings.?5

As has been acknowledged by the various stakeholders, legislative reform is
needed to clarify the application and purpose of section 132B. Its current
application is ineffective and without change we will continue to see lengthy
legal arguments over the admissibility of evidence, culminating in appeals. In
considering options for reform it is important to remember key concepts of
evidence and of the common law system more generally. Strict rules of evidence
exist to protect the right a defendant has to a fair trial and to the presumption of
innocence. Relevance, the touchstone of evidence, is one of these protections.?’
As such, removing the relevance requirement in its entirety would risk tipping
the balance too far in favour of the prosecution. Even so, it is difficult to think of
a scenario where the history of a domestic relationship would not be relevant to a
charge of murder, manslaughter or sexual assault in a domestic setting.

Perhaps the balance can be struck by reversing the onus of proof and
specifying that evidence of the ‘nature, duration and extent of the abuse is
relevant’ to prescribed offences involving a domestic relationship unless the
accused person can prove otherwise.?® The burden of proof resting with the
defendant would then be on the balance of probabilities. This change would
emulate similar public interest justifications such as Western Australia’s section
31A, and look to facilitate rather than hinder the prosecution process. The risk of
unfair prejudice to an accused can be sought to be limited by ensuring judges
give adequate directions to juries regarding the misuse of propensity reasoning
and the purpose of adducing relationship evidence. Further, it is submitted that
the application of section 132B should be expanded to cover sexual offences
including those against children in chapters 22 and 32 of the Criminal Code. This
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amendment would reflect the law’s recognition of sexual assault as a serious
issue within the scope of domestic violence.

VIII CONCLUSION

The law on relationship evidence in Queensland is far from clear. An
analysis of existing case law and various interpretations of the provision
demonstrate that this is a vexed issue and one that urgently requires reform. The
second reading speeches and parliamentary debate over the introduction of
section 132B reveal that the provision was fraught with controversy from the
moment it was proposed. Whilst the section was introduced with the intention of
providing clarity and certainty to a confused area of the common law, the
disparity in its application suggests it has not achieved this goal. Roach signaled
a move away from the court viewing section 132B as a restatement of the
common law, with the High Court acknowledging it was introduced with
knowledge of the decisions in Pfennig and Wilson, albeit not quite reaching a
determination on its true purpose. Despite this explanation, cases continue to
reach the Queensland Court of Appeal seeking clarity on issues of relationship
evidence adduced pursuant to section 132B.

Section 132B was introduced with the purpose of simplifying the process for
admitting relationship evidence in Queensland. The provision was framed to
respond to cases where women killed their violent abusers. Women’s groups
advocated for the introduction of the section, arguing that it would assist victims
of domestic violence by ensuring a fairer trial process where the nature of the
charged act could be fully understood. It was intended to aid in a woman’s
defence by shedding light on the context of the violent relationship. Our
understanding of the law surrounding domestic violence has evolved
considerably since 1998. Domestic violence is now understood as an issue that
encompasses sexual assault, rape and extends to offences against children. This
has in turn shifted the dynamic in regards to the utility of context or relationship
evidence in assisting the prosecution case rather than that of the defendant.
Whilst section 132B has been partially reformed to reflect these changing
views, 2 largely it has remained unaltered since its introduction. This is
surprising given relationship evidence is routinely adduced in cases of sexual
assault, rape and child sexual abuse.

The case law and commentary on section 132B and relationship evidence
more generally supports the proposition that the limited application of section
132B is now outdated and requires reform. Legislative reform, including
expanding the application of the section to child sexual offences, sexual assault
and rape, as well as an amendment to the relevance requirement would see this
provision transform with the rest of the law on domestic violence, and in turn
ensure complainants receive fair treatment before the courts.

259 The introduction of the Domestic Violence Protection Act 2012 (Qld) in 2012 expanded the category of
relationships applicable in domestic violence under s 132B to include ‘an intimate personal relationship, a
family relationship or an informal care relationship’ as defined under the Actin s 13.



