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FREEING THE LAW - BEYOND THE DARK CHAOS"

THE HON JUSTICE MICHAEL KIRBY AC CMG*

I. THE ELUSIVE GOAL -  ACCESSIBLE LAW

T w o hundred years ago in England, Jerem y B entham  w as fearlessly  cr itic isin g  
the form  and substance o f  E nglish  law . A lth ou gh  ca lled  to the Bar in 1767, he  
quick ly  abandoned lega l practice, apparently in d isgust. H e d evoted  the rest o f  
h is life , and h is form idable in tellectual p ow ers, to jurisprudence and to attacks 
on the com p lacen cy  o f  the lega l system  on w h ich  he had turned h is back. In 
John Stuart M il l’s phrase he b ecam e “the great questioner o f  all th ings  
estab lish ed ” .* 1 B ut like a m o d em  law  reform er, B en th am ’s criticism s w ere not 
m erely  destructive. T h ey  w ere accom panied  b y  detailed  su ggestion s for reform  
and blueprints for the construction  and adm inistration o f  n ew  institutions and  
system s b y  w h ich  the law  cou ld  contribute to the great princip le w h ich  he 
esp ou sed  - the attainm ent o f  the greatest happiness o f  the p eop le .

B entham  attacked the m ighty  w ork o f  B lack stone w h ich  had attem pted to  
co llec t, in  a fe w  vo lu m es, all the law s o f  E ngland to that period. H e w as no  
lover o f  the com m on  law , w h ich  B lack stone put on a p edestal. On the contrary, 
he d escribed  the com m on  law  as a p lace o f  “dark C h aos” .2 H e advocated  
substitution o f  the cod ifica tion  o f  law  and its enactm ent in  statutes p assed  b y  an 
e lec ted  Parliam ent w h ich  w ou ld  take the p lace o f  the step b y  step accretion  o f  
com m on  law  princip le, perform ed b y  analogous reasoning b y  ju d g es o f  in fin ite  
variety. For him , co d es and statutory princip les w ou ld  “mark out the lin e  o f  the
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su b ject’s conduct b y  v is ib le  d irections instead o f  turning [the subject] lo o se  into  
the w ild s o f  perpetual con jectu re” :3 4

He had great powers of invective, often directed against ‘Judge and Co’ (ie the 
Bench and the Bar), whom he saw as a ‘sinister interest’ profiting from the 
operation at great cost to the public of an unnecessarily complex and chaotic legal 
system in v^hich it was often impossible for a litigant to discover in advance his 
legal rights.

Ironically , B en th am ’s w ritin gs5 had a larger im pact on the cod ifiers assem b led  
by the Em peror N a p o leo n  than they did against the resilien t resistance o f  the 
com m on law yers and leg isla tors o f  England. C od ification  becam e a m ajor and  
lasting export o f  N a p o le o n ’s em pire. The c iv il law  system , w h ich  took  h o ld  o f  
France and the countries w h ich  France conquered in E urope and b eyon d  the 
seas, rem ains to this day w ed d ed  to the idea that the law  on  any subject should  
be co d ified  so that it w ill be accessib le  to the ordinary citizen . E ngland and its 
m ighty  em pire persisted  w ith  its curious m ixture o f  com m on  law , equ ity  and  
statute law . It continued  to put great trust in the ju d ges to expound  and d evelop  
the com m on law  and equity to m eet the n eed s o f  particular fact situations in  
precedents that cou ld  be u sed  in the future by their contem poraries and  
su ccessors to afford princip les b y  w h ich  later d isputes cou ld  be so lved . T he  
E nglish  system  w as, and is, resilien t b ecau se o f  its adaptability over tim e and  
space and its capacity  to provide solu tion s to entirely n ew  problem s, w h ich  
so lu tion s seem  m ostly  ju st to the ju d ges, law yers, jurors and c itizen s o f  
su cceed in g  generations. B ut it is a m essy  system . Finding the relevant case , and  
extracting from  the ju d g e ’s d iscursive reasoning the principle that w ill b ind  or 
guide later ju d ges to their d ec is ion s is a p rocess in w h ich  there are m any p itfa lls. 
T he greatest o f  these , until lately , has been  that the cases w ere hidden  in b ooks, 
bound in velu m  or buckram  in la w y ers’ o ff ic e s  and a fe w  libraries. K n ow in g  
w here to go to get the law  w as a daunting ch allen ge even  for the exp erienced  
law yer. For a m em ber o f  the public it w as virtually  im p ossib le.

E veryone w as equal under the law  and everyone w as deem ed  to k n ow  the law  
and bound to ob ey  it. B ut preciou s little w as done to bring its content (or the 
w ays o f  finding its content) to the n o tice  o f  the ordinary individual. T hus did  
‘Judge &  C o ’ w in  the battle over B entham  in England. Their v ictory  w as  
exported  to E n glan d ’s co lo n ies . A ustralia, in this regard, w as no d ifferent from  
the rest.

3 Ibid, p 95. See also P Schofield, “Jeremy Bentham: Legislator o f the World” (1998) 51 Current Legal 
Problems 115 at 122.

4 Note 1 supra at 45.
5 Especially J Bentham, A Fragment on Government, JH Bums and HLA Hart (ed), Cambridge University 

Press (1988, c l 977) and J Bentham, An Introduction to the Principles and Morals o f Legislation, JH 
Bums and HLA Hart (eds), Athlone Press (1970).
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II. THE INTERNET AND AUSTLII ARRIVE

Into this b leak  and chaotic scen e there has em erged in the present decade n ew  
hope for relief. B entham , in h is d ism em bered  state in L ondon, m ust be sm ilin g  
at the p rospect that h is fundam ental idea - free access  to the law  b y  the p eo p le  - 
m ay yet be accom p lish ed  b y  the m iracles o f  autom ated inform ation tech n o logy . 
Y et, it is happening in A ustralia  w ith  the fu ll cooperation  o f  the ju d iciary, the 
governm ental agen cies, the Parliam ents w h ich  m ake the statute law s and the  
lega l p ro fession  w h ich  is it s e lf  a m ajor user o f  A ustL II’s national lega l research  
infrastructure.

T he grow th o f  the internet, and the p rospect o f  cyberspace in the com in g  
m illennium , is i t s e lf  an aston ish in g  story. Its w orld -w id e exp an sion  leap s ahead. 
It presents m any advantages and not a few  problem s to law yers and law -m akers.6 
B ut in the w ork o f  A ustL II w e have a w onderfu l service w h ich  h osts 80 fu ll text 
data b ases o f  A ustralian prim ary legal m aterials. A ustL II’s N ation al L aw  
C ollection  in clud es leg isla tion  o f  all n ine m ajor A ustralian ju risd iction s. In 
addition, the d ec is ion s o f  the Suprem e Courts o f  all states and territories, the 
d ecision s o f  all Federal Courts and the d ec ision s o f  the H igh  Court o f  A ustralia  
are n o w  w ith in  the service.

A s w e ll as the forego in g  court d ecision s, the reasons o f  a further 20  courts and  
tribunals throughout A ustralia  are a lso  available. AustLII has provided  access  to  
the d ec is io n s o f  all courts and tribunals w h ich  have asked  it to do so. T he  
d ecision s o f  m ost courts and tribunals are available w ith in  hours o f  their b ein g  
handed dow n. T his is a fantastic serv ice w h ich  is so d ifferent from  the lon g  
delays that u sed  to attend the d istribution o f  printed version s o f  court op in ion s.

In addition to the b asic national law  co llec tion , AustL II p rovides sp ecia l 
co llec tio n s  in clud ing  th ose dealing  w ith  treaties to w h ich  A ustralia  is  a party, 
reports o f  the A ustralian L aw  R eform  C om m ission , Indigenous law  m aterials in  
the Reconciliation and Social Justice Library and m uch m ore. E very three 
w eek s, on average, AustL II adds a n ew  data base to its co llec tio n  b y  d ev isin g  its 
ow n  standardised sty le or tem plate for d ecision s, encouraging m edia neutral 
citation  n o w  com m on  throughout the A ustralian court system , adopting com m on  
form s o f  court provided  ‘k ey w o rd s’ and inventing a search en g in e (SIN O ) w h ich  
p rovides very fast retrieval and is  sp ec ific  to lega l needs.

A ustLII ensures that the hidden  crev ices o f  statute and com m on  law  are at last 
op en in g  up. T his serv ice  costs the p eop le  o f  A ustralia w h o u se it noth ing. A ll 
they n eed  is  a con n ection  to the internet. A n  ever increasing proportion o f  
A ustralian h ou seh o ld s n o w  has that connection .

N o t everyb ody w ill u se the internet to trudge through the subtle n uances o f  the 
reasons o f  the H igh  Court. T o som e the Tasmanian Dams ca se ,7 8 Mabo% and Wik9 
are the last th ing they w ou ld  lo o k  for on the internet. B ut the R ub icon  o f  
principle has b een  crossed . N o  longer are legal m aterials the captive o f  ‘Judge &

6 M Kirby, “Privacy in Cyberspace” (1998) 21 UNSWU  323.
7 Tasmania v The Commonwealth (1983) 158 CLR 1
8 Mabo v Queensland [No 2] (1992) 175 CLR 1.
9 Wik Peoples v Queensland (1996) 187 CLR 1.
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C o ’, hostage to a university  training and privy to the law yers w h o can afford the 
leather bound b ooks. N o w  the law  is w here it should  be: at the fingertips o f  the 
citizenry. A t least in A ustralia, Jerem y B en th am ’s dream  m ay s lo w ly  but surely  
com e true. L aw  to the p eop le  is free and is a ccessib le . A nd  the p eop le  are 
b eg in n in g  to respond.

III. USE OF AUSTLIPS FACILITY

T he sign ifican ce  o f  AustL II as a national research infrastructure in A ustralia  is 
ev id en ced  b y  the access  statistics w h ich  are truly astonishing.

• There are n o w  m ore than 2 0 0  000  hits on the AustLII data b ase every  
day.

• D uring 1998 there w ere m ore than 10 m illion  hits in  all for A ustralian  
leg isla tion . There w ere 3 .2  m illion  hits on case law  data b ases u su a lly  
for the text o f  the w h o le  case.

• In 1999 a ccess  rates have continued, like use o f  the internet itse lf, to  
esca la te rapidly. There are n o w  m ore than 1 m illion  hits each  w eek  on  
the A ustLII data b ases.

• A bout 80 per cent o f  AustLII u sage com es from  w ith in  A ustralia. 
A b ou t 20  per cent com es from  identifiab le sources in  the educational 
sector. A bout 55 per cent com e from  the .com .au  and .net.au  
subdom ains w h ich  com prise im portant b usin ess sector users, in clud ing  
law yers.

• A  survey as recen tly  as 7 M ay 1999 sh ow s that AustLII is b y  a large 
m argin A u stra lia ’s h igh est ranking law -related  site. It ranks 83 out o f  
all A ustralian w eb sites. T he n ext m ost popular such  site is Foundation  
L aw , w h ich  is principally  a gatew ay to AustLII. T his is fo llo w ed  b y  
B utterw orths lega l publishers, CCH  publishers, the N S W  A ttorney- 
G en eral’s D epartm ent L aw  Link, the F am ily  Court, IP A ustralia , the 
C om m onw ealth  A ttorn ey-G en eral’s Departm ent and the A ustralian  
Industrial R elation s C om m ission , L aw net at O zem ail, S ca leP lu s and  
O sirus.

• B ut there is  a huge and unquantifiable num ber o f  users at hom e, 
representing ordinary A ustralian c itizen s w h o are se iz in g  advantage o f  
the free access  to A ustralian law  w h ich  AustLII provides.

• T he on ly  governm ent sites ranking h igher in a ccess  than AustL II sites  
are A T O , A T SIC  and the D epartm ent o f  W orkplace R elation s. T he  
on ly  education  sites (.edu.au) ranking h igher than A ustLII are the front 
p ages o f  the fiv e  largest u n iversities.

• A t the end  o f  1998, A ustLII had 4 6  case  law  data b ases and m ore have  
n o w  b een  added. It h eld  nearly 100 000  cases availab le for retrieval, 
w h ich  is no m ean num ber in a country the size  o f  Australia.
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• T he b ig g est overseas users have been  in  the U n ited  States o f  A m erica  
(3 .4  per cent), the U n ited  K ingd om  (3 .2  per cent) and N e w  Z ealand (0 .8  
per cent). B ut there are grow in g users based  in M alaysia , Canada, 
Singapore, G erm any, H ong K ong and elsew here in the region .

• T he top 20  ca ses w h ich  w ere accessed  in  1998 includ ed  the Maritime 
Union d ecisio n  o f  the H igh  Court, the Wik and Mabo cases, the 
Hindmarsh Island Bridge case, Garcia (a case o f  a w ife  guarantor), 
Qantas v Christie (a case  o f  a lleged  discrim ination  against an air p ilo t 
retired on the ground o f  age), Green (a case o f  provocation  and the so- 
ca lled  h om osexu al advance d efen ce), and Breen v Williams (a case  
w h ich  w as settled  but w h ich  concerned  dam ages for so -ca lled  w rongfu l 
life  after failure to d iagn ose a pregnancy). T he list is n ot surprising. It 
sh ow s d iscernm ent in the p e o p le ’s ch o ice . T he p eop le , in their 
m agn ificen t aggregate, are rarely, i f  ever, w rong.

IV. AUSTLII AND THE FUTURE

U nsurprisingly , th ose w h o  liv e  w ith  this dynam ic tech n o logy  and w h o  are in  
charge o f  the d evelop m en ts o f  A ustLII are not standing still. T hey  are proposin g  
and adopting m any further enhancem ents o f  the system  that w ill spread its u tility  
even  m ore w id ely . H ow ever, am ongst the general advances for the future it can  
b e anticipated that there w ill b e two:

A . Regional Collections
I k n ow  from  m y form er w ork as President o f  the Court o f  A ppeal o f  S o lom on  

Islands that on e o f  the m ajor prob lem s o f  the com m on law  nations o f  the P acific  
is  gain ing access  to lega l material: not on ly  cases and other law s in A ustralia  and  
N e w  Z ealand but their ow n  statutes and case law . So far n on e o f  the 14 P acific  
Island States in our region  that fo llo w  the com m on law  has acquired a ccess  to a 
system atic lega l inform ation  data b ase sim ilar to that in AustLII. A n  im portant 
priority for A ustLII is  to w ork  in the region , in  cooperation  w ith  N e w  Z ealand, 
to  d evelop  access ib le  system s for both loca l and foreign  law . T his m ay sound  
unduly advanced  and tech n olog ica l. B ut it is actually  a m uch  m ore econ om ic  
w ay o f  d eliverin g  a ccess  to lega l inform ation. A nd  i f  it is  right that A ustralians  
(and N e w  Z ealanders) should  have a ccess  to their law s, the sam e p rincip le m ust 
apply to the c itizen s o f  P acific  Island States. It is  sim p ly  a b asic  norm  o f  
dem ocratic governm ent. T his is  the kind o f  in itiative in good  governance w h ich  
our D epartm ent o f  F oreign  A ffairs, the A sian  D evelop m en t B ank  and other  
foreign  aid funders w ou ld  do w e ll to support. Can there b e rule o f  la w  and good  
governance w ithout accurate and access ib le  access  to statue law  and im portant 
court d ecision s?
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B. Multi-lingual
So far the internet is  dom inated  b y  users in the E nglish  language. So is  

AustLII. B ut m ost o f  the law  o f  the w orld  is w ritten in languages other than 
E nglish . T he ex ten sion  o f  access  to foreign  language law  is a m ajor n ew  
ch a llen ge for b od ies  such  as AustLII. A lthough  the p ow er o f  the E n glish  
language w ill contin ue to expand, and be enhanced  b y  the internet, it w ou ld  b e a 
tragedy to om it from  the fac ility  A ustralian access  to foreign  language law s and  
the access  o f  foreign  users o f  A ustralian data bases to k ey  international language  
translations w h ich  sum m arise som e o f  our m ain lega l develop m en ts. In due  
course, softw are, already availab le in early form s, w ill b e used  to sim p lify  
translation o f  the g ist, and u ltim ately  the accurate content, o f  E nglish  language  
data bases. B ut thought n eed s to b e g iven  to foreign  language law . 
A n glop h on es, perhaps esp ec ia lly  in  A ustralia, tend to be rather com placent about 
the dom inance o f  the E n glish  language. W h ilst the sun has set on the em pire, a 
n ew  em pire o f  the E nglish  language continues to spread its p ink hue over the 
internet m ap o f  the w orld .

V. MATTERS FOR REFLECTION

W h ilst the story w h ich  I have recounted, o f  AustLII, an A ustralasian  
adventure, is  a m ost exc itin g  and adm irable one, there are still m any problem s. I 
am  sure that these are fu lly  recogn ised .

A. Absorbing the Data
M aking certain that users o f  A ustLII do n ot m ake the m istake (w h ich  m any  

photocop iers o f  b ooks, articles and judgm en ts m ay m ake) that ga in in g  a ccess  and  
even  gain ing a cop y  som eh ow  puts the inform ation into the head  and jud gm en t 
o f  a hum an being . T he data in  A ustLII is o n ly  as good  as the brain ce lls  o f  the 
p eop le  w h o u se it. A  printout and hard cop y  are m ean in g less u n less the 
substance is d igested , understood  and analysed  in a w ay  that is  u sefu l and leg a lly  
relevant. N oth in g  is  w orse, in  a court o f  law , than suddenly  b eing  bom barded b y  
a thousand undigested  cases. A  sm all proportion ( i f  at a ll) m ay have relevan ce  
to the task in hand.

B. Thinking Conceptually
T hinking con cep tu a lly  (in d eed  thinking re flectiv e ly  at a ll) is  still a great 

ch a llen ge to som e law yers. B entham  w as n ot w rong. T he danger o f  the 
com m on law  m eth od ology , from  precedent to precedent, is  that conceptual 
d ifferen ces b etw een  circum stances, are papered over by su perficia l sim ilarity  
b etw een  the facts. R eady access  to  court d ec is ion s is no substitute for proper 
lega l analysis. Indeed, it m ay b e dangerous for p eop le  to assum e that everyth ing  
said in  a reported ju d gm en t represents the law . T he ju d ge c ited  m ay b e in  
dissent as, alas, I som etim es am  m yself. T he p assage c ited  m ay be in essen tia l to  
the reso lu tion  o f  the case  - obiter dicta w h ich  do not b ind  later courts. T he court
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in question  m ay not have the authority to require that its d ec is io n  b e fo llo w ed  by  
those w h o  com e later. T he d ec is ion  m ay its e lf  quick ly  be overtaken or even  over­
ruled on appeal.

AustLII can help  w ith  som e o f  these problem s, esp ec ia lly  the last. B ut a ccess  
by the p eop le  to the law  requires an understanding o f  h o w  lega l princip les are 
derived from  cases and then u sed  in later cases to  gu ide the d ecision-m aker to a 
con clu sion . P rovid ing undigested  legal m aterial is not enough. It is essentia l 
that w e  provide c itizen s w ith  the too ls  o f  th inking through problem s, finding the 
applicable legal rules and deriving from  leg isla tion  and case law  any principle  
that m ust be obeyed .

C. The Context of Civics
From  this problem  co m es another. It is  an im portant article o f  faith  for the 

com in g celebrations o f  the centenary o f  A ustralian federation that w e  m ust do 
m ore in the second  century o f  the C onstitution to teach A ustralians about their 
law  and h o w  it operates. T he large num ber o f  sch oo l students w h o  n o w  study  
lega l stud ies ind icates the thirst for inform ation o f  this kind. B ut w ith  the 
d eclin e o f  instruction in c iv ic s  over the past 30 years, there has b een  a grow in g  
ignorance o f  the w ay  A ustralia  is  governed  and h ow  its lega l system  w orks. 
T hrow ing onto the plate o f  p eop le , w ith  fundam ental m isapprehensions about 
their lega l institutions, a huge m ass o f  undigested  legal data w ill not truly m ake 
the law  free and m ore a ccessib le . It is the duty o f  sch oo ls  and universities to  
help  the n ext generation, includ ing the overw h elm ing m ajority w h o are not 
law yers, to appreciate the w ay  in w h ich  law  is written, m ay b e found and is  
applied  - at least in th ose m atters w h ich  are o f  greatest concern  to the ordinary  
person. O therw ise, B entham  and h is fo llow ers w ill have b een  ou tfoxed  on ce  
again  b y  Judge & Co.

D. Up-To-Dateness and Comprehension
In the m ass o f  lega l m aterial w h ich  m ust n o w  be absorbed b y  the legal 

p rofession  it is  as w e ll that (co in cid in g  w ith  this burden) have com e A u stL II’s 
data bases. A s courts im p ose heavier burdens o f  up to d ateness and  
com p reh en siven ess upon law yers, so  that they are required to keep  abreast o f  the 
law  (and not to ride forever on  their law  sch oo l n otes) it is ju st as w e ll that 
AustLII is there. A n y law yer today w h o liv es  by textbooks that m ay b e tw o, 
three or m ore years out o f  date d oes so  at a great p rofession a l peril. T he m ost 
effic ien t w ay  to keep  up to date is availab le at the la w y er’s fingertips w ith  
AustLII. L aw yers - even  older law yers - m ust learn to u se the fa c ility  i f  on ly  out 
o f  self-protection .

E. Remaining Sceptical
T he final danger is a b e l ie f  that everyth ing that com es out o f  a m achine is 

authoritative: that b ecau se it is  there in electron ic form , it m ust be right. T h is is  
a large danger for autom ated inform ation system s generally . E lectronic legal 
system s are not im m une. A s c itizen s, and as ju d g es and law yers, w e  m ust keep
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our critical facu lties v ig ilant. W e should  not take electron ic script as w h o lly  
writ. T he law  serves the p eop le . It m ust adapt to the p e o p le ’s n eed s. In tim es o f  
enorm ous soc ia l change, it should  n ot be assum ed that o ld  statutes and w ords in  
old  ju d gm en ts n ecessar ily  represent the law  today, or i f  they do, that this m ust be  
accepted  w ithout ch a llen ge for reconsideration  and reform . M aintain ing a 
critical faculty  is the p riv ilege o f  the c itizen  in a dem ocratic state. Just b ecau se  
the law  com es out o f  AustLII d oes not m ean that w e  should accept it forever. 
Take the gh astly  con vo lu tion s in w h ich  A ustra lia ’s Corporations Law is  written  
tod ay .10 It m ay sa tisfy  B en th am ’s dem and o f  a statute in  the p lace o f  the ch aos  
o f  the com m on law . B ut som etim es, one su spects, the ch aos o f  the com m on  law  
has been  replaced  b y  the ch aos o f  the statute book. S im p lic ity  and  
conceptualisation  are strangers to that particular b od y  o f  law . Y et it m ust govern  
a m yriad o f  d ec is ion s o f  ordinary p eop le  w h o  cannot a lw ays have a law yer  
arm ed w ith  AustLII to gu ide com m ercial judgm ents.

T he ach ievem en ts o f  AustLII are rem arkable. W e do w e ll to  praise them . B ut 
w e w h o  are law yers w ith  a ccess  to  AustLII can scarcely  b e carried aw ay w ith  
self-sa tisfaction . A s contem porary constitutional d iscourse dem onstrates, m ost 
A ustralians k now  very little about their law s. M any cannot read properly or 
com prehend dense test, w hether in printed or electron ic m edium . M uch  such  
lega l text is  user unfriendly to an extrem e degree. M any see  the law  as alien . 
M ost cannot afford a law yer w h en  th ey  n eed  one or do not trust law yers and  
dem and to represent th em selves. N o t a few  w h o attem pt to read our statutes and  
court op in ion s on A ustL II w ill com e aw ay from  the exp erien ce m ore con fu sed  
than w h en  they began . F ew  w ou ld  understand the analogical reasoning o f  
courts. G iven  the lack  o f  attention paid  b y  Parliam ents and courts to  
com m unicating the law s, w e  can hardly b lam e them  for this alienation.

U n less  in  the n ew  century law yers and citizen s can cooperate in provid in g  real 
access  to  the law  it w ill rem ain a grim, unknow n but om in ous and rem ote  
m ystery. S om e w ou ld  prefer to keep  it that w ay. N o t I. T he law  b elo n g s to the 
citizen s. A ustLII is  b y  no m eans the m iracle that w ill truly m ake the law  freely  
availab le to those w h o  are n ot leg a lly  trained. B ut it is  a great b oon  to A ustralian  
law yers. For others, it is  a step in the right d irection.

10 C f Byrnes v The Queen (1999) 73 A U R  1292; [1999] HCA 38 at [77],


