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PASTORAL LEASES IN THE NORTHERN TERRITORY AND 
THE RESERVATION OF ABORIGINAL RIGHTS, 1863-1931

JAMIE DALZIEL*

I. INTRODUCTION

O ne o f  the im portant q uestions left u nresolved  by the d ec is io n  o f  the H igh  
Court in Wik Peoples v The State o f Queensland* 1 is  w hat e ffec t a pastoral lea se  
w h ich  contains a reservation  in  favour o f  A boriginal p eop le  has on n ative title  
rights and interests.2 T he first pastoral lea ses  granted in N e w  South W ales and  
Q ueensland3 included  reservations o f  this kind. L eases in South A ustralia, 
W estern  A ustralia  and the Northern Territory still provide for A boriginal access  
to pastoral land, although there w ere short periods w hen , in both W estern  
A ustralia  and the N orthern Territory, pastoral lea ses  w ere granted w ith ou t a 
reservation  clause.

T he 1998 am endm ents to the Native Title Act 1993 (C th) leave the q uestion  
w hether a pastoral lea se  is an ex c lu siv e  pastoral lease , that is, on e w h ich  
extin gu ish es n ative title, to b e determ ined b y  the com m on  law .4 O ne o f  the  
issu es the courts w ill have to con sider is  the lega l e ffec t o f  a reservation  clau se. 
In particular, the nature o f  the rights and interests (reserved  to  A boriginal 
p eo p le ) vis a vis n ative title rights and the interaction b etw een  th ose rights and  
the rights and interests granted to a le ssee  b y  a pastoral lea se  w ill b e relevant in  
determ ining the e ffec t o f  a reservation  in each  particular case .

* L egal R esearch  O fficer , C entral Land C o u n c il, A lic e  Sp rin gs. T he article  is  b ased  on  a su b m iss io n  
prepared b y  the author for the A lic e  S p rin gs A rrem te N a tiv e  T itle  C la im . I w ou ld  lik e  to thank John  
B asten  Q C  for read in g  drafts o f  th is paper and o ffer in g  va lu ab le  a n a ly sis  and com m en ts. I am  
p articu larly  ind eb ted  to M an d y  Paul. Parts V II and VIII are b ased  on her research on  the C row n L ands  
O rd in an ces o f  191 2  and 192 4  undertaken for the pu rp ose  o f  the A lic e  S p rin gs A rrem te N a tiv e  T itle  
C la im .

1 (1 9 9 6 )  187  C L R 1 .
2 R  W eb b  and K  P ettit, “T he E ffec t o f  W ik  on Pastoral L eases w ith  P rov is ion  for A c c e s s  b y  A b orig in a l 

P eo p le” in  G  H iley  (ed ), The Wik Case: Issues and Implications, B utterw orths (1 9 9 7 )  30 .
3 S ee  North Ganalanja Aboriginal Corporation v The State o f Queensland (1 9 9 5 )  132 A L R  56 5 .
4  S ee  Native Title Act 1993  (C th ), ss  2 4 8 A (a )  and 2 4 8 B  and Part 2 , D iv is io n  2 B .



1999 UNSWLaw Journal 463

Som e guidance can be found in the case B en  W a rd  &  O rs  on  b e h a l f  o f  th e  
M ir iu w u n g  G a je r r o n g  P e o p le s  v T he S ta te  o f  W estern  A u s tr a l ia ,5 in w h ich  L ee J 
con sidered  the effec t o f  reservations in pastoral lea ses  in W estern  A ustralia  and  
the N orthern Territory. H is H onour held  that the reservation  “w as an 
ack n ow led gem ent b y  the C row n o f  rights o f  the type attaching to a su b sistin g  
n ative tit le” and that no intention  to ex tin gu ish  native title is “m an ifested  in the 
actions o f  the C row n and, to the contrary, it is m ade p lain  that the C row n had no  
intention  so to act” .6 H ow ever, the W estern A ustralian and N orthern Territory  
G overnm ents appealed  the d ec is ion  on this and other grounds to the Full Federal 
Court. T he appeal w as heard in July 1999 but a d ec is ion  had not b een  reached  at 
the tim e o f  publication .

O f particular interest is  the A lic e  Springs A rrem te N ative  T itle  C la im ,7 in  
w h ich  O ln ey  J con sidered  the lega l e ffec t o f  pastoral lea ses  granted over land  
im m ediately  surrounding the tow nsh ip  o f  A lice  Springs b etw een  1876 and 1941, 
includ ing  the first pastoral lea ses  issu ed  in the Northern Territory. M ost o f  these  
early lea ses  contained  a reservation  in favour o f  A boriginal p eop le . H ow ever, 
w h en  the C om m onw ealth  assum ed respon sib ility  for the adm inistration o f  the 
Territory in 1911 it decided , w h en  drafting the C ro w n  L a n d s  O r d in a n c e  1912  
(Cth), not to includ e a reservation  in Territory pastoral lea ses. A s  a result, 
pastoral lea ses  granted under this O rdinance b etw een  1912 and 1924 did  not 
contain  the usual reservation . T his invited  an argum ent, taken up in  the 
su b m ission s o f  the N orthern Territory to the Federal Court, that the ‘e x c lu s io n ’ 
o f  the clau se ev in ced  a clear and p lain  intention  on  b eh a lf o f  the C om m onw ealth  
to confer rights o f  e x c lu siv e  p o ssess io n  on pastoral le ssee s  and thereby to  
extin gu ish  n ative title rights and interests. O ln ey  J rejected  this argum ent, 
adopting the reason in g  o f  the applicants.8 T he argum ents put forward b y  the 
applicants are d iscu ssed  in this article.

T he purposes o f  th is article are threefold: first, to exam in e the h istory  o f  the 
reservation  in N orthern Territory pastoral leases; second ly , in  light o f  this  
history, to con sider w hat e ffec t the grant o f  a lea se  contain ing a reservation  o f  
A boriginal rights w ill have on n ative title rights and interests; and thirdly, to  
exam in e w hether any lega l in ferences m ay be drawn from  the o m ission  o f  the  
reservation  c lau se from  pastoral lea ses  granted under the C ro w n  L a n d s  
O r d in a n c e  1912.

W ith  the annexation  o f  the N orthern Territory b y  South A ustralia  in  1863 , the 
law s o f  that co lo n y  b ecam e applicab le to the Territory. H en ce, the article  
b eg in s, in Parts II and III, b y  exam in in g  the h istorical background to the drafting  
o f  the original reservation  includ ed  in South A ustralian pastoral lea ses. Part IV  
b riefly  exam in es constitu tional d evelop m en ts in  A ustralia  w h ich  enabled  the  
governm ents o f  each  o f  the co lo n ies  to pass law s regulating the d isp osition  o f  
land, and led  even tu a lly  to  the first South A ustralian Land A cts. Part V  traces 
the leg is la tiv e  and adm inistrative h istory o f  the reservation  in  N orthern Territory

5 (1 9 9 9 )  159  A L R 4 8 3 .
6 Ibid at 56 1 .
7 Hayes v Northern Territory [1 9 9 9 ]  F C A  1248  (9  Septem ber 1 9 9 9 , unreported).
8 Ibid at [8 4 ].
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pastoral leases, while the Territory remained under South Australian 
administration. It focuses on Pastoral Lease Nos 1 and 2, granted in 1876, which 
were the subject of the Alice Springs Arremte Native Title Claim. Parts VI to 
IX then examine the period of Commonwealth administration of the Territory, in 
particular, the Commonwealth’s attitude towards the protection of Aboriginal 
rights on pastoral leases as reflected in the drafting of the Crown Lands 
O rdinances o f 1912 and 1924. Finally, Part X examines the legal effect o f the 
reservation clause, as interpreted by the courts, with reference to the possible 
effect of the N ative Title A ct.

II. THE ORIGINS OF THE RESERVATION IN  
PASTORAL LEASES IN SOUTH AUSTRALIA

In contrast with the approach taken to the settlement of New South Wales,9 
when the Colonial Office turned its attention to the colonisation o f South 
Australia, it acknowledged that Aboriginal people were the “present Proprietors 
of the Soil”10 whose “Proprietary Title to the land we have not the slightest 
ground for disputing”.11 From the outset, the rights of Aboriginal people to the 
actual occupation or enjoyment o f land12 \yere recognised and were to be 
respected in the course of colonising the new Province. Despite this difference 
in approach, the Colonial Office did not propose a radically different policy for 
the pastoral settlement of South Australia; rather, it adopted the policies which 
were emerging in New South Wales at the time.

A. Imperial Legislation and Orders in Council
Whatever unique features may have attended the establishment of South 

Australia and the administration of public lands in the Province, The Sale o f  
Waste Lands A ct 1842 (Imp)13 introduced a single system for the disposition of 
land in Australia. The principal object of the Act was to ensure that land was 
only alienated by way of sale. Section 1 provided that:

9 While the presence o f  Aboriginal people was acknowledged in the Instructions issued to successive 
Governors o f New South Wales there was no official recognition at the time o f settlement and during the 
establishment o f the colony of any indigenous rights and interests in the land. That New South Wales 
was terra nullius underpinned and came to explain the legal consequences o f the settlement o f the 
colony.

10 Memorandum from James Stephen (Permanent Under-Secretary, Colonial Office) to Mr Gairdner 
(Colonial Office), 7 January 1836, CO 13/3.

11 Letter from Sir George Grey to Colonel Torrens, South Australian Commission, 15 December 1835, CO 
13/3.

12 Letters Patent dated 19 February 1836 erecting and establishing the Province o f South Australia and 
fixing the boundaries thereof. See also the Preamble to “An Act to amend an Act o f the Fourth and Fifth 
Years o f His late Majesty, empowering His Majesty to erect South Australia into a British Province or 
Provinces,” 1 & 2 Vic c 60 (1838). As to the legal effect o f the Letters Patent, see Fejo v Northern 
Territory o f Australia (1998) 156 ALR 721.
5 & 6 Vic c 36.13
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w ithin the Australian colon ies the waste lands o f  the Crown shall be disposed o f  in 
the manner and according to the regulations hereinafter prescribed, and not 
otherwise.

“Australian colonies” was defined in s 22 to include New South Wales and 
South Australia. In a despatch to the South Australian Governor, the Secretary 
of State, Lord Stanley, pointed out that one of the principal advantages of the 
Act was that it guaranteed “stability and consistency of purpose in the 
administration of the land and land revenues of the Crown in New Holland”.14

The lack of a power to grant leases in the 1842 Act was remedied by s 1 of 
The Sale o f  Waste Lands Am endm ent A ct 1846 (Imp),15 which authorised the 
“demise for any term of years not exceeding fourteen to any person or persons, 
any waste lands of the Crown in the colonies of New South Wales, South 
Australia and Western Australia”. Section 6 authorised Her Majesty, by Order 
in Council, to make rules and regulations for any of the purposes of the Act, 
including the leasing of Crown lands.16 17

Secretary of State, Earl Grey, forwarded the 1846 Act to the South Australian 
Lieutenant-Governor, Robe, together with a copy of the 1847 New South Wales 
Order in Council which had introduced regulations for, among other things, the 
leasing of Crown lands for pastoral purposes. Grey suggested that Robe 
consider what parts of the regulations might be “applicable to the circumstances 
of the Colony under Your Government” and invited him to put forward 
proposals for an Order in Council dealing with the circumstances in South 
Australia. He continued:

I concur w ith the Land C om m issioners in thinking it expedient to leave it to you to 
suggest in the first instance, the principle on w hich you w ould propose to adopt the 
system  wl^ch has been  applied to N ew  South W ales to the circum stances o f  South  
Australia.

In April 1848 Grey sent Lieutenant-Governor Young, Robe’s successor, a 
copy of his despatch to the Governor of New South Wales,18 19 which expressed 
the (now much publicised) view that leases granted for pastoral purposes:

give the grantees only an exclusive right o f  pasturage for their cattle, and o f  
cultivating such land as they m ay require within the large limits thus assigned to 
them; but that these Leases are not intended to deprive the natives o f  their former 
right to hunt over these districts, or to wander over them in p^arch o f  subsistence, in 
the manner to w hich they have been  heretofore accustomed.

Grey sent a further copy of this despatch to Young in March 1850, together 
with another he had sent to New South Wales’ Governor FitzRoy in February 
1850, in which he stated that “the practice of driving the Natives from the Cattle 
runs is illegal, & that they have every right to the protection of the law from such

14 Lord Stanley to Governor Grey, Despatch No 67, 15 September 1842, IUP Series o f British 
Parliamentary Papers, “Papers Relative to Affairs o f South Australia”.

15 9 & 10 V ic e  104.
16 The 1847 and 1849 New South Wales Orders in Council, which were referred to by the High Court in the 

Wik case, were made pursuant to this power.
17 Earl Grey to Lieutenant-Governor Robe, Despatch No 97, 21 July 1847, State Records GRG 2/1/7.
18 Earl Grey to Lieutenant-Governor Young, Despatch No 2, 27 April 1848, CO 396/7.
19 Earl Grey to Governor Sir CA FitzRoy, Despatch No 24, 11 February 1848, Historical Records o f  

Australia, Series I, vol 26, CO 201/382.
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aggressions”.20 Grey explained that the measures he had ordered be adopted in 
New South Wales were equally applicable to South Australia and should be 
considered as instructions “in so far as they may be applicable to the 
cir[cumstan]ces of the Colony under your Government”.21

It was Grey’s despatch to FitzRoy of 11 February 1848 which prompted the 
proposal to include a condition in New South Wales pastoral leases preventing 
“the absolute exclusion of the Natives”.22 In July 1849 an Order in Council 
authorised the Governor “to insert in any pastoral lease hereafter to be made, 
such conditions and clauses of forfeiture, exceptions, or reservations, as to him 
shall seem requisite” for the purpose of “securing the peaceable and effectual 
occupation of the lands comprised in such leases, and for preventing the abuses 
and inconveniences incident thereto”.23 The Order in Council was proclaimed in 
New South Wales in April 1850 and a reservation in favour of the Aborigines 
was later inserted in the colony’s pastoral leases.24 The same course was 
subsequently followed in South Australia, but as discussed below, the South 
Australian Order was unambiguous in its language.

The history o f the pastoral lease in New South Wales was briefly reviewed by 
Gaudron J in the Wik case. Her Honour concluded that:

. . .  pastoral leases are statutory devices designed to suit the peculiar conditions o f  
the Australian colon ies, deriving from the Order-in-Council o f  9 March 1847.

Pastoral leases were a novel concept and there is nothing to suggest that a 
right o f exclusive possession was seen as a necessary incident of such leases in 
the conditions of the colony o f New South Wales in 1847.25 Indeed, the 
historical evidence suggests the opposite. This is important because, as Kirby J 
stated in the Wik case, developments in New South Wales “provide the common 
starting point for the evolution of Crown leasehold tenure”, including pastoral 
leases in other Australian states.26

B. Early South Australian Laws
As The Sale o f  Waste Lands A ct 1842 (Imp) did not provide for the granting o f  

leases it was necessary for colonial governments to look to other means o f  
regulating the occupation of pastoral lands. In South Australia, ordinances 
introduced between 1842 and 18 5 327 sought to achieve this by providing for

20 Earl Grey to Sir C FitzRoy, Despatch No 26, 10 February 1850, CO 202/58.
21 Earl Grey to Lieutenant-Governor Young, Despatch No 23, 8 March 1850, CO 396/10.
22 Earl Grey to Sir Charles FitzRoy, Despatch No 134, 6 August 1849, Despatches to the Governor, 

Mitchell Library, MSA 1308.
23 New South Wales, Government Gazette, 26 April 1850 at 685-6.
24 Report o f the Select Committee o f the New South Wales Legislative Council on Crown Lands, New  

South Wales, Votes and Proceedings, Legislative Council, 29 November 1854, vol II, p 1137.
25 Note 1 supra at 152-3.
26 Ibid at 228.
27 An Act for protecting the Waste Lands o f the Crown in South Australia from encroachment intrusion 

and trespass 1842 (SA); An Ordinance to Regulate the Occupation of Crown Lands in South Australia
1846 (SA); An Ordinance to facilitate the Recovery o f Assessments under the Crown Lands Ordinance
1847 (SA); An Ordinance to Regulate the Occupation o f Crown Lands in South Australia 1848 (SA); An 
Act to Regulate the Occupation o f Crown Lands in South Australia 1853 (SA).
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annual licences and the imposition of penalties for the unauthorised occupation 
of such lands. But, neither licences nor the depasturing of stock on Crown lands 
conferred “any title whatever against the Crown”, or affected “in any respect the 
rights of Her Majesty, Her Heirs and Successors, in respect to any such land”.28

C. The South Australian Order in Council
In February 1849 Lieutenant-Governor Young responded to the invitation to 

submit proposals for an Order in Council suited to the circumstances o f South 
Australia, by sending Earl Grey an outline of proposed regulations for the 
colony.29 Grey readily adopted the views of the colonial government and in June 
1850 forwarded to Young an Order in Council, “for regulating the occupation of 
the waste lands of the Crown, in the Colony of South Australia”.30 Chapter HI 
dealt with the rules applicable to the leasing of land outside the ‘Hundreds’.31 
Section 1 provided for:

leases o f  any waste land o f  the Crown, not situate within the boundaries o f  any 
hundred, for any term or term o f  years not exceeding fourteen years in duration for 
pastoral purposes... Provided always that such leases shall be subject to such  
conditions as the said Governor shall think necessary to insert therein for the benefit 
o f  the aborigines.

D. Conclusion
Despite the differences between the colonisation of New South Wales and of 

South Australia, by the 1840s there had been a convergence of policies with 
respect to colonial land administration and the protection o f Aboriginal peoples 
and, as the course of events shows, the legislative history and underlying policies 
which prompted the inclusion of a reservation in the pastoral leases of the 
respective colonies were the same.

Noting that the 1847 New South Wales Order in Council did not apply to land 
in South Australia or Western Australia, Dr Fry nevertheless pointed out:

28 A similar approach was taken in the New South Wales Crown Lands Unauthorized Occupation Acts 
1839-41. See Wik, note 1 supra at 109-10, per Toohey J.

29 Lieutenant-Governor Sir HEF Young to Earl Grey, Despatch No 25, 23 February 1849, IUP Series o f  
British Parliamentary Papers, “Papers Relative to Crown Lands in the Australian Colonies”, vol 12 at 18- 
30; Correspondence, Proclamations and Orders of the Queen in Council relative to the Granting of  
Pastoral Leases o f the Waste Lands o f the Crown, South Australian Parliamentary Paper No 176 o f 1857. 
The Regulations differed from those in operation in New South Wales because o f “differences o f  
territorial character and extent o f the two colonies”.

30 Earl Grey to Lieutenant-Governor Sir HEF Young, Despatch No 48, IUP Series o f British Parliamentary 
Papers, “Papers Relative to Crown Lands in the Australian Colonies”, vol 12 at 53-6; Letter from 
Colonial Land and Emigration Office, 8 September 1849, CO 13/65.

31 A county subdivision, which in this context was employed to distinguish between the settled and 
unsettled parts o f the colony: “Col Light was instructed by the Colonization Commissioners to divide the 
province into towns and Counties... By 1846 it was clear that units smaller than Counties would be 
needed as a framework for surveying rural Sections and for delimiting the extent of temporary grazing 
rights which early purchasers o f land had over the neighbouring unsold Sections. A system o f Hundreds, 
as used in some parts o f England, as adopted. Hundreds in South Australia were frequently, but not 
universally, o f about 100 square miles”, T Griffin and M McGaskill (eds), Atlas o f South Australia, 
South Australian Government Printing Division and Wakefield Press (1986) p 14.
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The year 1846 saw  the first step taken along a road whicj^ led to the subsequent 
invention o f  a multitude o f  Australian tenures o f  new  ty p es .3

The 1847 Order in Council introduced a system of Crown leasehold tenures 
which led to the whole of Australia being transformed in subsequent decades 
into a patchwork quilt of freeholdings, Crown leaseholdings, and Crown 
“reserves”.

III. THE DRAFTING OF THE RESERVATION  

A. Background32 33
The South Australian Order in Council was proclaimed on 7 November 

1850.34 On 3 January 1851 the Colonial Secretary, Charles Sturt, wrote to the 
Commissioner of Crown Lands seeking an outline of the reservation to be 
inserted in leases issued under the Order in Council. The Commissioner, 
Charles Bonney, replied on 16 January, suggesting that “it would be expedient to 
insert a clause reserving the right o f the natives to dwell upon the lands held 
under lease, and to follow their usual customs in searching for food”. He was 
aware of the importance of the subject:

and o f  the serious inconvenience w hich would result from alienating large tracts o f  
country for so long a period unless proper precautions be taken to guard 3tjie public 
interests by limiting the operation o f  the leases to the use o f  the pasturage.35

The South Australian government was also reminded of the need to take steps 
to protect Aboriginal rights o f access to pastoral runs in the colony by the 
continuing conflict between settlers and local tribes in the Port Lincoln District. 
In November 1850 a settler named Baird had been speared to death by 
Aborigines. Lieutenant-Governor Young sent Police Commissioner George 
Dashwood and the Protector of Aborigines Matthew Moorhouse to Port Lincoln 
to investigate the circumstances of Baird’s death. They also inquired into the 
conduct o f a police party, which, accompanied by local squatters, had fired at a 
large group o f Aborigines camped in the vicinity o f Baird’s station.

In a lengthy report, which Young had published in the Governm ent G azette, 
Dashwood and Moorhouse explained that local Aborigines were unwilling to 
follow them all the way to Baird’s station because they feared “passing through 
the runs o f the settlers, which we regret to find can seldom be done by the 
natives with impunity”.36 Young sent a copy of the report to Earl Grey, 
describing Baird as “very reckless o f his life” to settle in the “vicinity o f a tribe

32 TP Fry, “Land Tenures in Australian Law” (1947) 3 Res Judicatae 158 at 160-1.
33 See R Foster, “The Origin o f the Protection o f Aboriginal Rights in South Australian Pastoral Leases”, 

Issues Paper No 24, in Land, Rights, Laws: Issues o f Native Title, Native Title Research Unit, Australian 
Institute o f Aboriginal and Torres Strait Islander Studies, August 1998 at 3-7.

34 South Australian Parliamentary Paper 176, Correspondence, Proclamations and Orders o f the Queen in 
Council relative to the Granting o f Pastoral Leases o f the Waste Lands of the Crown, 1857 at 9-11.

35 Commissioner o f Crown Lands to Colonial Secretary, 16 January 1851, South Australia, Government 
Gazette, 30 January 1851 at 79.

36 South Australia, Government Gazette, 30 January 1851 at 75.



1999 UNSW Law Journal 469

not theretofore familiar with Europeans or with other natives friendly to them”, 
and pointing out that he was “without any official license to occupy the remote 
& uninviting Country in which he depastured his sheep”.37 However, he 
concluded:

I have called the particular attention o f  the Commr o f  the W aste Lands o f  the Crown 
to that part o f  the report w hich refers to the natives being unable to pass thro’ the 
Squatters Runs at Port Lincoln with impunity and I have directed that the right to do 
so shall be the subject o f  a distinct recognition the Leases w hich the recent Royal 
Order in C ouncil entitles the squatters to claim .3

The Colonial Secretary, Charles Sturt, had written to the Commissioner of 
Crown Lands in January 1851, drawing his attention to that part of the report 
which referred to the “well-grounded fears” of the natives of Port Lincoln in 
“passing through the runs of the settlers”.39 He directed Bonney not to issue any 
leases unless they contained clauses “recognizing the undoubted right of the 
natives to traverse the runs, so long as they do not violate the rights of property; 
and also providing for their due protection”.40 Sturt also wrote to the Police 
Commissioner requesting that he “cause intimation to the Stockholders and 
Occupiers of Runs that the Natives have an undoubted right to traverse the Runs 
in the District so long as the claims of property are respected”.41 In February, the 
government resident at Port Lincoln was directed to make it known to the police 
and magistracy in the District that they should “see to the practical enjoyment by 
the Natives” of “undisturbed occupation of the Country used by the Squatters for 
depasturing purposes”.42

Having publicly stated its intentions, the South Australian Government now 
had to produce a form of pastoral lease which safeguarded Aboriginal rights in 
the ways suggested by Lieutenant-Governor Young and Commissioner Bonney. 
The aim was to draft a clause “reserving the right” of Aborigines to pass through 
and live on lands held under lease and, in the words of Bonney, to “follow their 
usual customs of searching for food”43 on traditional lands now held under lease.

B. Nature of the Reservation
Commissioner Bonney realised that it would be difficult to draft an 

appropriate clause and pointed out to Sturt that apart from the reservation clause 
he had outlined in his letter of 16 January, “I am not able to suggest any other 
protective clauses which would be likely to operate usefully”.44 In addition, in 
May 1851 Matthew Hale, the Archdeacon of Adelaide, wrote to Lieutenant-

37 Lieutenant-Governor Young to Earl Grey, Despatch No 23, 6 February 1851, State Records, GRG 
2/5/13.

38 Ibid.
39 Note 35 supra.
40 Colonial Secretary’s Office, Correspondence Files, State Records, GRG 24/4/1851/166, 22 January 

1851.
41 Ibid, State Records, GRG 24/4/1851/164, 22 January 1851.
42 Ibid, State Records, GRG 24/4/1851/267, 10 February 1851.
43 Note 35 supra.
44 Commissioner o f Crown Lands to the Colonial Secretary, 24 January 1851, South Australia, Government 

Gazette, 30 January 1851 at 79.
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Governor Young from Port Lincoln.45 In a lengthy letter, Hale set out the 
measures which he thought would remedy the problems experienced in that 
district. Hale was concerned that the exercise of rights reserved to Aborigines in 
pastoral leases would lead to conflict. He explained, that while the presence of 
settlers had adversely affected the ability of the Aborigines to “procure the 
necessaries of life”, they nevertheless continued with such practices as burning 
the country to catch game, which were “most diametrically opposed to the 
interests of the white occupiers of the country”.46 He cautioned that whatever 
decision was eventually taken must be clearly communicated to the parties, and 
steps would have to be taken to provide for its enforcement.

Hale also felt that the “right to dwell upon lands held under lease” brought 
into question the right of Aborigines to camp at watering places, which he 
pointed out were often the sites of stations. However, “any permission to dwell 
upon lands which is fettered by a prohibition against their dwelling there after 
this fashion in conformity with their natural and unalterable habits is, in point of 
fact, no permission at all”. The Archdeacon concluded his letter by stating that 
he had no desire to attempt to restore to Aboriginal people the full enjoyment of 
those rights of which “the very fact of our presence in this country deprives 
them”. Their welfare, he suggested, would not be promoted “by attempting to 
give them back a liberty which they can never enjoy or rights which they can 
never exercise”.

Young referred Hale’s letter to the Protector of Aborigines, the Commissioner 
of Crown Lands and the Commissioner of Police indicating that he wanted to 
“carry out such of the Archdeacon’s suggestions as may appear feasible”. On 3 
June 1851 Commissioner Bonney wrote to the Colonial Secretary about the 
problems which might arise where the “customs of the natives are directly at 
variance with the purposes for which the country is occupied by the holders of 
runs”.47 He thought that the difficulty might be overcome, if  the Aborigines 
were compensated “for what they lose by any restrictions which it may be found 
necessary to impose upon them” by regular supplies of food and clothing.

Despite the misgivings of others, Young insisted that all pastoral leases were 
to contain a reservation for the Aborigines ‘“to follow their usual customs in 
searching for food’ and ‘to dwell on lands held under lease’”, and “also for 
watering places for the Aborigines”.48 In the meantime, Commissioner Bonney 
had looked more closely at Hale’s proposals and on 24 June 1851 he wrote to the 
Colonial Secretary suggesting that, in addition to the reservation in favour of the 
Aborigines:

45 Archdeacon Hale to Lieutenant-Governor Young, Port Lincoln, “Relative to recent murders committed 
and attempted by Natives in that District”, 27 May 1851, Colonial Secretary's Office, Letters received, 
Docket No 1581 o f 1851, GRG 24/6/1851/1581.

46 Ibid.
47 Commissioner o f Crown Lands to the Colonial Secretary, 3 June 1851, Colonial Secretary’s Office, 

Letters received, Docket No 1662 o f 1851, GRG 24/6/1851/1662.
48 Colonial Secretary to Commissioner o f Lands, 17 June 1851, Colonial Secretary’s Office, Letter Book: 

Letters sent, No 1331, GRG 24/4/S 1851.
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It might be expedient how ever to insert a covenant binding the lessees to conform  to 
any regulations w hich ma^ at any time be made by the Governor for the purpose o f  
protecting the aborigines.49 50

Turning to the difficulties that Hale anticipated would occur in reconciling 
certain customs of the Aborigines with the interests of settlers, Bonney proposed 
that such reservations should be inserted in leases as “give the Government 
complete control in the matter”. “I am of the opinion”, he concluded:

that the know ledge that the Government is in possession  o f  this pow er and that the 
m ns are liable to be resum ed for the use o f  the natives, w ill be sufficient to ensure 
the forbearance o f  the white people, and to render them  rather desirous o f  
conciliating the natives in order that no necessity may arise for the exercise o f  these 
powers.

Bonney proceeded to draft a reservation clause expressed in the broadest 
possible language:

RESERVING NEVERTHELESS AND e x c e p t i n g  out o f  the said dem ise, to Her M ajesty, 
her heirs and successors, for and on account o f  the present aboriginal inhabitants o f  
the province and their descendants, during the continuance o f  the dem ise, full and 
free right o f  ingress, egress and regress into, upon and over the said w aste lands o f  
the Crown hereby dem ised, and every part thereof, and in and to the springs and 
surface water, thereon.

Also excepted from the demise and reserved to the Crown were:
all such part or parts o f  the waste lands o f  the Crown hereby dem ised as it m ay be 
necessary for the public service to resume the possession  of, either for the purpose 
o f  sale, or for the making o f  reserves for the aboriginal inhabitants o f  the said 
province.

The lessee covenanted that:
the said aboriginal inhabitants and their descendants shall and m ay at all times 
during this dem ise use, occupy, dw ell on and obtain food and water thereon and 
every part thereof unobstructed by [the lessee] and shall and m ay make and erect 
such wurlies and other dw ellings as they have heretofore been accustom ed to make 
and erect, and to take and use for food birds and animals ferae naturae in such  
manner as they w ould have been entitled to i f  this dem ise had not been made.

The lessee further covenanted to:
He and they shall and w ill at all times hereafter during this dem ise in every respect 
com ply with, do, perform, and carry into effect all and every the regulations w hich  
the Governor for the time being shall at any time hereafter, or from time to time, see 
fit to make, order, and promulgate for the governance o f  the aboriginal inhabitants 
o f  the province, in so far as such regulations m ay affect [the lessee] in respect o f  the 
reservation herein-before contained, and the rights o f  entry and other rights w hich it 
is the intention o f  these presents that such aboriginal inhabitants shall from time to 
time have, use, and exercise: Provided always that .. .  i f  [the lessee] shall break or 
infringe any o f  the covenants, reservations, exceptions, conditions, provisions, or 
agreements herein contained, and w hich by him  or them ought to be observed and 
performed, then and in such cases these presents, and the dem ise hereby made, and 
the term hereby granted, shall cease, determine, and be void.

49 Commissioner o f Crown Lands to Colonial Secretary, 24 June 1851, Colonial Secretary’s Office, Letters 
received, Docket No 1885 o f 1851, GRG 24/6/1851/1885.

50 Ibid.
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A copy of the form of lease was forwarded to Earl Grey,51 who indicated that 
it met with his approval.52 Leases were issued in this form from 1 July 1851.

C. Conclusion
The South Australian Order in Council had authorised the Governor to insert a 

condition in pastoral leases, “for the benefit o f the Aborigines”. The clause 
would take the form of a reservation, the purpose of which was to ensure that 
Aboriginal people could continue to exercise rights over and enjoy the use of 
lands held under lease, according to their customs. The eventual reservation 
provided for this, without introducing any limitations on the exercise of 
particular rights or practices, as suggested by Archdeacon Hale.

It would seem, from the context in which it was drafted, that the rights 
reserved to the Aborigines were intended to co-exist with the rights of lessees, 
rather than be subordinate to them. Indeed Young, and subsequently 
Commissioner Bonney, both rejected the idea that the lease should state how 
particular co-existing rights were to be reconciled, for example, by prohibiting 
the practice of burning the ‘country to catch game. Fully aware of the 
complexities of the situation and the problems which might arise ‘on the 
ground’, Bonney nevertheless opted for co-existence rather than the curtailment 
of existing Aboriginal rights.

IV. CONTROL OF THE DISPOSITION OF LAND  
IN COLONIAL AUSTRALIA

A. Constitutional Development in the Australian Colonies
Originally, the management of land in the Australian colonies was a matter 

exclusively within the control of the Imperial Parliament. An Act for the Better 
Government o f South Australia 1842 (Imp)53 repealed The South Australian 
Colonization Act 1834-38 (Imp)54 and provided for the establishment of a 
Legislative Council which could make laws for the peace, order and good 
government of the colony. The Council’s power to make laws with respect to 
waste lands in the colony was limited by the operation of The Sale o f Waste 
Lands Act 1842, which applied in South Australia.55

51 Lieutenant-Governor Sir HEF Young to Earl Grey, Despatch No 108, 11 August 1851, IUP Series o f  
British Parliamentary Papers, “Papers Relative to Crown Lands in the Australian Colonies”, vol 15 at 40- 
7.

52 Earl Grey to Lieutenant-Governor Young, Despatch No 10, 6 February 1852, State Records, GRG 
2/5/13.

53 5 & 6  V ic e  61.
54 4 & 5 Will c 95.
55 Sections 21 and 22 o f The Sale o f Waste Lands Act 1842 (Imp). See also, United Kingdom, Report from  

the Select Committee on South Australia: Together with Minutes o f Evidence, IUP Series o f British 
Parliamentary Papers, vol 2; Villiers and Elliot (Colonial Land and Emigration Office) to James Stephen 
(Colonial Office), 17 July 1841, CO 386/59.
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However, s 7 of The Australian Constitution Act 1850 (Imp)56 permitted the 
South Australian legislature to establish a partly appointed and partly elected 
Legislative Council. Section 14 confirmed that the Imperial Parliament retained 
control over the disposition of land in the Australian colonies by providing that 
the Governor of a colony with the advice and consent of the colony’s Legislative 
Council could make laws for the peace, welfare and good government of the 
colony as long as they did not interfere with the sale or appropriation of Crown 
lands. Section 3257 conferred on the Governor and Legislative Council o f a 
colony the power to pass laws altering the constitution of the Legislative Council 
and investing any newly established legislative body with the same powers and 
functions as those presently possessed by the Legislative Council.

B. South Australia
As the South Australian Legislative Council was willing to accept the 

limitations implicit in s 32 of The Australian Constitution Act 1850 (Imp) an 
Imperial enabling Act was not needed to give effect to The Constitution Act 1856 
(SA), which was reserved for the signification of Her Majesty’s Pleasure on 4 
January 1856. Section 1 provided that the Parliament of South Australia, 
comprising a Legislative Council and a House of Assembly, “shall have and 
exercise all the powers and functions of the existing Legislative Council”. In 
contrast with New South Wales, the Act did not purport to confer on Parliament 
any power to legislate with respect to the management of Crown lands in the 
colony.

However, s 1 of The Australian Waste Lands Act 1855 (Imp) repealed the 
1842 and 1846 Imperial Acts relating to the sale of waste lands from the date of 
the proclamation in South Australia of Her Majesty’s assent to The Constitution 
Act 1856 (SA). Section 5 of the 1855 Act conferred on Parliament the power to 
make laws regulating the sale and disposal of Crown lands in the colony. 
Section 6 confirmed that regulations with respect to the sale or other disposal of 
Crown lands made under the authority of the 1842 or 1846 Acts remained in 
force until the local legislature provided otherwise.

It was not until November 1857 that the South Australian Parliament 
exercised its newly acquired power to legislate with respect to Crown lands in 
the colony. The preamble to The Waste Lands Act 1857 (SA) cited The 
Australian Waste Lands Act 1855 (Imp) as the source of Parliament’s power to 
enact legislation “regulating the sale and other disposal of the Waste Lands of

56 13 & 14 V ice  59.
57 In New South Wales s 32 was regarded as an opportunity to achieve legislative and executive 

independence from the United Kingdom. However, to secure control over the management o f Crown 
lands the relevant constitutional provisions had to be incorporated in an Act o f the Imperial Parliament. 
The New South Wales Constitution Act 1855 (Imp) (18 & 19 Vic c 54) and The Australian Waste Lands 
Act 1855 (Imp) (18 & 19 Vic c 56) transferred control over the management o f Crown lands to the local 
legislature.
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the Crown”58 in the Province. Section 1 provided that all waste lands of the 
Crown were to be disposed of “in the manner and according to the regulations 
herein provided, and not otherwise”, which was by way of sale. However, s 12 
stated that in order to encourage the development of the pastoral resources of the 
colony, the discoverer or first occupier of waste lands should be permitted to 
occupy those lands for a limited period for pastoral purposes. The Governor 
could, without first offering the land for sale at public auction, “demise, for any 
period not exceeding fourteen years for pastoral purposes, to the discoverer or 
first occupier of the same” and insert in the demise such conditions and clauses 
of forfeiture and resumption as prescribed in the relevant regulations. In 
December 1857 the Governor in Council made regulations under The Waste 
Lands Act. Regulation 8 provided that leases would be granted subject to such 
conditions “as the Government shall think necessary to insert therein for the 
protection of the Aborigines”.

V. PASTORAL LEASES IN THE NORTHERN TERRITORY

The years 1863-1931 span two distinct periods in the constitutional history of 
the Northern Territory. From 6 July 1863 to 31 December 1910 the Territory 
formed part of and was administered by South Australia, and was therefore 
subject to its laws. On 1 January 1911 the Commonwealth assumed 
responsibility for the Territory and from that time, subject to s 7 of The Northern 
Territory Acceptance Act 1910 (Cth) and s 5 of the Northern Territory 
(Administration) Act 1910 (Cth), the law applicable to the Territory was found in 
relevant Commonwealth Acts and Ordinances.

This Part deals with the period 1863 to 1911. South Australian legislation 
relating to pastoral leases in the Territory is examined by tracing the history of 
two leases in particular, Pastoral Lease Nos 1 and 2, first granted in 1876 and 
expiring on 30 September 1912. Both leases contained a reservation in favour of 
Aboriginal people and, as noted in the Introduction, the legal effect of the 
reservation, as well as the validity of the leases themselves, was considered in 
the Alice Springs Arremte Native Title Claim.59

A. Background
Between 1825 and 1863 the land which presently comprises the Northern 

Territory was part of New South Wales. On 6 July 1863 the area was annexed to

58 The term “Waste Lands o f the Crown” was defined in s 17 to comprise any lands in South Australia 
“which now are, or shall hereafter be vested in Her Majesty, Her heirs, and successors, and which have 
not already been granted or lawfully contracted to be granted to any person or persons in fee simple, or 
for an estate o f freehold, or for a term of years, and which have not been dedicated and set apart for 
public use”.

59 Note 7 supra.
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the Province of South Australia.60 The Northern Territory Justice Act 1884 (SA) 
sought “to assimilate, as far as possible, the law of the Northern Territory to the 
law of the rest of South Australia”.61 With the exception of the statutes listed in 
the schedule, from 22 September 1863 the law of South Australia was deemed to 
be the law of the Northern Territory. The schedule included The Waste Lands 
Act 1857 (SA) and subsequent amending Acts.62 Section 3 provided that all 
future South Australian statutes would be applicable to the Northern Territory 
unless the Territory was expressly excepted from their operation.

B. The Northern Territory Act 1863 (SA)
Within months of its annexation to the Province, the South Australian 

Parliament passed legislation dealing with the newly acquired territory. The 
preamble to The Northern Territory Act 1863 (SA) stated that land in the 
Northern Territory was to be disposed of in the manner provided for in the Act, 
and any existing South Australian land laws which purported to affect the 
annexed land were amended to the extent required. It was intended that the 
source of law in relation to the disposition of land in the Northern Territory 
would be The Northern Territory Act, incorporating the unamended provisions 
of the 1857 and 1858 South Australian Land Acts.63

The Northern Territory Act did not include any substantive provisions with 
respect to the granting of pastoral leases and therefore s 12 of The Waste Lands 
Act 1857 must be taken to have been incorporated into the Act, subject to s 11 
which authorised the Governor in Council to “make, vary, and alter, such rules 
as may be necessary for regulating the terms, period or mode of leasing, or 
occupation, or disposal by sale of the said waste lands of the Crown”. 
Regulations in relation to pastoral leases were made under the Act in 1863, 1866 
and 1871. Regulation 8 provided that “Leases will be granted subject ... to such 
conditions as the Government shall think necessary to insert therein for the 
protection of the aborigines”.64

C. Administration
The South Australian government realised that settlement of the Territory 

could not proceed without some form of local administration. Section 12 of The 
Northern Territory Act provided for the appointment of a Government Resident 
and other officers required for the “order and good government” of the Territory.

60 Supplementary Commission under the Great Seal for Altering the Boundary of the Colony o f South 
Australia in Duke o f Newcastle to Governor of South Australia, Sir Dominick Daly, 16 July 1863, South 
Australia, Parliamentary Paper, No 113 o f 1863. See also, South Australia, Parliamentary Paper, No 127 
o f 1863.

61 Preamble to The Northern Territory Justice Act 1884 (SA).
62 See also, Sources o f Law Act 1985 (NT).
63 The Northern Territory Act 1863 (SA), s 15.
64 Initially leases could be granted for any period not exceeding 14 years; however, the maximum term was 

extended to 25 years by s 7 o f The Waste Lands Amendment Act 1865-66 (SA). At the expiration of the 
term the land and all improvements reverted absolutely to the Crown. This amendment was incorporated 
into The Northern Territory Act.
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In April 1864 a party comprising the newly appointed government resident 
Colonel BT Finniss and other officials of the first Northern Territory 
administration, departed from Adelaide. The instructions65 66 issued to Finniss 
described in detail the steps to be taken to establish a port and settlement on or 
adjacent to the north coast. Copies of The Northern Territory A ct 1863 and land 
regulations, which, he was cautioned, “must be carefully obeyed”, were 
enclosed. Even at this early stage the government resident was authorised to 
accept applications for pastoral leases and perhaps somewhat optimistically, it 
was suggested that to assist in determining applications a survey party should be 
sent into the interior to “make sketches of the principal features of the country”.

A Protector of Aborigines was appointed and accompanied the official party. 
This was consistent with the history of settlement in South Australia, the 
contemporary recommendations of the Select Committee on “The Aborigines”67 
and more generally, with the importance placed upon the subject by the South 
Australian Government. The Protector was to foster good relations between 
settlers and local Aborigines. In particular, he was to try to make them 
understand that they were British subjects and both amenable to and protected by 
the law. His instructions noted that he would be able to assist the government 
surveyors in identifying the best locations for reserves “for the use of the 
aborigines so as to secure them free access to water and an ample supply of 
wood for canoes and implements of the chase” and so as “not to interfere with 
their favorite hunting grounds, or places of resort”. These instructions remained 
largely unchanged throughout the period from the settlement of the Territory in 
1864 to the grant of the first pastoral leases in 1876.68

D. The First Northern Territory Pastoral Leases
Although the first applications to lease land in the Territory for pastoral 

purposes were made in 186469 no leases were granted until June 1876, when 
Pastoral Lease Nos 1 and 2 were issued to EM Bagot,70 over 275 and 300 square

65 Governor Daly to Duke o f Newcastle (Enclosures), Despatch No 20, 25 April 1864, CO 13/114.
66 South Australian Colonization Commission to Lord Glenelg, 1 January 1836, CO 13/4; Sir George Grey 

to Robert Torrens, 11 January 1836, CO 13/4; Robert Torrens, South Australian Commission to Sir 
George Grey, 16 January 1836, CO 13/4; Sir George Grey to Colonel Torrens, South Australian 
Commission, 21 January 1836, CO 13/5; First Annual Report o f the Colonization Commissioners o f  
South Australia, ordered by the House o f Commons to be printed, 28 July 1836, CO 13/4; Report from 
the Select Committee on the Disposal o f Lands in the British Colonies: together with Minutes o f  
Evidence and Appendix, ordered by the House o f Commons to be printed, 1 August 1836, CO 13/4; 
Official Instructions to William Wyatt Esq Ad Interim Protector of Aborigines, South Australian Gazette 
and Colonial Register, 12 August 1837, vol I, No 5; Second Annual Report o f the Colonisation 
Commissioners for South Australia, 22 December 1837, CO 13/8.

67 South Australia, Report o f the Select Committee o f the Legislative Council upon “The Aborigines”: 
together with Minutes o f Evidence and Appendix, South Australian Parliamentary Paper, No 165 of 
1860.

68 Instructions to the Government Resident o f the Northern Territory, South Australian Government 
Gazette, No 22, 12 May 1870 at 542-7; Instructions to the Government Resident o f the Northern 
Territory, South Australian Parliamentary Papers, vol III, No 123 at 1-4.

69 Pastoral Applications in the Northern Territory, State Records, GRS 1/132/72, Docket 132/72.
70 D Carment, R Maynard, A Powell (eds), Northern Territory Dictionary of Biography, NTU Press (1990) 

pp 8-9.
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m iles  re sp ective ly  o f  land in the v ic in ity  o f  A lice  Springs. B agot had applied  for 
6 00  square m iles  on 13 February 1872*' under The Northern Territory Act 1863  
and the 1871 W aste Land R egulation s. Run N o  50, w h ich  incorporated B a g o t’s 
tw o  b locks, w as declared  stocked  on  31 M ay 1875.

(i) The Northern Territory Land Act 1872 (S A )
T he A ct com m en ced  on 30  N ovem b er 1872 and w as intended to “con so lid a te  

the law  as far as it related to d ealing  w ith  lands in the Northern Territory” .71 72 
A lth ou gh  it repealed  certain  section s o f  The Northern Territory Act and “all ru les  
and regulations m ade thereunder”, s 15, w h ich  provided  for the incorporation o f  
the unam ended p rov ision s o f  the 1857 and 1858 South A ustralian Waste Lands 
Acts into The Northern Territory Act, w as not repealed. S ection  4  saved  “all 
rights, c la im s, p en alties, and liab ilities already accrued or incurred, or in 
e x is te n c e” under The Northern Territory Act. S ection  5 provided  that after the 
com m en cem en t o f  the A ct n on e o f  the leg isla tion  m entioned  in the S econ d  
S ch ed ule had any force or e ffec t w hatever in the Northern T erritory.73 T he  
S ch ed ule included  the Waste Lands Act 1857 and subsequent am ending A c ts .74 
U nder s 6 w aste  lands in  the Northern Territory cou ld  on ly  be so ld , d em ised  or 
oth erw ise d isp osed  o f  “in the m anner and subject to the p rov ision s o f  this A ct, 
and not o th erw ise .”

N e w  p rov ision s d ealing  w ith  pastoral occupation  w ere contained  in Part V I o f  
the A ct. S ection  74  p rovided  that the G overnor cou ld  grant a lea se  “for grazing  
and other pastoral p u rposes” for any period  not ex ceed in g  25 years. S ection  93  
dealt w ith  unauthorised occup ation  o f  C row n lands and under s 107 the 
G overnor in C ou n cil cou ld  m ake regulations.

(ii) Regulations Made Under the Act
R egulation s w ere m ade and published  in the Gazette in January 1873 under 

s 107 o f  the Northern Territory Land Act.75 T hey w ere subsequ en tly  rescind ed  
and replaced  by n ew  regulations in  D ecem b er 1874 .76 R egulation  1 provided  
that an applicant for “country n ot p rev iou sly  applied  for” for pastoral purposes  
w as entitled , subject to  the approval o f  the C om m ission er and the regulations  
w ith  respect to  stock in g  the run, to a preferential right to a lea se  for any p eriod

71 Index to Pastoral and Mineral Applications and Leases, NT 1864-84, National Archives o f Australia, 
Northern Territory. In the subsequent footnote references the following abbreviations are used -  
NAAACT: National Archives o f Australia, ACT; NAANT: National Archives o f Australia, NT.

72 Second Reading Speech by the Commissioner o f Crown Lands, South Australia, House o f Assembly 
1872, Debates, 16 May 1872 to 28 November 1872, pp 952-2815. The Chief Secretary thought there 
would be considerable convenience in being able “to find the whole o f the laws upon the subject, 
comprised in one Act”: South Australia, Legislative Council 1872, Debates, 8 October 1872 to 27 
November 1872, pp 2179-770.

73 It seems the purpose o f s 5 was to make it clear that legislation which purported to apply to the colony as 
a whole did not apply in the Northern Territory. The 1872 Act was intended to “contain the entire law 
with respect to dealing with land in the Northern Territory”.

74 See Osborne v Commonwealth (1911) 12 CLR 321 as to the effect o f the repeal o f a prior Act, all or part 
o f which had been incorporated in a later Act.

75 South Australia, Government Gazette, 9 January 1873 at 36-8.
76 South Australia, Government Gazette, No 53, 31 December 1874 at 2515-17.
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not ex ceed in g  25 years o f  a b lo ck  o f  not m ore than 300  square m iles  in area. 
R egulation  2 p rovided  that a lea se  w as not to be granted until a run had b een  
stocked. U nder the 1874 regulations, runs w ere required to be declared  stocked  
w ith in  three years from  the first quarter date su cceed in g  the date o f  the  
application .

A lth ou gh  B agot had applied  for h is runs under The Northern Territory Act 
1863 he purported to declare them  stocked  on 31 M ay 1875 under the 1874  
regu la tion s.77 It w as unclear, h ow ever, w hether a lease  application  referred to in  
regulation  2 w as an ap plication  m ade under The Northern Territory Land Act 
1872 or includ ed  an application  m ade under the earlier 1863 A ct in relation  to  
w h ich  there ex isted  a preferential right, saved  b y  s 4  o f  the 1872 A ct.

R egulation  8 p rovided  (in  identical form  to that m ade under The Northern 
Territory Act) that lea ses  w ou ld  b e granted subject “to such  con d ition s as the  
G overnm ent shall th ink n ecessary  to insert therein for the p rotection  o f  the 
ab orig ines” . A s no lea ses  had b een  granted in the Territory it w as not yet know n  
w hat form  the reservation  m ight take.

(iii) Grant o f  the Leases
Im m ediately  b efore the com m en cem en t o f  the 1872 A ct, B agot w as, subject to  

com p lian ce w ith  the con d itions w ith  respect to stocking, “entitled  to a 
preferential right” to be granted a lease  under the Northern Territory Act 1863  
and regulations. B a g o t’s entitlem ent to a lease , w hether granted under the 1863  
or 1872 A cts, depended  on the continued  ex isten ce  o f  this ‘righ t’ to preferm ent. 
A t the com m en cem en t o f  the 1872 A ct there had b een  no breach o f  the stock in g  
con d itions. A s  all regulations under the Northern Territory Act w ere repealed  b y  
the 1872 A ct it m ay therefore be p o ssib le  to rely  on the 1873 regulations and  
argue that they w ere the regulation s applicab le to B a g o t’s ap plication  and that 
therefore he w as entitled  to an ex ten sion  o f  tim e regarding stock in g  
requirem ents. H ow ever, there are a num ber o f  problem s in seek in g  to rely  on  
th ese regulations. First, there is  n o  ev id en ce that the C om m ission er perm itted  
the ex ten sion  o f  tim e referred to in regulation  2. S econ d ly , the ap plication  
referred to in  regulation  2 appears to be an application  m ade under the 1872 A ct  
as provided  for in regulation  1. Thirdly, even  assum ing that th ese  argum ents  
cou ld  be rebutted, a s ix  m onth ex ten sion  o f  tim e to stock  the run w ou ld  have  
lapsed , at the latest, on  31 Septem ber 1873. A s B agot had fa iled  to stock  h is run, 
either b y  31 M arch 1873 or 31 Septem ber 1873, it is su ggested  that h is  
ap plication  and w ith  it h is  preferential right to a lea se  lapsed  b efore the  
com m en cem en t o f  the 1874 regulations under w h ich  he purported to declare h is  
run stocked.

W ithout m aking a n ew  application  under the 1874 regulations, B agot, w ith  the 
apparent acq u iescen ce  o f  the Northern Territory adm inistration, sim p ly  treated  
his earlier applications as h avin g  b een  m ade under the 1874  regulations. 
H ow ever, the referen ce to an application  in regulation  2 appears to be a 
reference to an ap plication  m ade under the 1874 regulations. T here are n o

77 Declaration o f Stocking for Run No 50 by EM Bagot, State Records, GRS 1/237/1875 Docket 237/1875.
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transitional p rov ision s w h ich  w ou ld  a llo w  the regulations to apply  to  
application s m ade under earlier leg isla tion , let alone applications w h ich  had  
lapsed. Furtherm ore, runs had to b e declared stocked  w ith in  three years after the 
first quarter date fo llo w in g  the relevant application . It w ill be reca lled  that 
B a g o t’s application s w ere m ade on 13 February 1872 and therefore even  that 
period  w ou ld  have exp ired  on  31 M arch 1875, tw o m onths b efore the declaration  
o f  31 M ay 1875. It is  im p ossib le  to im pute any later date for the application  
from  the A ct, the regulations or the circum stances o f  the case u n less the date o f  
the regulations is to b e treated as the relevant date o f  the application . O n any  
v iew , th is w ou ld  b e an im probable construction.

H aving  declared  h is runs stocked  on 31 M ay 1875, the adm inistration  
purported to grant B agot the first pastoral lea ses  o f  land in the N orthern  
Territory. O nly  the coversh eet o f  Pastoral L ease N o  1 is extant.78 H ow ever, 
Pastoral L ease N o  2 w as granted on  14 June 1876  for a term o f  25 years  
com m en cin g  from  1 A pril 1872.

(iv) Validity o f the Leases
T he ob ligation  to  stock  and declare a run to b e stocked  w as m andatory and a 

pastoral lea se  cou ld  not b e granted until the con d ition  had b een  com p lied  w ith . 
A s d iscu ssed  ab ove, on  any sen sib le  construction  o f  the regulations, B agot fa iled  
to stock  h is runs as required and therefore w as not entitled  to a lease . S in ce  
there w as no statutory p ow er to grant a lease  u n less the statutory pre-con dition s  
w ere sa tisfied , the first pastoral lea ses  in the Northern Territory w ere invalid .

Sup p osin g  that the declaration o f  stocking under the 1874 regulation s had  
been  valid , it is  doubtful w hether the adm inistration w as em pow ered  to grant 
lea ses  under the 1863 A c t.79 A fter the com m en cem en t o f  the 1872 A ct an 
ap plican t’s right to b e granted a lease  under the p rov ision s o f  the Northern 
Territory Act 1863 w as contin gen t on the applicant p o ssess in g  a preferential 
right to a lea se  accrued  under that A ct and its accom panying regulations. 
A lth ou gh  B agot had such  a right at the com m en cem en t o f  the 1872 A ct, it 
lapsed, at the latest, on 31 Septem ber 1873 b y  reason  o f  h is failure to declare h is  
run stocked  by that date. T his w as fu lly  15 m onths b efore the gazettal o f  the 
1874 regulation s under w h ich  he declared  the run stocked  in M ay 1875.

E ven  i f  B a g o t’s run cou ld  have been  declared  stocked  under the 1874  
regulations the lea ses  should  have been  granted, i f  at all, under the 1872 A ct. 
T he G overnor had n o  p ow er to  grant a lea se  o f  land in the Northern Territory  
under the South A ustralian W aste Lands A ct or, after the com m en cem en t o f  the 
1872 A ct, the Northern Territory Act 1863, u n less an applicant had a preferential 
right to  a lea se  accruing under the earlier A ct and continuing to ex ist under the 
1872 A ct. B agot had no such  right after 31 Septem ber 1873 (and probably

78 See Registers o f Northern Territory Pastoral Leases, NTAS: F670, Box 1 shows details o f  the date of 
grant, commencement and term o f Pastoral Lease No 1. It is assumed that Pastoral Lease No 1 issued in 
the same form as the extant Pastoral Lease No 2.

79 Pastoral Lease No 2 was expressed to be granted under the Waste Lands Act 1857 and the Waste Lands 
Amendment Act 1865-66. It may be accepted that it was intended to grant the lease (and also Pastoral 
Lease No 1) under The Northern Territory Land Act 1863.
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earlier). Prior to that date he w as not entitled  to a preferential right b ecau se he  
had not com p lied  w ith  the statutory p re-conditions for the grant o f  a lease .

N or can the lea ses  be treated as though they w ere granted under the 1872 A ct. 
T he grant o f  a statutory lease  operates as a contract b etw een  the C row n and the  
le s s e e 80 and the term s and con d ition s o f  the contract are d efin ed  in  the A ct and  
regulations under w h ich  the relevant lease  is granted. A ccord in g ly , the 
d escrip tion  in the lease  instrum ent o f  the leg isla tion  under w h ich  the grant is 
m ade and the regulations w h ich  apply  to it m ust be regarded as a m atter g o in g  to  
the va lid ity  o f  the grant and w h ich  cannot be cured b y  sim p ly  d ealing  w ith  the 
lea se  as i f  it had b een  granted under the appropriate A ct and regulations. T o  
illustrate the d ifficu lties , L ease N o s  1 and 2 provided  for a yearly  ‘peppercorn ’ 
rental during the first seven  years. T his is both  stated in the lease  and im p osed  
b y the 1871 regulations. H ow ever, the regulations m ade under the 1872 A ct  
im p osed  a yearly  rental during the first seven  years o f  6d per square m ile. B ut 
the lea ses  do n ot contem plate an alteration in the reserved  rent, nor do the  
relevant A cts  or regulations provide for the rent o f  ex istin g  leases  to be altered in  
the m anner required. U nder the 1872 A ct the G overnor had no p ow er to grant a 
lea se  other than at the prescribed  yearly  rental. A ccord in g  to com m on  law  
princip les, then, the leases  cannot be taken to have b een  granted under and  
subject to the term s and con d itions o f  the 1872 A ct and regulations.

Pastoral L ease N o s  1 and 2 w ere in va lid ly  granted as B agot had fa iled  to stock  
h is runs as required b y  the 1874 regulations. E ven  assum ing that h e w as entitled  
to b e granted lea ses  th ey  should  have been  granted under the 1872 A ct and not 
the earlier South A ustralian W aste Lands A cts or The Northern Territory Act 
1863.

E. The Northern Territory Reserv tion
T he form  o f  South A ustralian pastoral lea ses  changed  in 1854 and w ith  it the  

drafting o f  the reservation .81 T he content, how ever, rem ained unchanged. A s  
required b y  regulations under the Northern Territory Act and a lso  the Northern 
Territory Land Act, Pastoral L ease N o s  1 and 2 provided  for the “p rotection  o f  
the ab orig ines” in the fo llo w in g  terms:

RESERVING NEVERTHELESS AND EXCEPTING out of the demise to Her Majesty Her 
Heirs and Successors for and on account of the present Aboriginal Inhabitants of the 
Province and their descendants during the continuance of this demise full and free 
rights of ingress egress and regress into and upon and over the said Waste Lands of 
the Crown hereby demised and every part thereof and in and to the springs and 
surface water thereon and to make and erect such wurlies and other dwellings as the 
said Aboriginal Natives have been heretofore accustomed to make and erect and to 
take and use for food birds and animals ferae naturae in such manner as they would 
have been entitled to do if this demise had not been made

T he lea ses  w ere granted:

80 O ’Keefe v Williams (1910) 11 CLR 171. See also Cudgen Rutile [No 2] Pty Ltd v Chalk [1975] AC 
520.

81 Memorandum, Re altered form o f Lease for the Waste Lands o f the Crown, Colonial Secretary’s Office, 
Docket No 577 o f 1854.
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SUBJECT also to any regulations which now are or hereafter may be in force 
regulating in any way the tenure or occupation of the Waste Lands of the Crown in 
the Province ... excepting and reserving to Her Majesty Her Heirs and Successors 
and [to the Governor] all such part or parts of the Waste Lands of the Crown hereby 
demised as it may be necessary or expedient for the Public Service to resume the 
possession of either for the purpose of sale or demise ... or for the making of a 
reserve for the Aboriginal Inhabitants of the said Province.

T he le s se e  covenan ted  to:
comply with do perform and carry into effect all and every the regulations which the 
Governor for the time being shall at any time hereafter or from time to time see fit 
to make order and promulgate either regulating the tenure or occupation of the 
Waste Lands of the Crown in the Province or for the governance of the Aboriginal 
Inhabitants of the Province in so far as such regulations may affect the lessee in 
respect of the reservation hereinbefore contained and the rights of entry and other 
rights which it is the intention that such Aboriginal Inhabitants shall from time to 
time have use and exercise...

PROVIDED ALWAYS ... if the lessee shall break or infringe any covenants 
reservations exceptions conditions provisions or agreements herein contained and 
which by such Lessee ought to be observed and performed or allowed then and in 
such case these presents and the demise hereby made and the term hereby granted 
shall at the option of [the Governor] cease determine and be void [save in the case 
of non-payment of rent].

D esp ite  the ch an ges the p rov ision s w ere substantially  the sam e as orig in a lly  
drafted b y  C om m ission er B o n n ey  in 1851. T he m ost sign ificant change w as the 
om ission  o f  the covenan t b y  the le ssee , that A b orig ines cou ld  “u se, occu p y , 
d w ell on and obtain  food  and w ater” from  the leased  land unobstructed b y  the 
le ssee . T he covenan t added that the le ssee  w ou ld  not interfere w ith  the exerc ise  
o f  th ose rights. H ow ever, as the G overnor cou ld  determ ine a lease  for the breach  
or infringem ent o f  any covenan t or reservation, the om ission  o f  this particular  
covenan t u ltim ately  had no e ffec t on the protection  w h ich  the lease  afforded  
A b orig in es in  the ex erc ise  o f  their reserved  rights. S in ce the rights referred to in  
the covenan t w ere in  substance th ose reserved  from  the lease  to the A b orig in es, 
the sam e conduct that w ou ld  have resulted  in a breach o f  the covenan t w ou ld  
a lso  infringe the reservation  o f  A boriginal rights.

F. Subsequent History of Pastoral Lease Nos 1 and 2
T he Northern Territory Land Act 1872 w as repealed  in 1882 b y  The Northern 

Territory Crown Lands Consolidation Act 1882 (S A ),82 w h ich  in turn w as  
repealed  b y  The Northern Territory Crown Lands Act 1890 (S A ).

(i) The Northern Territory Crown Lands Act 1890 (S A )
T he A ct ex ten ded  the m axim um  term  o f  n ew  pastoral lea ses  from  25 to 42  

years. S ection  66  p rovided  that excep t in  the case o f  resum ption , at the 
expiration  or sooner determ ination o f  a pastoral lease , the land and all 
im provem ents vested  ab so lu te ly  in the Crown. U nder s 76 , the h older o f  an

82 Section 4 o f the Act repealed ss 1-9 o f The Northern Territory Act 1863 together with other statutes set 
out in the First Schedule. Section 5 re-enacted s 5 o f The Northern Territory Land Act 1872.
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ex istin g  lease  under any A ct repealed  by the 1890 A c t83 cou ld , w ith  the con sen t 
o f  the M inister, at any tim e w ith in  12 m onths from  the p assin g  o f  the A ct, obtain  
a n ew  lease  for an additional term  o f  14 years added to the term  o f  the o ld  lease . 
N e w  regulations w ere p roclaim ed  on  2 4  February 1891. A gain , regulation  39  
provided  that every  lea se  w as to b e subject to “such con d itions as the G overnor  
in C ou n cil shall th ink n ecessary  to insert for the protection  o f  the ab orig in es” .

A s Pastoral L ease N o s  1 and 2 w ere due to expire on 30 A pril 1897 the le ssee , 
T he W illo w ie  Land and Pastoral A sso c ia tio n  L im ited ,84 sought to take advantage  
o f  s 76 . N otw ithstand ing  its failure to apply for n ew  leases in the prescribed  
form , w ith in  the tim e period  sp ecified  in the A ct, n ew  Pastoral L ease N o s  1 and  
2 w ere granted to the A sso c ia tio n  on  8 N ovem b er 1898. T he term o f  both  lea ses  
com m en ced  on 1 A pril 1893 and expired  on  31 M arch 1911. T he lea ses  w ere  
entered in the R egister o f  C row n L eases as required b y  s 93 o f  the Real Property 
Act 1886 (S A ).85

T he w ording o f  the reservation  had changed on ce again:
EXCEPTING out of this lease to Aboriginal Inhabitants of the Province and their 
descendants during the continuance of this lease full and free rights of ingress egress 
and regress into upon and over the said lands and every part thereof and in and to 
the springs and natural surface water thereon and to make and erect such wurlies 
and other dwellings as the said Aboriginal Natives have been heretofore accustomed 
to make and erect and to take and use for food birds and animals ferae naturae in 
such manner as they would have been entitled to do if this demise had not been 
made

T he covenan t b y  the le sse e  to com p ly  w ith  regulations “in respect o f  the 
reservation” and “the rights o f  entry and other rights w h ich  it is the in tention  that 
such  A boriginal Inhabitants shall from  tim e to tim e have u se and ex e rc ise” had  
b een  om itted. D esp ite  the chan ges the content o f  the reservation  rem ained  
substantia lly  the sam e.

83 Pastoral Lease Nos 1 and 2 were not “held under” the 1882 Act. Section 4 o f that Act saved “all rights, 
claims, penalties, and liabilities already accrued or incurred, or in existence” under the 1872 Act, which 
it repealed. Section 4 o f the 1872 Act saved all rights and liabilities under the repealed provisions o f the 
1863 Act. Assuming that the leases were otherwise valid the saving o f rights and liabilities does not 
appear to be intended to convert a lease granted under an earlier Act into a lease “held under” the 1882 
Act. Indeed the intended effect o f savings clause would seem to be to save any accrued or existing rights 
and liabilities on the terms of the repealed Acts rather than treating them as having accrued under the 
later Act. If s 76 o f the 1890 Act was intended to apply to any existing pastoral lease the following 
words might have been used -  “Any holder o f an existing lease o f country may with the consent o f the 
Minister . . .”. C f the wording in reg 44. The provisions o f the 1882 Act and 1883 Regulations operated 
prospectively and did not purport to apply to leases granted under the 1872 or earlier Acts.

84 Bagot assigned the leases to Andrew Tennant, John Love and Robert Love in 1877. After several 
intervening transfers the leases were finally transferred to The Willowie Land and Pastoral Association 
Limited in July 1891.

85 Section 93 ensured that registered proprietors secured an indefeasible title, but registration and the 
application of the doctrine o f indefeasibility did not operate to render an invalid grant valid. Therefore, 
leases invalidly granted for failure to comply with a statutory pre-condition, as in this case, will not be 
“valid” for the purposes o f s 23B(2) o f the Native Title Act: see also Mabo v Queensland [No 2] (1992) 
175 CLR 1 at 59 and 63, per Brennan J. The Real Property Act 1861 did not make provision for the 
registration o f Crown leases, which explains why the original leases granted to Bagot in 1876 were not 
assigned a Volume and Folio number.
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(ii) The Northern Territory Land Act 1899 (S A )
T he 1899 A ct, the p rov ision s o f  w h ich  w ere incorporated and to be read as 

one w ith  the 1890 A ct, repealed  Part V  o f  that A ct, w h ich  had dealt w ith  pastoral 
lea ses , and introduced  a n ew , m ore com preh en sive regulatory regim e. M any  
p rov ision s w h ich  had form erly appeared in the regulations w ere n o w  in clud ed  in  
the A ct itse lf.

S ection  7 provided  that the G overnor “shall not hereafter grant any such  
[pastoral] lea se  excep t in the m anner provided  b y  this A c t” . T he term  o f  n ew  
pastoral lea ses  w as not to ex ceed  42  years, every  lease  w as to contain  the 
covenan ts, excep tion s, reservations and p rovisions set out in  S ch ed ule A  o f  the  
A ct and lea ses  w ere to be in a form  approved b y  the M in ister or as prescribed. 
S ch ed ule A , paragraph (q) provided  that:

Such lease shall also contain all such exceptions and reservations in favour of the ... 
aborigines of the colony ... necessary or proper for giving effect to any Act or 
regulation for the time being in force, or not inconsistent therewith, or as the 
Minister may require.

Prior to the enactm ent o f  s 7 o f  The Northern Territory Crown Lands 
Amendment Act 1896 there had b een  no general right for a le sse e  to surrender h is  
or her lease . T he 1899 A ct contained  a num ber o f  p rov ision s d ea lin g  w ith  
surrenders. S ection  62 provided  that a le sse e  under an ex istin g  lea se  cou ld , 
w ith in  three years from  the p assin g  o f  the A ct, w ith  the con sen t o f  the M in ister  
and in the m anner prescribed, surrender the lease  and obtain  a n ew  lease  for a 
term  not ex ceed in g  4 2  years. S ection  85 sim p ly  provided  that a le sse e  under any  
o f  the N orthern Territory Land A cts  cou ld  at any tim e during the currency o f  
their lea se , surrender it in  the m anner and form  prescribed b y  the regu la tion s.86 
S ection  86 p rovided  that w h en  a lease  w as surrendered under s 85, a n ew  lease  
cou ld  b e granted to any person  nom inated  b y  the le ssee  surrendering the lease . 
T he n ew  lease  w as to be for the unexpired  term  o f  the surrendered lease.

T his is w hat appears to have occurred w hen  T he W illo w ie  Land and Pastoral 
A sso c ia tio n  L im ited  surrendered Pastoral L ease N o s  1 and 2. In a letter to the 
Surveyor-G eneral the com pany nom inated  N A  R ichardson  as the p erson  to  
w h om  the lea ses  shou ld  be granted.87 T he n ew  lea ses w ere granted to  
R ichardson  on  27  M ay 1908, not for the “unexpired  period  o f  the term ” o f  the 
surrendered lea ses  as required b y  s 86, but for the original term  o f  18 years  
com m en cin g  on 1 A pril 1893, “In lieu  o f  Surrendered N T  Pastoral L ea se” N o s  1 
and 2 resp ectively . It is unclear w h y  the n ew  lea ses w ere in  the sam e form  as the  
1898 lea ses  and w h y  th ey  stated that the lease  had b een  applied  for b y  the 
applicant, and granted b y  the G overnor, under the term s o f  the Northern 
Territory Crown Lands Act 1890, Part V  o f  the 1890 A ct havin g  b een  repealed  
b y  the 1899 A ct, w h ich  required the G overnor to grant pastoral lea ses  o n ly  in  the 
m anner provided  b y  that A ct “or for the purpose o f  g iv in g  e ffec t to any right 
w h ich  m ay be ex istin g  at the p assin g  o f  th is A c t” . A t the tim e the n ew  lea ses

86 No surrender was to be o f any force or effect until accepted by the Governor.
87 Although it was pointed out that Richardson had sold the leases to Messrs W Hayes & Sons: 

Correspondence relating to the Transfer o f Lease Nos 1 and 2, State Records, GRS 1/355/1907, Docket 
355/1907.
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w ere granted to him , the le ssee , R ichardson, had not had a su bsistin g  right to a 
lease  as required b y  the A ct. On the contrary, he had acquired a n e w  right w h en  
the lea ses  w ere transferred to h im  in conjunction  w ith  their surrender b y  T he  
W illo w ie  Land and Pastoral A sso cia tio n  L im ited.

I f  the lea ses  granted in 1898 w ere invalid  for failure to com p ly  w ith  the 
relevant statutory pre-con dition s, the 1908 lea ses  m ust a lso  have b een  invalid , 
the grant o f  a n ew  lease  under s 86  o f  the 1899 A ct b ein g  dependent upon the 
surrender o f  an ex istin g  lease  under s 85. H ow ever, there w as n o  va lid  lea se  to  
surrender. R egistration  o f  the lea ses  under the Real Property Act had the lim ited  
effec t described  a b o v e .88

Form al con sen t w as later g iv en  for the transfer o f  Pastoral L ease N o s  1 and 2 
to the H ayes on 1 July 1908 and the transfer w as registered on 3 July 1908. T he  
lea ses  w ere subject to  the sam e reservation  for the protection  o f  the A b orig in es  
as the 1898 leases.

W ith  both  lea ses  due to expire on  31 M arch 1911, the H ayes applied  for a 
“perm it to  occu p y  land contained  in Pastoral L eases N o s  1 and 2 until re­
a llo tted ”.89 On 6 July 1911 the E xecu tive  C ou n cil90 approved the ex ten sion  o f  
the term  o f  Pastoral L ease N o s  1 and 2 to 30  Septem ber 1912 ,91 to  secure  
sim u ltaneous exp iry  w ith  con tigu ous L eases 16 and 17.92 T he lea ses  exp ired  on  
30 Septem ber 1912  and w ere determ ined  on 6 January 1913 .93

A fter the determ ination o f  the leases  in  1913, the H ayes continued  in  
occup ation  o f  the land until granted n ew  leases in 1921 under the Crown Lands 
Ordinance 1912-18 . In A pril 1919  the M in ister approved the re-leasin g  o f  the 
land form erly com prised  in Pastoral L ease N o s  1 and 2 .94 A lth ou gh  the H ayes  
applied  for, and w ere a llotted , the land concerned  in D ecem b er 1919 , the n ew  
lea ses  w ere n ot granted until 7 February 1921. Pastoral L ease N o s  2 3 8 6  and  
2 3 8 7 , w h ich  com m en ced  from  1 January 1920, did not contain  a reservation  
clause. N or  w as there a reservation  in the leases w h en  they w ere re-granted to  
the H ayes in 1923.

88 See note 85 supra.
89 Dalgety and Company Limited to the Surveyor-General, 18 February 1911, NAAACT:CRS A3 NT 

1921/2633.
90 W Hayes & Sons, Blocks 1, 2, 16 and 17, Alice Springs, Minute Paper for Executive Council, 

NAANT:CRS A3/1, 6 July 1911.
91 Acting Secretary External Affairs to Messrs Dalgety and Company, 10 July 1911, NAAACT:CRS A3 NT 

1921/2633.
92 Memorandum, JD Bancroft, Department o f External Affairs, 3 September 1912, NAAACT.CRS A3 NT 

1921/2633. The extension was granted under s 81 o f the 1899 Act.
93 Notice No 3108, Register Book, Vol 27 Folio 10; Vol 27 Folio 11; see also, Memorandum, JD Bancroft, 

Lands Officer, 19 December 1912, NAAACT CRS A3 NT 1921/2633.
94 Lettergram, Atlee Hunt to Government Secretary, Darwin, 17 April 1919, NAAACT:CRS A3 NT 

1921/2633.
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VI. C O M M O N W E A L T H  A D M IN IST R A T IO N  O F TH E  
N O R T H E R N  T ER R ITO R Y

In 1907 the South  A ustralian Parliam ent enacted  The Northern Territory 
Surrender Act w h ich  cam e into force on 1 January 1911 .95 In 1910 the 
C om m onw ealth  Parliam ent enacted  The Northern Territory Acceptance Act 
w h ich  a lso  w as p roclaim ed  to com e into force on 1 January 1 911 .96 
A ccord in g ly , on 1 January 1911 the N orthern Territory w as surrendered to and 
accepted  b y  the C om m onw ealth  o f  A ustralia .97

S ection  7 o f  The Northern Territory Surrender Act 1907 (S A ) stated that the 
surrender to the C om m onw ealth  was:

subject to all freehold, leasehold, or other estates or interests in or agreements, 
securities or rights in respect of land within the said Territory in existence at the 
time of the acceptance of such surrender by the Commonwealth.

The Northern Territory Acceptance Act 1910 (Cth) declared in s 6 that the  
Northern Territory w as “accepted  as a Territory under the authority o f  the  
C om m onw ealth , b y  the nam e o f  the Northern Territory o f  A ustralia” . S ection  7 
provided  that all law s in force in  the N orthern Territory at the tim e o f  the 
acceptance w ou ld  continue in force, but cou ld  be altered or repealed  b y  or under 
any law  o f  the C om m onw ealth . S ection  10 provided  that:

All estates and interests, held by any person from the State of South Australia within 
the Northern Territory at the time of acceptance shall continue to be held from the 
Commonwealth on the same terms and conditions as they were held from the State.

T he C om m onw ealth  a lso  enacted  the Northern Territory (Administration) Act 
1910 (Cth), an “A ct to provide for the P rovisional G overnm ent o f  the N orthern  
Territory”, w h ich , again, com m en ced  on  1 January 1911 .98 T he A c t contained  
several im portant p rovisions. U nder s 5 South A ustralian law s con tin ued  in  
force b y  s 7 o f  the Acceptance Act had e ffec t in the Territory, subject to  any  
C om m onw ealth  O rdinance, as i f  they w ere law s o f  the Territory. S ection  13 
provided  that O rdinances havin g  the force o f  law  in the N orthern Territory cou ld  
be m ade b y  the G overnor-G eneral and, subject to d isa llow an ce , w o u ld  take 
effec t from  the date o f  n otifica tion  in the Gazette or from  a later date to be  
sp ecified  in  the O rdinance. T here w ere n o  express lim itations, as to  subject-

95 Section 4 was to come into force on a day to be fixed by proclamation dated 21 December 1910.
96 Section 2 was to come into force on a date to be fixed by proclamation, as published in the 

Commonwealth Gazette on 24 December 1910.
97 Section 111 o f the Commonwealth Constitution provides that: “The Parliament o f a State may surrender 

any part o f the State to the Commonwealth; and upon such surrender, and the acceptance thereof by the 
Commonwealth, such part o f the State shall become subject to the exclusive jurisdiction o f  the 
Commonwealth”. See s 52(iii) o f the Constitution. See also Svikart v Stewart (1994) 181 CLR 548 at 
566, per Brennan J.

98 Under s 122 of the Constitution the Commonwealth Parliament can “may make laws for the government 
of any territory surrendered by any State to and accepted by the Commonwealth.”
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m atter or oth erw ise, on  the p ow ers o f  the C om m onw ealth  to m ake law s for the 
Northern T erritory."

VII. C R O W N  L A N D S O R D IN A N C E 1912 

A. Background
T w o C row n Lands O rdinances w ere m ade in 1912. T he Crown Lands 

Ordinance (N o  3 o f  1912) w as the C om m on w ealth ’s first attem pt to leg is la te  in  
the area o f  land p o lic y  for the Northern Territory and it w as regarded as on e o f  
the m ost im portant m easures introduced in the se ss io n .99 100 Im portantly, the 
O rdinance did not provide for a reservation  in favour o f  A borig inal p eo p le  to be  
included  in pastoral lea ses . T he O rdinance w as approved by the E xecu tive  
C ou n cil on  20  M arch 1912, gazetted  on 22  M arch 1912 and tabled in the H ou se  
o f  R epresen tatives and the Senate on  19 June 1 9 1 2 .101 H ow ever, on  1 A ugu st 
1912, Senator M illen  m oved  that the O rdinance b e d isa llo w e d 102 and on  the n ext 
day there w as a sim ilar m otion  in the H ou se o f  R ep resen tatives.103 T here w as  
concern  that the p roposed  law , b ein g  an O rdinance rather than a B ill, cou ld  not  
b e debated c lau se b y  c lau se, thereby inviting rejection  o f  the w h o le . T he Senate  
m otion  w as n eg a tiv ed 104 and early in Septem ber 1912 debate w as adjourned in  
the H ou se o f  R epresen tatives. There w as n o  m ention  in the d ebates o f  the 
ab sen ce o f  a c lau se reserv in g  A boriginal rights over lands held  under pastoral 
lease.

On 7 Septem ber 1912  the Secretary o f  the D epartm ent o f  External A ffa irs, 
A tlee  Hunt, inform ed the N orthern Territory A dm inistrator, John G ilruth, that 
the G overnm ent p roposed  w ithdraw ing the O rdinance. T he G overnm ent 
accep ted  that a m ajority o f  m em bers w ere op posed  to its m ain  p rincip les and that 
it w ou ld  b e n ecessary  to draft a n ew  O rdinance. In resp on se to a question  on  
n otice , the D epartm ent o f  E xternal A ffa irs stated that, “N o  leases  are b ein g  
granted at present. N o n e  w ill b e issu ed  until the n ew  Lands O rdinance b eco m es  
la w ” .105

O n 8 N ovem b er 1912 , the Northern Territory Crown Lands Ordinance 1912  
(N o  2 ) (C th )106 w as approved b y  the E xecu tive  C o u n cil.107 S ection  4  repealed

99 See generally, Kruger v Commonwealth (1997) 190 CLR 1 at 40-5, per Brennan CJ; at 49-50, 53-61, per 
Dawson J; at 78-97, per Toohey J; at 102-24, per Gaudron J and at 152-76, per Gummow J; McHugh J 
agreed with the reasoning o f Dawson J. Newcrest Mining (WA) v Commonwealth (1997) 190 CLR 513 
at 535-45, per Brennan CJ; at 547-59, per Dawson J; at 560-1, per Toohey J; at 564-9, per Gaudron J; at 
574-86, per McHugh J; at 591-5, 597-614, per Gummow J and at 640-62, per Kirby J.

100 Governor-General’s Speech -  Address in Reply (Minister of External Affairs), Australia, House o f  
Representatives 1912, Debates, vol HR lxiv, p 392.

101 See Northern Territory (Administration) Act 1910 (Cth), s 13(2)(c).
102 Australia, Senate 1912, Debates, vol HR lviii, p 1523.
103 Australia, House o f Representatives 1912, Debates, vol HR lxv, p 1645.
104 Note 102 supra, p 1894.
105 House o f Representatives, Notice Paper No 61, NAAACT:CRS A3/16 NT 1913/3924.
106 This subsequently became Crown Lands Ordinance 1912 (Cth) (No 8 o f 1912).
107 Executive Council Minute, NAAACT CRS A3/16 NT 1913/3924.
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O rdinance N o  3 o f  1912. O ne o f  the m ore im portant changes introduced b y  the 
n ew  O rdinance w as that pastoral lea ses w ere not to be granted in perpetuity. T he  
O rdinance, N o  8 o f  1912, w as published  in the C om m onw ealth  Gazette on  11 
N ovem b er 1912. It w as tabled in the Senate on 13 N ovem b er 1 9 1 2 108 and a 
further m otion  b y  Senator M illen  that it “b e d isagreed  w ith ” w as n egatived  on 4  
D ecem b er 1 9 1 2 .109 R ep ly in g  to Senator M ille n ’s ob jections, Senator M cG regor  
assured th ose present:

that the Government regard this Ordinance merely as a tentative measure for the 
purpose of speedily doing something for the settlement of the Northern Territory 
and that, as soon as it is possible, the Government will bring down a comprehensive 
Land Bill for the Northern Territory.11

On 20 D ecem b er 1912 a m otion  in the H ou se o f  R epresentatives to d isa llo w  the  
O rdinance w as n eg a tiv ed .111

B. Protection of Aboriginal Rights
In Mabo [No 2] B rennan J poin ted  out that:

the exercise of a power to extinguish native title must reveal a clear and plain 
intention to do so, whether the action be taken by the Legislature or by the 
Executive.

A Crown grant which vests in the grantee an interest in land which is inconsistent 
with the continued right to enjoy a native title in respect of the same land 
necessarily extinguishes the native title. The extinguishing o f native title does not 
depend on the actual intention o f the Governor in Council (who may not have 
adverted to the rights and interests o f the indigenous inhabitants or their 
desc^^iants), but on the effect which the grant has on the right to enjoy the native 
title.

D eane and G audron JJ stated the relevant p rincip les as fo llow s:
The ordinary mles of statutory interpretation require, however, that clear and 
unambiguous words be used before there will be imputed to the legislature an intent 
to expropriate or extinguish valuable rights relating to property without fair 
compensation. Thus, general waste lands (or Crown lands) legislation is not to be 
construed, in the absence of clear and unambiguous words, as intended to apply in a 
way which will extinguish or diminish rights under common law native title. If lands 
in relation to which such title exists are clearly included within the ambit of such 
legislation, the legislative provisions conferring executive powers will, in the 
absence of clear and unambiguous words, be construed so a^jiot to increase the 
capacity of the Crown to extinguish or diminish the native title.

In Wik, the H igh  Court applied  th ese p rincip les and h eld  that the grant o f  a 
pastoral lea se  under leg is la tion  w h ich  did not provide for a reservation  in favour  
o f  A boriginal p eop le  to b e included  in leases  did n ot n ecessar ily  ex tin gu ish  all 
incidents o f  n ative title in the land concerned.

108 Australia, Senate 1912, Debates, vol HR lxviii, p 5316.
109 Ibid, pp 5947, 6345.
110 Ibid, p 6336.
111 Australia, House o f Representatives 1912, Debates, vol HR lxvi, p 7679.
112 Note 85 supra at 64 and 68. Emphasis added.
113 Ibid at 111.
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In the A lic e  Springs A rrem te N ative  T itle  C laim , the Northern Territory  
sought to argue that the circum stances surrounding the drafting o f  the first 
Crown Lands Ordinance (N o  3 o f  1912) revealed  a clear and p lain  intention  to  
extin gu ish  n ative title rights and interests in land affected  b y  the grant o f  a 
pastoral lease . A nd  further, that the sam e clear and p lain  intention  w as present 
in the secon d  O rdinance o f  1912, sin ce it a lso  fa iled  to provide for a reservation  
in favour o f  A borig inal p eop le .

(i) The Drafting o f  the Ordinance
W hen the O rdinance w as b ein g  drafted, A tlee  H unt con su lted  A dm inistrator  

Gilruth and later, sent an undated m em orandum 114 to the M inister, w h ich  began:
The rough draft of the Lands Ordinance prepared by the [Attorney-General’s] 
Department has been considered by Professor Gilmth and myself who desire to 
submit the following suggestions.

W ith respect to draft clau se 17(i), the p roposed  reservation, H unt and G ilruth  
su ggested  that it be deleted:

It is thought that to leave the clause as it stands might impose hardship on the lessee 
and it would enable aborigines to do as they pleased, e.g. camp permanently round 
the water-hole and prevent access to it by the lessee’s stock. It appears advisable to 
leave all provisions relating to aborigines to be dealt with under the aborigines law, 
or the regulations thereunder. It is understood that Professor Spencer is now 
considering this aspect of the aborigines question.

O n 1 M arch 1912 A tlee  H unt sent a m em orandum  to the Secretary o f  the 
A ttorn ey-G en eral’s D epartm ent contain ing the M in ister’s am endm ents to the 
rough draft o f  the O rdinance,115 w h ich  included  an instruction to d elete  clau se  
17(i) and the com m en t that “p rovision  w ill be m ade in A b orig inals law  for 
d ealing w ith  m atter” .116 117 A  typed  draft w as su bsequently  produced  conta in ing  the  
M in ister’s am endm ents and on  p age 10 the fo llo w in g  paragraph w as struck out, 
“ [17] (i) A  covenan t n ot to interfere w ith  ab orig ines” .11

(ii) “Provision will be made in the Aboriginals law ”
A tlee  H u n t’s ad v ice, that it w ou ld  be “advisab le to leave all p rov ision s  

relating to ab origines to be dealt w ith  under the aborigines law , or the  
regulations thereunder”, w as g iven  on the understanding that “P rofessor S pencer  
is n o w  con sid erin g  th is asp ect o f  the aborigines q u estion ” . B a ld w in  Spencer, 
w h o at the tim e w as P rofessor o f  B io lo g y  at the U n iversity  o f  M elbourne, 
proposed  and w as appointed  leader o f  a prelim inary sc ien tific  exp ed ition  to the  
Northern Territory. O ther m em bers o f  the party w ere Dr W ooln ou gh , Dr B rein l,

114 Memorandum [unsigned and undated] from Department of External Affairs to the Minister, 
NAAACT:CRS A3/16 NT 1913/3924.

115 Atlee Hunt, Secretary External Affairs to the Secretary Attorney-General’s Department, 1 March 1912, 
NAAACT:CRS A3/16 NT 1913/3924.

116 The amendments are similar, but not identical to those in Hunt’s earlier memorandum to the Minister.
117 Northern Territory, No ... o f 1912 (the number had not been allocated at this stage in the drafting 

process). An Ordinance relating to Crown Lands, NAAACT:CRS A3/16 NT 1913/3924.
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and Dr JA  G ilruth.118 P rofessor Spencer, recogn ised  as an anthropologist, w as to  
study the A b o r ig in es .119 T he party travelled  to d ifferent parts o f  the north o f  the  
Territory from  June to A u gu st 1911. In the Summary o f  Report o f  Preliminary 
Scientific Expedition to the Northern Territory, the section  on  ‘A b o r ig in e s’ 
con clu ded  “it is urgent that a system atic study o f  the organisation, cu stom s and  
b e lie fs  o f  the various tribes should  be undertaken w ithout d e lay” .120

O n 1 January 1912 Spencer w as appointed S pecial C om m ission er and C h ie f  
Protector o f  A b orig in es for the Northern T erritory.121 H e w as exp ected  to  
“form ulate a d efin ite  p o lic y  for the future” in relation to the A borig inal 
population  o f  the T erritory.122 Spencer arrived in D arw in to take up h is duties on  
15 January 1912 and stayed  in the Territory until 25 D ecem b er 1912. In January 
1913 he subm itted a draft report to the M inister for External A ffairs, w h ich  w as  
then, as Spencer had requested , provided  to Adm inistrator G ilruth for h is  
com m en ts.123 G ilruth su ggested  that Spencer “should endeavour to con so lid ate  
the present law  w h ich  is partly South A ustralian A ct and partly A m en d in g  
O rdinance, inserting the alterations he d esires m ade in a n ew  D raft O rdinance to  
be subm itted for con sideration ” .124 Spencer subm itted a rev ised  report to the 
M inister on 19 M ay 1 9 1 3 .125 A lth ou gh  titled  a “Prelim inary Report on  the  
A borig inals o f  the N orthern Territory” a further report w as n ever subm itted .126

In both  version s o f  the draft report, under the heading “Present C ond ition s and  
T reatm ent o f  the A b orig in a ls” , Spencer m ade the fo llo w in g  ob servations about 
A boriginal p eop le  liv in g  on  “Large Pastoral A reas” :

These pastoral areas ... occupy great stretches of country over which the natives 
roam more or less freely. A limited number of them are employed on the stations 
where they are well treated and do most useful work for which they receive tucker, 
clothes, tobacco [etc]. ... It is not too much to say that under present conditionsf2t̂ ie 
majority of the stations are largely dependent on the work done by black ‘boys’.1

In respect o f  A borig inal p eop le  liv in g  outside tow n  areas, Spencer prop osed  the 
d evelop m en t o f  large reserves. H e w rote:128

118 DJ Mulvaney and JH Calaby, So Much That Is New: Baldwin Spencer 1860-1929, Melbourne University 
Press (1985) p 268. Dr Gilruth was Professor o f Veterinary Pathology at the University o f Melbourne and 
later Administrator o f the Northern Territory.

119 PF Donovan, At The Other End o f Australia: The Commonwealth and the Northern Territory 1911- 
1978, University o f Queensland Press (1984) p 8.

120 Northern Territory: Preliminary Scientific Expedition 1911, Professor Spencer’s Report re: Aborigines, 
NAAACT:CRS A l/2  1912/2991.

121 Note 118 supra, p 274.
122 Australia, The Northern Territory o f Australia Report o f the Administrator for the Year 1912, 

Parliamentary Papers, No 45 o f 1913 at 12.
123 Professor Baldwin Spencer’s Report re: Northern Territory Natives, 13 January 1913, NAAACT:CRS A3 

1919/2897.
124 Memorandum by Administrator JA Gilruth, 16 April 1913, NAAACT:CRS A3 1919/2897.
125 The report was published as Bulletin o f the Northern Territory No 7 in July 1913 and was included in 

the Administrator’s Annual Report, note 122 supra.
126 Note 118 supra, p 306.
127 “Preliminary Report on the Aboriginals o f the Northern Territory”, Bulletin o f the Northern Territory No 

7 in Commonwealth o f Australia, The Northern Territory o f Australia Report o f the Administrator for  
the Year 1912, Parliamentary Papers, No 45 o f 1913 at 42-3.

128 Ibid at 48-9. Emphasis added.
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... there is no other practicable policy but that of the establishment of reserves if the 
aboriginals are to be preserved and if any serious effort is to be made for their 
betterment. It will not however be either necessary or wise to attempt to force them 
at present on to reserves in those large areas occupied by pastoral runs.

Spencer clearly  assu m ed  that A boriginal p eop le  w ou ld  continue to have  
a ccess  to and to o ccu p y  lands held  under pastoral leases; w h ile  h is draft report 
com m en ted  on the Crown Lands Ordinance 1912, the Aboriginals Act 1910 (S A )  
and the Aboriginals Ordinance 1911 (C th), he m ade no recom m endations  
con cern in g  the con tin ued  ex erc ise  and protection  o f  A boriginal rights over  
pastoral lea se  land. T he end result w as that th ese issu es w ere not dealt w ith  in  
the Aboriginals Ordinance 1918 as H unt had orig in ally  contem plated  in h is  
ad vice to the M inister.

(iii) Conclusions
T here is n o  ev id en ce  that the recom m endation  to d elete c lau se 17(i) from  the 

draft O rdinance w as intended either to prevent A boriginal p eo p le  from  
contin uin g  to ex erc ise  their rights over lands held  under pastoral lea se , or to  
enable le sse e s  to exp el A b original p eop le  from  leased  lands. Rather, there w as  
an exp ectation  that the scop e o f  A boriginal rights and m ore particularly, exp ress  
protection  o f  them , w ou ld  be dealt w ith  under the A b orig in a ls’ law .

Furtherm ore, the d ec is io n  n ot to include a reservation  in pastoral lea ses  w as  
not a d ec is io n  to om it or d elete the reservation  from  an already ex istin g  law . In 
drafting w hat w as describ ed  as “as a tentative m easure for the purpose o f  
sp eed ily  doin g  som eth in g  for the settlem ent o f  the Northern Territory”,129 the  
C om m onw ealth  m erely  ch ose  not to fo llo w  the practice adopted in  South  
A ustralian leg is la tion  o f  provid in g  for a reservation  in pastoral leases.

E ven  taking account o f  A tlee  H u n t’s m em orandum , in w h ich  he p rop oses the  
d eletion  o f  c lau se 17(i), it is neither clear nor p lain  that the C om m onw ealth  
intended that A b orig in es w ou ld  no longer have any rights o f  a ccess  to, or u se of, 
pastoral lands in  the Territory. In fact the m em orandum  seem s to su ggest that it 
w as thought the reservation  afforded  A boriginal p eop le  greater rights than they  
w ere entitled  to, or, g iv en  our present understanding o f  the law , rights b eyon d  
th ose derived  from  n ative title (for exam ple, the right to “cam p perm anently  
round the w ater-hole and prevent access  to it b y  the le s s e e ’s stock ”130). U nder  
the O rdinance, A b orig inal p eop le  w ou ld  in fact continue to exerc ise  their rights 
in  relation  to the pastoral lands o f  the Territory as b efore, but their rights w ou ld  
not, at least for the tim e being , b e the subject o f  a reservation  in pastoral lea ses. 
A tlee  H u n t’s concern  w as not that A boriginal p eop le  p o ssessed  and ex erc ised  
rights over pastoral lea ses , but that “to leave the clau se as it stands m igh t im p ose  
hardship on  the le s se e  and it w ou ld  enable aborigines to do as th ey  p lea sed ” . 
There w as n o  su ggestion  that A boriginal rights derived  ex c lu s iv e ly  from  the 
reservation  or that th ey  should  ab so lu te ly  cease.

A  com parison  can be m ade w ith  Q ueensland, w here from  the very first lea ses  
granted under the Unoccupied Crown Lands Occupation Act 1869 (Q ld ) until at

129 Note 108 supra, p 6336.
130 That is, that Aboriginal rights prevailed over the rights o f lessees.
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least the early  years o f  this century, all pastoral leases contained  a reservation  in  
favour o f  A borig inal p eop le . H ow ever, there w as no p rovision  in relevant 
Q ueensland  land leg is la tio n  for the in c lu sion  o f  a reservation in  pastoral lea ses , 
and the clau se, apparently inserted adm inistratively, w as u ltim ately  exc lu d ed  
from  later form s o f  lea se . In Wik, the H igh  Court considered  the term s o f  the  
relevant leg is la tion  and drew  no adverse in ference from  the fact that the  
reservation  had b een  om itted  from  the form s o f  lea se  currently in u se  in  that 
State.

(iv) Continued Operation o f  South Australian Laws
On the com m en cem en t o f  the Northern Territory Acceptance Act 1910 (Cth) 

the C om m onw ealth  acquired radical title to all land in the N orthern Territory  
then subject to su b sistin g  n ative title r igh ts.131 South  A ustralian leg is la tion  
d ealing  w ith  C row n lands continued  in force but cou ld  b e altered or repealed  b y  
the C om m on w ealth .132 T he p rov ision s o f  the Northern Territory Crown Lands 
Act 1899 (S A ) rem ained  in  force under s 54  o f  the Crown Lands Ordinance 1912  
(C th), and applied  to lea ses  granted under the O rdinance “so  far as th ey  are 
ap plicab le and are n o t in con sisten t” w ith  the p rovisions o f  the O rdinance. 
S ch ed ule A  clau se (q) o f  the 1899 A ct authorised the in c lu sion  in lea ses  o f  a 
reservation  p rotecting A borig inal rights over lands held  under pastoral lease . A s  
noted  ab ove, the 1908 lea ses  granted to R ichardson and subsequ en tly  to the 
H a y e s’ over land in the A lice  Springs district contained  such a reservation. T he  
Crown Lands Ordinance 1912 did  not contain  any p rov ision s exp ressly  
in con sisten t w ith  S ch ed u le  A  clau se (q) o f  the 1899 A ct.

W h ile it m ay n ot b e  p o ss ib le  to  argue that pastoral lea ses  granted under the 
1912 O rdinance sh ou ld  have contained  or should  b e construed  as con ta in ing  a 
reservation  in  favour o f  A boriginal p eop le , the ab sen ce o f  any clear and p lain  
intention  to ex tin gu ish  native title is  re in forced  both  b y  reading the 1912  
O rdinance together w ith  S ch ed ule A  clau se (q) o f  the 1899  A ct, and the 
k n ow led ge  that A borig inal p eop le  continued  to have a ccess  to  and to o ccu p y  
land in the N orthern Territory subject to lea ses  under the South  A ustralian  
leg isla tion .

V III. C R O W N  LA N D S O R D IN A N C E 1924 

A. Background
B y  the m id dle o f  1922  a com p reh en sive n ew  land p o lic y  for the N orthern  

Territory w as under con sideration  b y  the C om m on w ealth .133 O n 27  M arch 1923  
Senator Pearce, M in ister for H om e and T erritories, forw arded p rop osals for a 
n e w  lands O rdinance to the V ice-P resid en t o f  the E xecu tive  C ou n cil, n otin g  that

131 Northern Territory Surrender Act 1907 (SA), s 7 and Northern Territory Acceptance Act 1910 (Cth), 
s 6. See Newcrest Mining (WA) v Commonwealth (1997) 190 CLR 513 at 615, 634-5, per Gummow J.

132 Northern Territory Acceptance Act 1910 (Cth), s 7.
133 Memorandum, Policy background to the 1923 Crown Lands Ordinance, NAAACT A431 46/869.
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tw o-th irds o f  the pastoral lea ses  in the Northern Territory w ere still h eld  under 
South A ustralian leg isla tion , and ind icating that the object w as to induce th ese  
le ssee s  to surrender their le a se s .134 Later in M arch, the Secretary o f  the 
D epartm ent o f  H om e and T erritories w rote to the Secretary o f  the A ttorney- 
G en era l’s D epartm ent forw arding “a m em orandum  setting out the principal 
proposals put forward b y  the M in ister and approved b y  the G overnm ent as the 
b asis o f  a n ew  Lands P o licy  for the N orthern Territory” .135 O ne o f  the ob jects o f  
the n ew  p o licy , he w rote, w as “to create a com plete and uniform  land law  for the 
Territory b y  e lim in ating  the South A ustralian Land A cts still in force and the 
ex istin g  C row n L ands O rdinance.”136

T he n ew  O rdinance, N o  7 o f  1923, w as gazetted  on  10 M ay 1923 and w as to  
com m en ce on 1 July 1923. H ow ever, on 29  June 1923 Prim e M in ister B ruce  
gave an undertaking to Parliam ent to postp one the com m en cem en t o f  the  
O rdinance and to g iv e  m em bers an opportunity to d iscu ss its p rov ision s. A n  
am ending O rdinance p ostp on in g  com m en cem en t w as approved on  the sam e  
d ay137 and the n ext day the A dm inistrator o f  the Northern Territory w as ad vised  
that the “M in ister instructs that no lands are to be m ade availab le for [pastoral] 
lea se  until further ad v ised ” .138 T o a llo w  Parliam ent to con sider the ind ividual 
clau ses o f  the O rdinance, its p rov ision s w ere introduced on 11 July 1923 b y  
Senator Pearce in the form  o f  a sch ed u le to the N orthern Territory C row n Lands 
B ill .139 T he Senator exp la in ed  that the B ill w ou ld  be p assed  up to its final stages  
and then an O rdinance w ou ld  be drafted, em bod ying  the princip les o f  the B ill as 
am end ed .140

T he sess io n  ended  w ith  the debate on the B ill in the H ou se o f  R epresen tatives  
unfin ished . D uring the parliam entary recess it w as su ggested  in a m em orandum  
b y W B  H ick s that a reservation  should  be includ ed  in Territory pastoral lea ses. 
T he m em orandum  set out the “excep tion  in favour o f  the A b orig in a ls” includ ed  
in pastoral lea ses  under the South A ustralian Land A cts and su ggested  that “a 
reservation  to the above effec t should  o n ly  be included  in pastoral le a se s” .141 
T he m em orandum  continued:

To give effect to the above, an additional reservation could be included in Section 
39 of the new Lands Ordinance, as a reservation in favour of the Aboriginal 
inhabitants of the Northern Territory. And an additional clause would need to be 
inserted in Section 26.

T he proposal w as approved b y  the M in ister on 7 Septem ber 1923. A n  
annotation in itia lled  ‘W B H ’ and dated 18 Septem ber 1923 n oted  “am endm ent to  
be prepared w h en  O rdinance con sidered  n ext se ss io n ”. T he in c lu sion  o f  the

134 GF Pearce to Mr Atkinson MP, 27 March 1923, NAAACT A 431 46/869.
135 JG McLaren (Secretary) to Secretary, Attorney-General’s Department, 27 March 1923, NAAACT A431 

46/869.
136 Ibid.
137 Minute Paper for the Executive Council, 29 June 1923, NAAACT A431 46/869.
138 Telegram to Administrator, Darwin, 30 June 1923, NAAACT A431 46/869.
139 See JG McLaren, Secretary to Secretary Attorney-General’s Department, 3 July 1923, NAAACT A431 

46/860.
140 Australia, Senate 1923, Debates, vol HR ciii-v, pp 873-1604.
141 Memorandum signed WBH [WB Hicks], 6 September 1923, NAAACT A431/1 46/860.
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reservation  as clau se 2 6 (e ) and the consequentia l am endm ent to c lau se 39 w ere  
includ ed  in the printed list o f  am endm ents to be proposed  in the H ou se o f  
R epresentatives. 2 D eb ate on the B ill resum ed in the H ou se o f  R epresentatives  
on 23 M ay 1924 and on  1 June 1924 the am endm ents to clau ses 26  and 39  w ere  
p assed  in C om m ittee w ithout d eb ate .142 143

A  cop y  o f  the B ill w as annotated w ith  the am endm ents m ade in the H ou se o f  
R epresentatives and in itia lled  ‘W B H ’.144 T he fo llo w in g  annotation exp la in ed  
the purpose o f  the am endm ent to c lau se 26:

Pastoral leases under the South Australian Acts contain a reservation in favour of 
the aboriginals of the Northern Territory in the above terms, but pastoral leases 
under the existing Ordinance contain no such reservation. In consequence of this 
omission, it has been found that certain lessees under the existing Ordinance have 
arbitrarily ordered the natives away from natural waters and areas etc. which they 
were accustomed to use or hunt over. In view of this treatment it has been decided 
that the rights of the natives must be respected, and every pastoral lease issued 
under this Ordinance will contain a reservation in favour of the aboriginal 
inhabitants of the Northern Territory.

T he B ill w as returned to the Senate on  3 July 1924. T he am endm ents to  
clau ses 26  and 39 w ere m oved  b y  Senator Pearce, w h o remarked:

Honorable Senators will agree that this is a very wise provision. Certain of the 
leases under the South Australian acts contained reservations in favour of the 
aboriginal inhabitants of the Northern Territory in the terms of this amendment, and 
certain of the leases under our own ordinances contain no such reservations. In 
consequence of this omission lessees occasionally have arbitrarily ordered natives 
away from recognized watering places, apcl from areas in which they or their 
progenitors have been hunting for centuries.14

In the b r ie f debate w h ich  fo llo w ed , Senator Pearce clarified  that the p rov ision  
w as “d esign ed  to prevent le sse e s  from  denyin g  to aboriginals the right o f  ingress  
to certain w atering and cam ping p laces w h ich  th ey  m ay have b een  accustom ed  to  
u se” .146 T he am endm ents w ere su bsequently  p assed  b y  the Senate and the 
Crown Lands Ordinance (N o  15 o f  1924) w as approved b y  the E xecu tive  
C ou n cil and gazetted  on  9 July 1 9 2 4 .147

B. The Reservation in Pastoral Leases
S ection  39 provided  that “pastoral lea ses  shall contain  reservations, covenan ts, 

con d itions and p rov ision s as fo llo w s” :
(b) a reservation in favour of the aboriginal inhabitants of the Northern Territory.

S ection  26  p rovided  that, “In any lease  under this O rdinance” :

142 Northern Territory Crown Lands Bill (1923), NAAACT A2683 1924/65.
143 Australia, House o f Representatives 1924, Debates, vol HR cvi, pp 1076-7.
144 Bill for an Act Relating to Crown Lands in the Northern Territory of Australia [initialled WBH on front 

page], NAAACT A 431/1 46/860.
145 Australia, Senate 1923, Debates, vol HR cvii, p 1799.
146 Ibid, p 1800.
147 Commonwealth Gazette, No 44, 9 July 1924 at 1431-60.
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(e)a reservation in favour of the aboriginal inhabitants of the Northern Territory 
shall be read as a reservation giving to all aboriginal inhabitants of the Northern 
Territory and their descendants full and free right of ingress, egress and regress 
into, upon and over the leased land and every part thereof, and in and to the 
springs and natural surface water thereon, and to make and erect thereon such 
wurlies and other dwellings as those aboriginal inhabitants have before the 
commencement of the lease been accustomed to make and erect, and to take and 
use for food birds and animals ferae naturae in such manner as they would have 
been entitled to do if the lease had not been made.

T he clau se is exp ressed  in substantially  the sam e term s as the reservation  
includ ed  in lea ses  under The Northern Territory Land Act 1899 (S A ). P rov ision  
w as m ade for the in c lu sion  o f  a reservation  c lau se in  pastoral lea ses  w h en  it 
b ecam e apparent that A borig inal ‘righ ts’ w ere b ein g  infringed  b y  certain le sse e s  
w h o “h ave arbitrarily ordered the n atives aw ay from  natural w aters and areas etc  
w h ich  th ey  w ere accustom ed  to u se or hunt over” .148

A lth ou gh  the en forceab ility  o f  th ese custom ary rights b y  A ustralian courts 
w as n ot recogn ised  until 1992 , the C om m onw ealth  in  1924  clearly  did not 
b e liev e  that lea ses  granted b y  it under the 1912 O rdinance had d estroyed  the  
custom ary entitlem ents o f  A borig inal p eop le . T he reinstatem ent o f  exp ress  
p rotection  o f  custom ary rights in  the n ew  s 2 6 (e ) can be seen  as quite  
in con sisten t w ith  any su ggestion  that it w as the intention  o f  the C om m onw ealth  
in 1912 to ex tin gu ish  th ose rights.

L ike N e w  South W ales and South A ustralia  som e seven ty  years earlier, the 
intended purpose o f  the reservation  in C om m onw ealth  pastoral lea ses  w as not to  
create n ew  rights for A borig inal p eop le  but to ensure that le sse e s  k n ew  about and  
respected  their ex istin g  rights over the land.

IX. SU B SE Q U E N T  D E V EL O PM EN TS:
C R O W N  LA N D S O R D IN A N C ES 1927-31

A fter the com m en cem en t o f  the Crown Lands Ordinance 1924 (Cth) all lea ses  
for pastoral purposes in  the Territory includ ed  “a reservation  in favour o f  the  
aboriginal n atives o f  the N orthern Territory” .149 S ection  36  o f  the Northern 
Australia Act 1926 (C th )150 p rovided  for the d iv ision  o f  the N orthern Territory  
into the T erritories o f  N orth  and Central A ustralia, each  to be separately  
adm inistered  under the authority o f  the C om m onw ealth . C row n Lands 
O rdinances w ere m ade for each  territory, contain ing p rov ision s identica l to  
ss 2 6 (e ) and 3 9 151 o f  the 1924  O rdinance. A  reservation  in favour o f  the 
“aboriginal n atives o f  Central A ustralia” and “N orth  A ustralia”, (as appropriate) 
w as su bsequ en tly  in c lud ed  in every  pastoral lea se  granted in each  Territory.

148 Note 144 supra.
149 Section 39(b).
150 Commenced on 1 February 1927.
151 For example, Crown Lands Ordinance 1927 (Cth), ss 21(e) and 34(b).
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T he Northern Territory (Administration) Act 1931 (C th )152 repealed  the 
Northern Australia Act and brought the Territory under a sin g le  adm inistration  
on ce again. T he Crown Lands Ordinance 1931 (Cth) com m en ced  on  12 June 
1931 and s 2 provided  that the land O rdinances o f  N orth and Central A ustralia  
ceased  to apply to the N orthern Territory. S ection  37(b ) provided  that all 
pastoral lea ses  had to contain  a “reservation  in favour o f  the aboriginal 
inhabitants o f  the Northern Territory” . S ection  2 4 (e ) w as in  the sam e term s as 
s 2 6 (e ) o f  the Crown Lands Ordinance 1924.

X. EFFECT OF THE RESERVATION

A. Judicial Consideration of the Reservation
(i) The Gove Land Rights Case

In Milirrpum v Nabalco Pty Ltd ,153 Blackburn J, in the course o f  rev iew in g  a 
large b od y  o f  h istorical m aterial bearing upon the ex isten ce  o f  a doctrine o f  
com m unal n ative title in A ustralia, considered  the term s o f  the reservation  in  
Northern Territory pastoral leases. H e poin ted  out that an attem pt had  
con sisten tly  b een  m ade to ensure that pastoral lea ses  in the Territory “interfered  
as little as p o ss ib le  w ith  the use b y  the aboriginals o f  the leased  land” .154 A fter  
setting out the term s o f  the reservation  in an 1886 lease, he continued:

Mr Woodward conceded that this clause was not a recognition of any native title, 
but said that at least it had the effect of preventing the lease from terminating the 
native title. He said that the clause showed an intention to preserve the status quo. 
The language, he said, is in terms of an existing right which is being continued.

It seems to me that the utmost effect of the clause is to ensure that aboriginals 
generally (not in particular) should not be prevented from using any of the land 
demised in the manner in which it had previously been used by aboriginals. The 
fact that in the earlier leases the reservation was expressed to be not only to the 
Crown but also to the aboriginals themselves (who were not parties to the lease) 
merely makes a legal puzzle. If it is argued that the words “as they would have been 
entitled to do if this demise had not been made” support the existence of title in the 
aboriginals before the lease, the effect is two-edged; a lease without such a clause 
must then be effective to extinguish such title...

In truth, however, I do not think that this form of pastoral lease has any particular 
relevance except that it is entirely consistent with ^ e  whole pattern of non­
recognition of communal native title by Australian law.1

It is su ggested  that the co n cess io n  b y  M r W oodw ard, cou n sel for the  
p la in tiffs, that the reservation  c lau se w as n ot a recogn ition  o f  n ative title, w as  
m ade on the b asis that the com m on  law  recogn ised  p re-ex isting  custom ary rights 
and interests “o n ly  upon an express act o f  recogn ition  b y  the n e w  sovere ign ” .156 
A lth ou gh  the reservation  did n ot am ount to an express act o f  ack n ow ledgm ent,

152 The Act was proclaimed to commence on 12 June 1931.
153 (1971) 17 FLR141.
154 Ibid at 259.
155 Ibid at 259-61.
156 Mabo [No 2/ ,  note 85 supra at 55, per Brennan J.
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counsel was not, however, conceding that the clause did not recognise the 
continued existence of native title rights and interests in land subject to pastoral 
lease. In M abo [N o 2 ] XS1 Brennan J specifically rejected the proposition that 
“pre-existing customary rights and interests in land are abolished upon 
colonization of inhabited territory, unless expressly recognized by the new 
sovereign.”

A number of points can be made about the observations of Blackburn J. The 
first and most obvious is that his decision preceded and was not followed by the 
High Court in M abo [N o 2] .  Had his Honour accepted that, before the grant of a 
lease, Aboriginal people exercised rights recognised by Australian law which 
derived from their native title, he may well have been more willing to accept the 
argument that the reservation preserved existing rights. Secondly, Blackburn J 
does not appear to have considered historical material relating to the drafting of 
the reservation clause. This material is consistent with the interpretation 
favoured by counsel for the plaintiff. Thirdly, his Honour suggested that the 
effect of the reservation was to ensure that Aboriginal people “gen erally  (not in 
particular) should not be prevented from using any of the land demised in the 
manner in which it had previously been used by aboriginals”. This implies that 
the reservation does not preserve pre-existing rights but confers new rights, 
including upon Aboriginal people who would not otherwise have any rights in 
the land concerned, according to Aboriginal law and custom.

Justice Blackburn’s analysis depends on the meaning given to the words 
“Aboriginal Inhabitants” in the reservation clause itself. In M abo [N o 2 ]  
Brennan J discussed the expression “Aboriginal inhabitants of the State” and 
concluded:

N or is native title impaired by a declaration that land is reserved not m erely for use 
by the indigenous inhabitants o f  the land but ‘for use o f  Aboriginal Inhabitants o f  
the State’ generally. I f  the creation o f  a reserve o f  land for A boriginal Inhabitants 
o f  the State w ho have no other rights or interest in that land confers a right to use 
that land, the right o f  user is necessarily subordinate to the right o f  user consisting in  
legal rights and interests conferred by native title. O f course, a native title w hich  
confers a mere usufruct m ay leave ro o m fo r  other persons to use the land either 
contem poraneously or from time to time.

In the context of the Northern Territory, having regard to the historical 
materials relating to the drafting of the reservation clause and the textual 
references to customary use and practice (in particular: “as they have heretofore 
been accustomed to make and erect” and “in such manner as they would have 
been entitled to if  this demise had not been made”) it would appear that the 
words “Aboriginal Inhabitants of the Province” should be taken to mean those 
Aboriginal inhabitants of the province whose rights with respect to the leased 
land are derived from Aboriginal law and custom. Once it is understood that the 
rights exercised over land prior to the grant of a pastoral lease were rights 
derived from native title, the words “as they would have been entitled to do if  
this demise had not been made” are clearly seen to mean no more than that it is 157 158

157 Z M d a t5 4 -8 .
158 Ibid at 6 6 -7 .
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th o s e  r ig h ts  which continue, as if  the lease had not been made. It does not 
follow that a lease without a reservation is effective to extinguish native title. As 
the High Court held in W ik, whether a lease extinguishes native title will depend 
upon the terms of the relevant statute and lease instrument.

(ii)  T h e B e n  W a rd  (M ir iu w u n g  G a je r r o n g )  C a s e
In B e n  W a rd  on  b e h a l f  o f  th e  M ir iu w u n g  G a je r r o n g  P e o p le s  v  W estern  

A u s tr a l ia ,159 160 161 Lee J considered the legal effect of reservations in pastoral leases 
granted under T he N o r th e rn  T e r r i to r y  C ro w n  L a n d s  A c t  1890 (SA), the C ro w n  
L a n d s  O r d in a n c e  1927 (Cth) and the C ro w n  L a n d s  O rd in a n c e  1931 (Cth). With 
respect to the Territory, his Honour held that the:

. . .  lim itation o f  the statutory interest granted by the colony o f  South Australia, and 
later by the Territory by statutory reservation, was an acknow ledgem ent by the 
Crown o f  rights o f  the type attaching to a subsisting native title. The form  o f  
statutory interest described as a pastoral lease was m oulded to coexist w ith the 
exercise o f  the existing rights o f  Aboriginal people. N o  intention to extinguish  
native title is m anifested in the actions o f  the C^pwn and, to the contrary, it is made 
plain that the Crown had no intention so to act.1

The Territory submitted that the provision described as a reservation 
constituted the substitution of statutory rights for rights obtained under native 
title and demonstrated an intention by the Crown to extinguish native title. 
Counsel for South Australia referred to M a y o r  o f  N e w  W in d so r  v  T a y lo r 161 in 
support of its submission. In that case, a prescriptive right to exact tolls had 
been replaced by authority provided by statute, and it was held that the original 
prescriptive right no longer existed. However, that case can easily be 
distinguished since, in the case of the reservation in pastoral leases granted in the 
Northern Territory, the Crown reserved or excepted from the interest granted an 
interest in favour of a third party with pre-existing rights. The effect of this was 
simply to preserve existing rights, rather than confer new ones.

The state argued further that words used in the exception clauses of the first 
leases, namely, “a s  th e y  w o u ld  h a v e  b e e n  e n t i t le d  to  d o  i f  th e  le a s e  h a d  n o t b ee n  
m a d e ”, were words which acknowledged that the effect of the lease was to 
destroy a pre-existing right and to provide for replacement of that right. But 
those words must be read in the context of the terms and purpose of the 
exception to the grant o f the lease. The exception is an acknowledgement by the 
Crown that the Crown’s interest in the land is subject to the rights of the 
Aboriginal inhabitants. Thus, the interest granted to a lessee cannot be said to 
reflect a Crown intention to extinguish native title, which, therefore, continues 
notwithstanding the grant of a pastoral lease.

In considering the effect of the reservation in Western Australian pastoral 
leases, Lee J observed that:

159  N o te  5 supra.
160  Ibid at 5 6 1 .
161 [1 8 9 9 ]  A C  4 1 .
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The effect o f  that exception  was to limit the interest granted by the Crown as a 
pastoral lease and to preserve an existing right o f  Aboriginal people. {Wade v New 
South Wales Rutile Mining Company Pty Ltd (1969) 121 CLR 177 per W indeyer J 
at 194; Wik per Gum m ow J at 2 0 0 -2 0 1)1 2 The statutory exception to, or reservation  
upon, the statutory interest granted in the form  prescribed did not create a new  right 
in Aboriginal people but reserved and acknow ledged an existing right. {The 
Yandama Pastoral Company v The Mundi Mundi Pastoral Company Limited 
(1925) 36 CLR 340  per K nox CJ at 348; per H iggins J at 377)...

The use o f  that substantive statutory provision, w hich stated that access to 
unenclosed and unim proved land o f  pastoral leases for A boriginal people seeking  
sustenance in their accustom ed manner was unrestricted, made clear that the 
statutory interest granted to a pastoral lessee did not include a right in the lessee to 
exclude Aboriginal people from  land held  for pastoral purposes, nor permit the 
lessee to restrict the exercise o f  a right o f  Aboriginal people to the convenience o f  
the lessee. The substance o f  the statutory provision was the acknow ledgem ent by the 
Crown o f  an existing right based on custom  and that such a right, although  
regulated, continued after the grant o f  a pastoral lease. Such a statutory provision  
made it unnecessary for the Crown to further define the nature o f  the interest 
granted as a pastoral lease by an express exception  or reservation to the grant...

The reference to seeking subsistence, or sustenance, from the land in an accustom ed  
manner made it plain that in the exception clauses, and in s 106(2) o f  the Land Act 
1933 (W A ), the Crown acknow ledged an existing right o f  access to land over w hich  
the Crown had granted rights to depasture stock. Such an acknow ledgem ent was 
inconsistent w ith a n y ^ ten tio n  to extinguish native title under w hich such rights o f  
access and use arose.

Lee J concluded that a pastoral lease containing a reservation was not an 
“exclusive pastoral lease” as defined in s 248A of the N ative Title A ct 1993 
(Cth).164 He rejected the suggestion that pastoral leases in the Northern Territory 
conferred a right of exclusive possession, pointing out “that the interest granted 
by the Crown as a pastoral lease in the Territory did not include a right to 
exclude Aboriginal people exercising existing rights” and at the time of grant 
“was subject to the rights of access and use of Aboriginal people arising under 
native title”.165

While the correctness of this decision is currently being challenged on appeal 
to the Full Federal Court, it is respectfully suggested that his Honour’s 
conclusions that:

(a) the reservation did not create new rights but preserved existing rights of 
Aboriginal people;

(b) that those existing rights were rights exercised according to Aboriginal 
custom; and

162 G u m m o w  J co m m en ted  as fo llo w s: “T he term  ‘reserva tion ’ in strict u sa g e  id en tifie s  so m eth in g  n e w ly  
created  ou t o f  the land or ten em en t d em ised  and is  inappropriate to  id en tify  an e x cep tio n  or k e e p in g  b a ck  
from  that w h ic h  is  the su b ject o f  the grant. H ow ever, in  accord an ce w ith  the A ustralian  u sa g e  referred to  
b y  W in d eyer  J in  Wade v New South Wales Rutile Mining Co Pty Ltd, ‘reserva tion ’ w a s apt in  Form  3 to  
id en tify  that w h ic h  w a s  w ith h e ld  or k ep t b ack  b y  the grants m ad e b y  the G overnor in C o u n c il under the  
1 9 1 0  A c t” .

163 N o te  5 supra at 5 5 6 -7 .
164  Ibid at 6 3 6 .
165 Ibid at 5 6 2 . S ee  Native Title Act 1993  (C th ), ss  2 3 B (2 )(c ) ( iv )  and (v iii) .
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(c) that the reservation was not intended to extinguish or replace any 
subsisting Aboriginal rights over lands held under pastoral lease

are consistent with the history surrounding the drafting of the original South 
Australian reservation clause, which remained in substantially the same form in 
Northern Territory pastoral leases. In 1924, when the Commonwealth decided to 
include a reservation clause in pastoral leases to be granted under the new Crown 
Lands Ordinance, reference was again made to the need to respect the “rights of 
the natives” (which clearly could not have been derived from a reservation 
clause) who were being “arbitrarily ordered ... away from natural waters and 
areas etc which they were accustomed to use or hunt over”.166 The reservation 
and contemporary references to it describe the rights of Aboriginal people in 
language referable to customary use and practices which, had there not been a 
lease, would have continued without interference. It was those rights which 
were to continue as if  the lease had not been made.

(Hi) H ayes v The Northern Territory
In H ayes ,167 168 Olney J held that a Northern Territory pastoral lease containing a 

reservation clause under the South Australian Land Acts did not disclose an 
intention to extinguish native title rights:

The Crown obviously recognised at the time that the A boriginals in question had an 
existing entitlem ent to erect wurlies and other dw ellings on the land (and thus to 
occupy the land in the sense o f  living on it) and to take and use birds and w ild  
animals for food, and w hilst it m ay w ell be said that the pre-existing entitlem ent was 
replaced by an entitlem ent derived ultim ately from the statute w hich authorised the 
granting o f  the lease it must be remembered that the A boriginal inhabitants were not 
a party to the leases and had no contractual basis upon w hich to enforce the rights 
w hich the lease instruments recognised as existing. The terms o f  the leases are not 
inconsistent w ith a native title right to hunt on the land, nor are they inconsistent 
with a native title right to have free access to the land and its springs and surface 
waters. B y  recognising the right to erect dw ellings upon the land it was 
contem plated that A boriginal people w ould continue to live there. W hilst neither 
form o f  reservation makes express reference to the gathering o f  food (other than 
birds and w ild  anim als) or to the actual use o f  the waters, it m ay fairly be said that 
the South Australian leases contem plated the continued existence o f  native title 
rights o f  the same character as those rights w hich have been  referred to by the 
applicants’ w itnesses in this proceeding as the rights w hich they have inherited from  
the original inhabitants o f  their respective countries. In a practical sense, the 
granting o f  PLs 1 and 2 w ould not have affected the exercise o f  the existing native 
title rights and interests o f  the inhabitants o f  the leased land. It must necessarily  
fo llow  t ^ |  the leases do not d isclose an intention to extinguish those rights and 
interests.16

As we have seen the reservation provided for in the Crown Lands O rdinance  
1924 was in substantially the same terms as the clause included in leases under 
the South Australian legislation.

166  N o te  144  supra.
167  N o te  7 supra.
168  Ibid at [7 7 ].
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(iv )  F u r th e r  C a s e s
In R e  W a a n y i P e o p le ' s  N a t iv e  T itle  A p p l ic a t io n ,169 French J expressed the 

view that a lease which contained “a qualification, in favour of indigenous 
people, on the right of exclusive possession may negative the intention to 
extinguish native title that might otherwise be imputed to the grant”,170 on the 
basis that:

the decision  o f  the H igh Court in Mabo (No 2) establishes a principle that generally  
speaking the grant o f  a leasehold interest conferring rights o f  exclusive p ossession  
upon the lessee unqualified by any right o f  access in favour o f  A b ^ jg in a l peop le is 
inconsistent w ith the continuance o f  native title rights and interests.17

On appeal to the Full Federal Court, Justices Jenkinson172 and Lee173 agreed 
with French J that a lease containing a reservation174 in favour of Aboriginal 
people would not extinguish all native title rights and interests in the land 
concerned. Hill J was more circumspect, concluding that it was a question of 
considerable difficulty and “would require findings of the nature of the claimed 
title and whether, and if so, to what extent there was an inconsistency with the 
claimed title”.175

(v) E ffe c t o f  a  R e s e r v a tio n  -  A u s tr a l ia n  U sa g e
As Lee J held in the M ir iu w u n g  G a je r r o n g  case, the view that a 'reservation’ 

does not create new rights is consistent with Australian usage.176 In W a d e v  N e w  
S o u th  W a le s  R u tile  M in in g  C o m p a n y  P ty  L td ,177 178 Windeyer J considered the 
meaning of the words “reservation of minerals” in Crown grants and concluded 
that:

In a strict legal sense reservations are not equivalent to exceptions: Doe d Douglas v 
Lock (1835 ) 2 A d & E 705 at pp 743-745  (11 ER 271, at p 287). But the words 
‘reservation’, ‘reserving’ etc are often used to mean a keeping back o f  a physical 
part o f  a thing otherwise granted: and so they are to be understood and have long  
been understood in the Australian law  o f  real property: see the notable judgm ent Sir 
A lfred Stephen delivered in Attorney-General v Brown (1847) 1 L egge 312, at 322, 
the case concerning the coal seam s at N ew castle; and c f  McGrath v Williams (1912)  
12 SR (N SW ) 477; Neild v Davidson (1890) 11 LR (N SW ) Eq 209.

In Y a n d a m a  P a s to r a l  C o m p a n y  v  M u n d i M u n d i P a s to r a l  C o m p a n y ™  the 
High Court considered whether the P a s to r a l  A c t  1904 (SA) and the S to c k  
D is e a s e s  A c t  1888 (SA) conferred a right to cross the lands of a lessee with

169  (1 9 9 5 )  129  A L R 1 1 8 .
170  I b i d e m .
171 Ibid Sit\3S.
172 N o te  3 supra at 57 6 .
173 Ibid at 581
174  T he reservation  in relevan t Q u een slan d  pastoral lea ses  w as exp ressed  in  the fo llo w in g  term s: "... AND WE 

DO FURTHER RESERVE to  the A b orig in a l Inhabitants o f  Our sa id  C o lo n y  su ch  free a c ce ss  to the sa id  R un  
or parcel o f  Land h ereb y  d em ised , or an y  part th ereof, and to the trees and w ater th ereon , as w ill en ab le  
th em  to procure the an im a ls, b irds, f ish , and other fo o d  on w h ich  th ey  su b s ist ...” .

175  N o te  3 supra at 6 0 7 .
176  N o te  5 supra at 5 5 6 .
177 (1 9 6 9 )  121 C L R  177  at 19 4 , per W in d eyer  J.
178 (1 9 2 5 )  3 6  C L R  34 0 .
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travelling stock.179 180 181 On the question of the effect of a reservation with respect to 
travelling stock, Higgins J held that:

In this lease, after a reservation in favour o f  the aborigines, there appears this 
‘reservation’ (I assume that it was required by the Commissioner): ‘And reserving to 
all persons the rights o f  crossing the said lands with travelling stock subject to the 
provisions o f  A ct N o  443 o f  1 888 ’ (the Stock D iseases A ct) ‘or any other A ct for 
the time being regulating travelling stock’. W hat is ‘reserved’ is the ‘rights’, in the 
plural - whatever rights persons travelling stock had or should have from  time to 
time. The words are obviously not meant to create a new  right. It is to be noticed  
that the S tock  D iseases A c t is not treated as giving a right, but as limiting, regulating 
the rights. Then follow s in the lease a limitation o f  the grant (it is not called a 
reservation): ‘Subject to the right o f  His M ajesty’s subjects to use all and every the 
roads paths or ways heretofore made and used by them or hereafter to be duly 
opened and dedicated to the public use for the purpose o f  passing upon through and 
over the said lands or any part th ereo f. There is no reference here to travelling 
stock. The land was to be subject to the p u ^ c  right - the existing public right; and 
the right o f  the public is to use public roads.1

Knox CJ held that:
The reservations contained in the leases to the respondent do not assist the 
appellant: their effect is to preserve existing rights ( i f  any) notgJo confer rights to 
cross the lands with travelling stock w hen no such right existed.

While the language used in the reservation in Northern Territory pastoral 
leases is not quite so unambiguous as that considered in the Yandama P astora l 
Com pany case, the history of the South Australian clause, the circumstances 
surrounding the inclusion of a reservation in the Crown Lands O rdinance 1924 
and the phrases “have been heretofore accustomed to make and erect”182 and “in 
such manner as they would have been entitled to do if  this demise had not been 
made” would all seem to suggest that, consistent with Australian usage, the 
purpose of the clause was to reserve to the Aborigines existing rights, not to 
confer new rights of access and use when no such rights previously existed. It is 
submitted that in the face of these authorities, clear words (which are absent in 
the Northern Territory reservation) would be needed to support any argument 
that, contrary to Australian usage, a particular reservation clause in fact created 
new rights.

B. Inconsistency o f Co-existing Rights
In M iriuw ung G ajerrong , Lee J declined to consider the relationship between 

the rights of a lessee and the native title holders, “where the interest created by 
the Crown in the form of a pastoral lease” contained a reservation of Aboriginal 
rights, but he did remark that:

179  T he Third S ch ed u le  o f  the Pastoral Act 1 9 0 4  (S A ) is  su b stan tia lly  the sam e as S ch ed u le  A  o f  the  

Northern Territory Land Act 1899 .
180  N o te  178 supra at 3 7 6 -7 .
181 Ibid at 3 4 8 .
182 The w ord in g  o f  the reservation  in  the Crown Lands Ordinance 192 4  is ev en  clearer, “as th o se  aborig in a l 

inh abitan ts h ave  b efore  the co m m en cem en t o f  the lea se  b een  accu stom ed  to m ak e and erect” : s 2 6 (e ) .
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B y  reason o f  the exception, or reservation, to the interest granted by the Crown to a 
pastoral lessee, the interest o f  a pastoral lessee is also burdened by the native title 
w hich burdens the title o f  the Crown. Under the grant o f  a lease the pastoral lessee  
does not receive an interest that is free o f  that burden, although rights granted by 
the Crown to the pastoral lessee will be concurrent with rights exercisable under 
native title and in some circumstanc^may be intended by the Crown to have 
priority over the latter when exercised.

In the Postscript to his judgment in Wik, Toohey J stated that:
To say that the pastoral leases in question did not confer rights to exchjgjve 
p ossession  on the grantees is in no way destructive o f  the title o f  those grantees.

If an inconsistency is held to exist between the rights and interests conferred 
by native title and the rights conferred under statutory grants, those rights and 
interests that are incidents of native title must yield to the rights of the grantees 
to the extent of the inconsistency.

Where the grant of a lease does not necessarily extinguish all subsisting native 
title rights and interests, the rights of the lessee and those of the native title 
holders will co-exist. However, to the extent of any inconsistency, the exercise 
of rights by the lessee will prevail over the exercise of native title rights and 
interests. It is the exercise of rights which crystallises the existence of 
inconsistency between otherwise co-existing rights and brings into operation the 
concept of native title yielding to or being prevailed over by the exercise of 
rights provided for in the lease/85

It is submitted that the exercise of native title rights and interests on land 
subject to a lease containing a reservation in favour of Aboriginal people must 
necessarily be an exception to this general principle. The reservation 
contemplates that the existing rights which it preserves will co-exist and be 
exercised concurrently with the rights possessed by the holder of a pastoral 
lease. Furthermore, the rights granted to a lessee are exercisable subject to the 
reservation, which withholds or keeps back183 184 185 186 from the lessee any entitlement to 
exercise his or her rights under the lease in such a manner as to interfere with the 
exercise of the rights preserved by the reservation. The reservation operates so 
as to avoid inconsistency between the exercise of the respective rights of the 
lessee and the holders of native title because the lessee does not possess rights 
sufficient in scope to allow any inconsistency to arise.

This analysis may of course invite not only more detailed scrutiny of the 
reservation but also the argument that native title is extinguished at least to the 
extent that claimed native title rights and interests are not co-extensive with the 
incidents and activities contemplated by the reservation.187 First, it is suggested 
that it is difficult to see how the rights contemplated by the reservation could not

183 N o te  5 supra at 5 6 1 -2 . E m p h asis added .
184  S ee  n o te  1 supra at 133 . T his sta tem en t w as m ad e w ith  the concu rren ce o f  all other m em b ers o f  the  

m ajority.
185 C f  Victoria v The Commonwealth (Kakariki) (1 9 3 7 )  58  C L R  6 1 8 . For the pu rp ose  o f  s 109  o f  the  

Constitution w here a federal law  con fers a p ow er  the exerc ise  o f  w h ich  is  in ten d ed  to b e  e x c lu s iv e , n o  
in c o n s is te n c y  b e tw een  that la w  and a state la w  con ferrin g  p ow er in  the sam e area w ill arise until the  
federal p ow er  is  ex erc ised . S ee  a lso  Flaherty v Girgis (1 9 8 7 )  162 C L R  5 7 4  at 6 0 8 , per B renn an  J.

186  S ee  n o te  162 supra.
187 S ee  for ex a m p le , n o te  2 supra at 3 3 -4 .
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coincide with the full complement of native title rights and interests which might 
be claimed by a particular group of Aboriginal people in relation to land affected 
by a lease. This much appears to have been accepted by Lee J in M ir iu w u n g  
G a je r r o n g , at least with respect to the question of extinguishment, and Olney J 
in H a y e s  would seem to take the same view. Secondly, such an argument would 
seem to depend on whether there can be ‘partial extinguishment’ of native title. 
While Lee J rejected the idea that native title was a “bundle of rights” which 
could be severally extinguished,188 we will have to await the decision of the Full 
Federal Court in the appeal from the decision in the M ir iu w u n g  G a je r r o n g  case 
to see whether this approach has wider judicial support. And, thirdly, for such 
an argument to be successful, it would be necessary to find that in the relevant 
statutory context the form taken by the reservation and other provisions in the 
instrument of lease disclosed a clear and plain intention to extinguish native title 
to the extent that the incidents and activities contemplated by the reservation 
were more limited than claimed native title rights and interests. But, as 
previously discussed, it is difficult to conceive of circumstances in which this 
might arise.189

C. The Effect o f the Native Title Act 1993 (Cth)
Section 23G(1) of the N a tiv e  T itle  A c t  applies to previous non-exclusive 

possession acts190 (such as non-exclusive pastoral leases) which involve 
respectively, the grant of rights and interests that are not inconsistent with native 
title rights and interests (subsection (a)) or which are inconsistent with such 
rights and interests (subsection (b)). If the rights and interests granted are not 
inconsistent with native title, those rights and the doing of any activity in giving 
effect to them, prevail over native title rights and interests. If, apart from the 
N a tiv e  T itle  A c t , native title is not extinguished but the rights and interests 
granted are inconsistent with native title, native title rights and interests are 
suspended while the grant is in force.191

In the case of a pastoral lease containing a reservation, it may be accepted that 
it does not involve the grant of rights which are inconsistent with native title 
rights and interests, because the reservation operates to withhold or keep back 
from the lessee any rights which would give rise to an inconsistency. The lease 
itself contemplates the reserved rights co-existing with the granted rights and 
interests. However, s 23G(l)(a) provides that the Act applies to grants that are 
n o t  inconsistent with native title rights and interests.

While there is some difficulty in understanding exactly what is intended by 
subsection (l)(a), it certainly seems to cover leases containing a reservation as 
the granted rights and interests are capable of co-existing and being exercised

188 N o te  5 supra at 5 0 8 , 5 1 0 .
189  It m ig h t b e  the ca se  h o w ev er, that i f  the rights under the reservation  are m ore lim ited  than th o se  c la im ed  

and d eterm in ed , o n ly  reserved  rights and in terests w ou ld  preva il over  the r ights o f  the le sse e , to  th e ex ten t  
o f  any in co n s is ten cy .

190  S ec tio n  23F . A  p rev iou s n o n -e x c lu s iv e  p o sse ss io n  act in c lu d es  a n o n -e x c lu s iv e  pastoral lea se , that is  a 
pastoral lea se  w h ich  d oes  n o t con fer  a right o f  ex c lu s iv e  p o sse ss io n : ss 2 4 8 A  and 2 4 8 B .

191 Supplementary Explanatory Memorandum, N a tiv e  T itle  A m en d m en t B ill 19 9 7  [N o  2 ], July  199 8  at 7 -8 .
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concurrently with native title rights and interests. It is submitted that the only 
sensible construction to be put on the subsection192 is that the doing of an activity 
in giving effect to the rights and interests granted will prevail over native title 
rights and interests. The alternative construction, that the rights and interests 
granted will p e r  se  prevail over native title rights and interests, would seem to 
lead to the result that native title rights and interests which are not inconsistent 
with granted rights and interests and which are capable of co-existing and being 
exercised concurrently with those rights, could not be exercised. There would be 
no utility in adding the words, “and the doing of any act in giving effect to 
them”.19 In any event, it is suggested that this construction is not open, because 
subsections (l)(a) and (l)(b)(ii) distinguish between the suspension of native 
title rights and interests and those rights and interests being prevailed over. 
Rights which are suspended may not be exercised at all while the lease is in 
force. By contrast, where the rights and interests granted are not inconsistent 
with native title rights and interests (and co-exist), surely the latter can be 
exercised until an activity is performed in giving effect to the granted rights and 
interests which gives rise to practical inconsistency and therefore prevails over 
native title.

Subsection (l)(a) purports to reflect the position at common law,194 that is, 
that the rights granted prevail over native title to the extent of any inconsistency. 
Where the respective rights are not in themselves inconsistent -  the premise of 
subsection (l)(a) -  it can only be the doing of an activity in giving effect to the 
granted rights and interests which results in those rights and interests prevailing 
over the relevant native title rights and interests.

Notwithstanding this analysis, it is suggested that the proper construction of  
subsection (l)(a) is that it is not intended to cover leases containing a 
reservation, as its effect would be to frustrate the intended operation of the grant, 
at least to the extent that the rights reserved to Aborigines and withheld from the 
grant by the reservation clause coincide with claimed native title rights and 
interests. Section 23G is not intended to override (or render ineffectual) the 
express terms o f a non-exclusive possession lease.

It is suggested that the same construction is appropriate in relation to s 44H of  
the N ative Title A ct, which provides that where a valid lease requires or permits 
the doing of an activity and the activity is done, the requirement or permission 
and the doing o f the activity prevail over any native title rights and interests and 
any exercise of those rights and interests. It might be added, though, that it is

192 There see m  to b e  three p o ss ib ilit ie s
(a ) the r ights and in terests granted preva il over  n a tive  title  rights and in terests, irresp ective  o f  w heth er  
any a c tiv ity  is  d on e  in  g iv in g  e ffe c t to  them ; or
(b ) the d o in g  o f  an a c tiv ity  in  g iv in g  e ffe c t to the rights and interests granted w ill p revail over  n a tiv e  title  
rights and interests; or
(c ) the rights and interests granted and the d o in g  o f  an activ ity  in g iv in g  e ffe c t  to th em  w ill preva il over  
n ative  title  rights and interests.

193 A n oth er  v ie w  is  that the w ords “and the d o in g  o f  any activ ity  in g iv in g  e ffe c t  to  th em ” w ere o n ly  added  
to  c lar ify  that n eith er  the rights or in terests granted, nor the d o in g  o f  an y  act in g iv in g  e ffe c t to  th em , 
e x tin g u ish  n a tive  title.

194  Explanatory Memorandum, N a tiv e  T itle  A m en d m en t B ill 1997  at [5 .2 5 ].
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doubtful whether a lease which contains a reservation clause could be construed 
as requiring or permitting an activity which would attract the application of the 
section at least in circumstances where the rights reserved to Aborigines and 
withheld from the grant under the reservation clause coincide with claimed 
native title rights and interests.

D. Conclusion
Although the first Commonwealth Ordinance governing Crown lands in the 

Northern Territory did not make provision for the inclusion of a reservation in 
pastoral leases, that omission cannot be interpreted as an indication that the 
Commonwealth intended that Aboriginal people should not be entitled to 
exercise native title rights in relation to pastoral lands in the Territory. When 
provision was subsequently made for a reservation to be included in pastoral 
leases, under the Crown Lands O rdinance 1924, it was expressed in substantially 
the same terms as the reservation which appeared in Territory pastoral leases 
granted under the South Australian Land Acts. That clause in turn had, as its 
source, the reservation drafted by Commissioner Bonney in 1851.

The objectives in drafting the original clause were threefold: to
(a) give notice to lessees that Aboriginal people could continue to exercise 

rights over lands held under lease;
(b) preserve the existing rights of Aboriginal people “to dwell on lands 

held under lease” and “to follow their usual customs in searching for 
food”,195 including the right to access the springs and surface waters on 
the land; and

(c) afford protection to these rights by providing that a pastoral lease could 
be determined for breach of any covenant, reservation, exception, 
condition, provision or agreement, as well as reserving to the Crown the 
right to resume possession of all or part of the leased lands “for the 
making of reserves for the aboriginal inhabitants of the said province”.

The clause did not purport to do any more than describe the already existing 
rights of Aboriginal people. The underlying premise was that the reserved rights 
were existing rights, which the Aboriginal people could continue to exercise and 
enjoy during the term of a lease. In fact the right to hunt for food and to live on 
the land are expressed in language which obviously contemplates the 
continuation of existing practices -  “as they have heretofore been accustomed to 
make and erect” and “in such manner as they would have been entitled to if  this 
demise had not been made” -  which today would be recognised as native title 
rights and interests. Commissioner Bonney decided not to take the course 
contemplated by Archdeacon Hale of trying to define the scope of Aboriginal 
rights or in some way curtail the customary use of the land. He preferred to draft 
a lease containing a reservation and other clauses that would make lessees 
“rather desirous of conciliating the natives”.

195  N o te  35  supra.


