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I. IN T R O D U C T IO N

T he regulation  o f  d irectors’ duties in A ustralia is prim arily governed  b y  the 
Corporations Law,* w h ich  is adm inistered and enforced  b y  A S IC .1 2 T he regim e  
o f  sanctions relevant to d irectors’ duties w as fundam entally reform ed in 1993, 
w ith  the introduction o f  n ew  m easures centred on c iv il penalty m ech anism s  
w h ich  drastically  reduced  crim inal law  oversight o f  d irectors’ d uties.3 
P reviously , contraventions o f  the statutory duties o f  directors constituted  crim inal 
o ffen ces, punishable b y  crim inal sanctions. N o w  on ly  the m ost serious 
contraventions m erit crim inal sanctions and the vast m ajority o f  contraventions  
attract c iv il p enalties instead .4

T he c iv il penalty  reg im e had b een  debated at length  b y  the C oon ey  C om m ittee  
and there w ere h igh  expectation s about its prosp ective utility  to A ustralian  
regulators and potential deterrent effec t in the m arketplace. T he reg im e arose  
from  tw o  k ey  recom m endations o f  the C oon ey  C om m ittee. T hese w ere that:

•  crim inal liab ility  under com pany law  not apply in the absen ce o f  
crim inality; and

•  c iv il pen alties be provided  for breaches b y  directors w here no  
crim inality  is in v o lv ed .5

C iv il p enalties have n o w  b een  in p lace for s ix  years, so it is tim ely  to evaluate  
the relative su ccess  o f  the regim e and en gage th ose respon sib le for its 
adm inistration in the p rocess o f  an alysis.6 The central purpose o f  this article is to  
report the findings o f  a research project w h ich  undertook these tasks.

T he structure o f  the article is as fo llow s. Part II id entifies the research  
q uestion  and m eth od ology . Part III outlines the history and operation o f  c iv il 
p en alties under the Corporations Law and Part IV  outlines the theoretical 
in flu en ces underpinning the research project. T his is fo llo w ed  in Part V  b y  an

1 The Corporations Law is the principal statute regulating Australian corporations.
2 On 1 July 1998 the Australian Securities Commission became ASIC. The establishment o f ASIC is part 

of a significant restructuring of the Australian financial regulatory system based on a ‘twin peaks’ policy 
approach, as recommended by S Wallis (Chair), Financial System Inquiry Final Report, March 1997. 
The other regulatory twin peak is a new body, the Australian Prudential Regulatory Authority (APRA), 
which regulates the banking industry. APRA was also established on 1 July 1998, but by a separate 
statute, the Australian Prudential Regulatory Authority Act 1998 (Cth).

3 The civil penalty regime was integrated into the Corporations Law by the Corporate Law Reform Act 
1992 (Cth), effective from 1 February 1993.

4 The new regime implemented the recommendations in the Senate Standing Committee on Legal and 
Constitutional Affairs, Company Directors’ Duties: Report on the Social and Fiduciary Duties and 
Obligations of Company Directors, 1989 (referred to hereafter as the Cooney Report since the Committee 
chair was Senator Barney Cooney). The report had criticised the former regime, finding its criminal 
sanctions too severe, and its fines system too lenient. In the Committee’s view, lawbreakers were not 
sufficiently deterred, and the system lacked credibility with both the regulated and regulators.

5 Cooney Report, ibid at 190-1. See also on the history and theory of civil penalties in Australian company 
law, H Bird, “The Problematic Nature o f Civil Penalties in the Corporations Law” (1996) 14 Company 
and Securities Law Journal 405 and M Gething, “Do We Really Need Criminal and Civil Penalties for 
Contraventions o f Directors’ Duties?” (1996) 24 Australian Business Law Review 375.

6 ASIC has been supportive o f the research project, making available a sample o f senior personnel from 
regional offices across Australia to contribute their analyses of the effectiveness o f civil penalties.
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ov erv iew  o f  A S IC ’s en forcem ent practices and perceptions o f  c iv il p enalties. 
Parts V I to IX  id en tify  and evaluate the k ey  factors w h ich  w ere found to  
in fluence the use o f  c iv il p enalties b y  A SIC  and Part X  con clu d es w ith  a 
sum m ary o f  the m ain findings.

II. R E SE A R C H  Q U E ST IO N  A ND  M E T H O D O L O G Y

A . Research Question
Our research exam in ed  h o w  A SIC  u ses c iv il p enalties as an enforcem en t too l 

against com pany directors. T he principal aim  w as to identify  and evaluate  
critically  the factors w h ich  im pact on A SIC  enforcem ent d ec is ion s regarding  
c iv il pen alties and to understand h o w  the c iv il penalty reg im e is p erceived  b y  
th ose in v o lv ed  in applying the Corporations Law.

T he project is  underpinned b y  strategic regulation theory, an econ om ic  theory  
o f  regulation .7 T he goal o f  en forcem ent too ls is to secure com p lian ce and  
strategic regulation  theory offers insights into h o w  regulatory com p lian ce can be  
m ost e ffec tiv e ly  secured. T he theory is em p loyed  w id ely , includ ing  b y  
researchers in the fie ld s o f  occupational health and sa fety8 and environm ental 
regulation .9 Strategic regulation  theory is outlined  in Part IV  o f  the article.

B. Project Methodology
T he research project in vo lved  an em pirical study, n am ely , a series o f  sem i- 

structured in terv iew s w ith  senior A SIC  en forcem ent personnel from  region al 
o ffic e s  around Australia. The interview s provide a rich prim ary source o f  
inform ation on A SIC  d ecision -m ak in g  p rocesses drawn from  a sam ple o f  sen ior  
en forcem ent personnel (totalling 14), from  A S IC ’s H ead O ffice  and each  o f  the 
R egion a l O ffices . P osition s held  b y  the respondents included: N ational D irector, 
E nforcem ent; R eg ion a l C om m issioner; R egion al D irector, Enforcem ent; 
R egion a l A ssistan t D irector, Enforcem ent; R eg ion a l G eneral C ounsel; R egion al 
D irector o f  O perations; R eg ion a l E xecu tive D irector o f  O perations; Senior  
Lawyer; and L aw yer (L eve l 2).

T he sam ple w as se lec ted  through a p rocess o f  consu ltation  b etw een  A S IC ’s 
N ational D irector, E nforcem ent (N D E ) and the research team . D u e to the 
sen sitive  nature o f  m any o f  the issu es that w ou ld  be the subject o f  d iscu ssion  and

7 Academic proponents o f strategic regulation theory include: J Scholtz, “Deterrence, Cooperation and the 
Ecology o f Regulatory Enforcement” (1984) 18 Law & Society Review 179; I Ayres and J Braithwaite, 
Responsive Regulation: Transcending the Deregulation Debate, Oxford University Press (1992); C Dellit 
and B Fisse, “Civil Liability under Australian Securities Regulation: The Possibility o f Strategic 
Enforcement” in G Walker and B Fisse (eds), Securities Regulation in Australia and New Zealand, 
Oxford University Press (1994).

8 See, for example, F Haines, Corporate Regulation: Beyond ‘Punish or Persuade’, Clarendon Press 
(1997); N Gunningham and R Johnstone, Regulating Workplace Safety: Systems and Sanctions, Oxford 
University Press (1999).

9 G Richardson, A Ogus and P Burrows, Policing Pollution: A Study of Regulation and Enforcement 
Clarendon Press (1982); K Hawkins, Environment and Enforcement, Clarendon Press (1984).
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the con fid en tia lity  ob ligation s im p osed  on  A SIC  b y  s 127 o f  the Australian 
Securities and Investments Commission Act 1989 (Cth), the N D E  and the 
research team  felt that on ly  m ore senior and experienced  A SIC  en forcem ent  
personnel w ere appropriate candidates for the interview s. The N D E  facilitated  a 
national m eetin g  o f  senior enforcem ent personnel in w h ich  the rationale o f  the 
research w as exp la ined  and individuals indicated their desire to participate in  the 
study.

W h ile these procedures ob v io u sly  do not conform  to the criteria o f  random  
selection , in this case such an approach w ou ld  not have b een  suitable. T he focus  
o f  the research project w as the c iv il penalty regim e and its role in A SIC  
enforcem ent. G iven  the sm all num ber o f  actions brought since the 
com m en cem en t o f  the regim e, it w as im portant to in vo lve  personnel w h o  had had  
practical en forcem ent experience w ith  c iv il penalties and/or had b een  in vo lved  in  
d ecision -m ak in g  p rocesses  about w hether c iv il p enalties should  be sought in  
particular cases. Identification  o f  such individuals is u n lik ely  to be ach ieved  b y  
an external source operating from  a random  selection  p erspective. Inform ed  
judgm ent from  k n ow led geab le  persons w ith  an o v erv iew  o f  the organ isation ’s 
operations are m ore lik e ly  to su cceed  in this regard. A pplication  o f  these criteria  
m eant that, out o f  all A SIC  personnel w h o deal in som e w ay  w ith  en forcem ent 
issu es, on ly  a re la tively  sm all num ber w ere qualified  to be interv iew ed  for this 
research project.

T he underlying structure o f  the interview s w as provided  b y  a d esignated  
in terv iew  schedule constructed by the research te a m /0 C op ies o f  this schedule  
w ere sent to the N D E  and the respondents several w eek s b efore the interv iew s  
took  p lace. T his gave the respondents su fficien t tim e to reflect on the sp ec ific  
issu es raised  b y  the various q uestions and relate them  to their exp erience w ith in  
A SIC . A ll the interview s w ere conducted  at the V ictorian  R egion al O ffice  o f  
A SIC  b y m em bers o f  the research team . S ix  o f  the respondents w ere in terv iew ed  
in a face to face situation and the other eight u sing A S IC ’s te le -con feren cin g  
netw ork  facilities. T he duration o f  the interview s ranged from  90 to 180 m inutes  
and they all perm itted substantial d iscussion  o f  the issu es under rev iew . 
F o llo w in g  transcription, research team  m em bers undertook a data co lla tion  
p rocess and identified  the k ey  factors w h ich  in fluence h o w  A SIC  perceives* and  
u ses the c iv il pen alty  regim e. T hese factors are:

•  A S IC ’s en forcem ent p h ilosop h y  and culture;

•  A S IC ’s resource constraints, includ ing financial, geographical and  
personnel constraints;

•  A S IC ’s relationship  w ith  other regulatory agen cies, includ ing  the D PP  
and the courts;

•  the availab ility  o f  alternative enforcem ent m ech anism s to c iv il  
penalties; and

•  particular legal issu es, includ ing the unclear nature o f  parts o f  the 
Corporations Law and its regulatory praxis. 10

10 See Appendix A for the interview schedule.
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T he effec ts  o f  th ese factors are d iscussed  in Parts V I to IX.

III. H IST O R Y  A N D  O PE R A T IO N  O F C IV IL PE N A L T IE S U N D E R  
TH E C O R PO R A T IO N S LA W

A. Operation of the Civil Penalty Regime
( i) C iv i l  P e n a lty  P r o v is io n s

C ivil p enalties are g iven  force b y  sections 1 3 17D A  to 1317JC in Part 9 .4B  o f  
the C o r p o r a tio n s  L a w .  U nder s 13 1 7 D A  the provisions for w h ich  c iv il pen alties  
w ou ld  apply in  the case  o f  breach w ere, until 30 June 1998:

•  s 2 3 2 (2 ) - duty o f  a com pany officer  to act honestly;

•  s 2 3 2 (4 ) - duty o f  a com pany officer  to exercise  reasonable care and  
d iligence;

•  s 2 3 2 (5 ) - duty o f  a com pany officer  not to m ake im proper u se  o f  
inform ation;

•  s 2 3 2 (6 ) - duty o f  a com pany officer  not to m ake im proper use o f  
position;

•  s 243Z E  - g iv in g  prohibited b en efits to a related party o f  a public  
com pany;

•  s 3 1 8 (1 ) - contraventions in  relation to com pany accoun ts;11 and

•  s 588G  - duty o f  a com pany director not to a llow  the com pany to trade 
w h ile  inso lvent.

O n 1 July 1998, b y  reason  o f  am endm ents introduced b y  the C o m p a n y  L a w  
R e v ie w  A c t  1998 (C th), the application o f  c iv il p enalties w as exten ded  to:

•  s 2 54L  - contraventions o f  requirem ents regarding redem ption  o f  
redeem able preference shares;

•  s 2 5 6 D  - contraventions o f  the requirem ents regarding capital 
reductions;

•  s 2 59F  - contraventions o f  the restriction on  a com pany acquiring its 
ow n  shares and taking security over its ow n  shares;

•  s 2 6 0 D  - contraventions o f  the restriction on a com pany provid in g  
financial assistan ce in con n ection  w ith  the acquisition  o f  its shares; and

•  ss 601F C , 601F D , 601F E , 601F G  and 601JD  - contraventions o f  the 
duties and ob ligation s im p osed  on those in vo lved  in the m anagem ent o f  
m anaged investm ent sch em es.

T he focu s o f  this article is on  the c iv il penalty  p rovisions applying to d irectors’ 
duties w h ich  w ere already in  p lace as at 1 July 1998 (principally, ss 2 3 2 (2 ), (4 ),
(5 ), (6 ) and 588G ).

11 Section 318(1) became, with some modifications, s 344(1) on 1 July 1998.
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(ii) S u m m a ry  o f  th e  C o n se q u e n c e s  o f  B r e a c h  o f  a  C iv il  P e n a l ty  P r o v is io n  
T his section  b riefly  sum m arises the con seq u en ces o f  breaching a c iv il penalty  

p rovision  under the C o r p o r a tio n s  L a w .  T hese con seq u en ces are d iscu ssed  in  
greater detail in the fo llo w in g  sections.

W here a c iv il p enalty  p rov ision  is breached, the potential con seq u en ces  
include:

1. A SIC , its delegate or a person authorised b y  the A ttorney-G eneral 
m ay apply to a court for a c iv il penalty  order (s 1317E B );

2. upon such  an application, the court m ay m ake a c iv il penalty  order 
under s 1 3 17E A  in respect o f  the contravention;

3. a c iv il p enalty  order m ay declare that a contravention has occurred, 
or d isq u alify  a contravener from  m anaging a corporation, or im p ose  
a pecuniary penalty;

4. a pecuniary p enalty  o f  an am ount not ex ceed in g  $20 0  0 0 0  m ay be  
im p osed  o n ly  i f  the court is satisfied  that the contravention  is a 
serious on e (s 1317E A (5));

5. p roceed in gs for a c iv il penalty are treated as c iv il p roceed in gs for the 
purposes o f  the application  o f  rules o f  ev id en ce and procedure  
(s 1317E D ), and con seq u en tly  the standard o f  p ro o f is p ro o f on the 
balance o f  probabilities rather than p ro o f b eyon d  reasonable doubt;

6. the court m ay m ake a com pensation  order at the sam e tim e as a c iv il 
p enalty  order (s 1 317H A );

7. a c iv il penalty  order m ay b e m ade against the person  w h o  has 
contravened  the c iv il penalty  p rovision , and against any other person  
in vo lved  in the contravention (s 79);

8. contravention  o f  a c iv il penalty provision  m ay constitute a crim inal 
o ffen ce  i f  the contravener has acted or om itted  to act k n ow in g ly , 
in ten tionally  or reck lessly  and, in addition:

(i) the contravener w as d ishonest and intended to gain an
advantage for th em se lves or any other person; or

(ii) the contravener intended to d ece ive  or defraud som eon e
(s 1317FA );

9. the m axim um  p en alty  for a crim inal contravention is $2 0 0  0 0 0  or 
fiv e  years im prisonm ent or both, and a person  found gu ilty  is  
prohibited from  m anaging a corporation for five  years u n less the 
leave  o f  the court is  obtained (s 229 (3 ));

10. the corporation in relation  to w h ich  there has b een  a contravention  o f  
a c iv il penalty  p rov ision  has a statutory cause o f  action  to sue the  
contravener for any profit m ade b y  the contravener or anyone e lse  
and for any lo ss  suffered  b y  the corporation as a result o f  the act or 
om issio n  constituting the contravention (s 1317H D );

11. the court m ay grant r e lie f  from  liab ility  for contravention  o f  a c iv il
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penalty  p rovision  (s 1317JA ).

(Hi) C iv i l  P e n a l ty  C o n tra v e n tio n s
C iv il penalty  p rov ision s serve both rem edial and penal g o a ls .12 Part 9 .4B  

preserves a com p an y’s general law  rem edial rights against a director w h o  
breaches h is or her duties to the com p an y .13 A lso  it a llow s a statutory rem ed y o f  
com pensation  to a com pany against a director w h o  contravenes a c iv il penalty  
p rov ision .14 T he com pany m ay seek  com pensation  as part o f  the p enalty  
proceed in gs brought b y  A SIC  (or the D PP i f  crim inal p enalties are in vo lved ) or 
separately from  any such  p roceed ings.

( iv )  P e n a l  C o n se q u e n c e s
Part 9 .4B  p rovides for tw o typ es o f  penal consequences: c iv il penalties and  

crim inal p enalties. T w o  kinds o f  c iv il p enalties are prescribed: a pecuniary  
penalty  o f  up to $200  0 0 0 15 and/or an order banning a person from  m anaging a 
corporation for an u n sp ecified  p eriod .16 Crim inal penalties com prise a fine o f  up 
to $20 0  0 0 0  or five  years im prisonm ent or b o t h /7 Crim inal p enalties are on ly  
im p osed  w here a person  contravenes a c iv il penalty p rovision  k n ow in g ly , 
in tentionally  or reck lessly  and the person:

•  w as d ish on est and intended to gain an advantage for the contravener or 
any other person; or

•  intended to d ece iv e  or defraud so m eo n e .18
T he civ il and crim inal p enalty  reg im es operate as alternate reg im es, 

determ ined b y  separate p roceed ings. The e lection  to bring crim inal or c iv il  
penalty  p roceed in gs is a crucial on e becau se a c iv il penalty p roceed in g  precludes  
later crim inal p roceed in gs.19 T he ‘bar’ on subsequent crim inal p roceed in gs w as  
introduced to address double jeopardy concerns.20 C iv il penalty p roceed in gs  
in vo lve  a low er evidentiary burden than crim inal prosecutions b ecau se they are

12 Remedial proceedings meaning those instituted to recover loss or damage arising from non-compliance 
with the Corporations Law.

13 Corporations Law, s 1317HE.
14 See generally Corporations Law, ss 1317HA-HE.
15 Corporations Law, s 1317EA(3)(b). This power is limited by the requirement that the contravention must 

be a serious one: s 1317EA(5). A pecuniary fine cannot be ordered where the person has already been 
ordered to pay punitive damages: s 1317EA(6). If made, the order is enforceable as a judgment: 
Corporations Law, s 1317EG. If the order results from an ASIC investigation, the court may also order 
payment o f ASIC’s expenses: Australian Securities and Investments Commission Act 1989 (Cth), s 91.

16 Corporations Law, s 1317EA(3)(a). The court is not to make an order under s 1317EA(3)(a) if  it is 
satisfied that, despite the contravention, the person is a fit and proper person to manage a corporation: 
s 1317EA(4). The expression “managing a corporation” is defined in s 91 A. Criminal consequences are 
attracted if  the person subsequently fails to comply with the order not to manage the corporation: 
s 1317EF.

17 Corporations Law, ss 1317FA(1) and 1311(2)-(3). See also Corporations Law, Third Schedule, 
Penalties.

18 Corporations Law, s 1317FA(1).
19 Corporations Law, s 1317FB. The reverse is not the case. See Corporations Law, ss 1317GC-GD.
20 To address the concern that a defendant is not exposed to both civil and criminal penalties for the same 

contravention.
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conducted  u sin g  c iv il rules o f  ev id en ce and procedure.21

( v) P r o s e c u tio n s  u n d e r  P a r t  9 .4B
C iv il penalty p roceed in gs under Part 9 .4B  can be brought b y  A S IC  or an 

authorised m inisterial d elegate .22 H ow ever, crim inal prosecutions are brought by  
the D PP, pursuant to a m em orandum  o f  understanding b etw een  A S IC  and the  
D PP. A  general d efen ce o f  h on esty  and fairness is available to defendants in  
c iv il penalty p roceed in gs, but not crim inal p roceed in gs.23 T he current drafting o f  
Part 9 .4B  creates a num ber o f  evidentiary problem s for both c iv il and crim inal 
p roceed in gs w h ich  are d iscu ssed  later in this article.24

B. Historical Background
(i) T he P r e v io u s  R e g im e  o f  S a n c tio n s

Part 9 .4B  com m en ced  operation on 1 February 1993. A  com parison  to the 
C o r p o r a tio n s  L a w  preced in g  Part 9 .4 B ’s introduction h igh lights the im pact o f  the  
reform s. Prior to the insertion o f  Part 9 .4B , contraventions o f  statutory duties 
ow ed  b y  corporate o fficers w ere d eem ed  to be o ffen ces, attracting b oth  crim inal 
sanctions and c iv il rem edies. T he range o f  crim inal sanctions con sisted  o f  a 
variable fine and im prisonm ent.25 C iv il rem edies enabled recovery  for lo ss  or 
dam age resulting from  contravention.26 There w as a d istinct d iv id e b etw een  the 
tw o enforcem ent m easures, reflectin g  their b ipolar purposes. Crim inal sanctions, 
reflectin g  their traditional paradigm , m eant to punish. C iv il rem edies sought to  
com pensate .27 28

(ii)  R e fo r m  Im p e tu s
Part 9 .4B  resulted  from  three reform  proposals o f  the C oon ey  C om m ittee , in  

its report titled  C o m p a n y  D ir e c to r s  * D u tie s :  R e p o r t  on  th e  S o c ia l  a n d  F id u c ia r y  
D u tie s  a n d  O b lig a tio n s  o f  C o m p a n y  D ir e c to r s ?  T hey were:

•  that crim inal liab ility  under com pany law  should  not apply in  the 
ab sen ce o f  crim inality;29

•  that the statutory duty o f  h onesty  im p osed  upon corporate o fficers be  
am ended so that crim inal liab ility  arising from  contravention  w ou ld  
o n ly  apply w here conduct w as gen u in ely  crim inal in  nature;30 and

•  that c iv il p en alties be provided  for breaches b y  directors w here no  
crim inality  w as in vo lved  and, in appropriate circum stances, that p eop le

21 Corporations Law, s 1317ED(1).
22 Corporations Law, s 1317EB.
23 Corporations Law, s 1317JA.
24 See also H Bird, note 5 supra at 413-20.
25 Companies Code, s 570; Corporations Law, s 1311.
26 Companies Code, ss 229(6), (7) and (10); Corporations Law, ss 232(7), (8) and (11).
27 K Mann, “Punitive Civil Sanctions: The Middle Ground Between Criminal and Civil Law” (1992) 101 

Yale Law Journal 1795 at 1798.
28 Note 4 supra.
29 Ibid at 190.
30 IbiddX\9\.
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suffering lo ss  as a result o f  a breach be able to cla im  dam ages in  
p roceed in gs brought to recover the lo ss .31 * *

T he C oon ey  C om m ittee’s proposals sought to construct a pyram id o f  
enforcem ent m easures supporting the regulation o f  corporate o fficers b y  the 
Corporations Law?1 T his con cept reflects the influence o f  strategic regulation  
theory, w h ich  p rovides a m eans o f  ordering the sanctions w h ich  can be im p osed  
under the Corporations Law, from  the least to the m ost severe. T he first and  
secon d  p roposals su ggested  con fin in g  crim inal sanctions to contraventions that 
w ere “gen u in ely  crim inal in nature” .3 T he intention w as to reduce the scop e of, 
but not rem ove, crim inal sanctions, w h ich  at the tim e o f  the proposals, applied  to  
all contraventions d eem ed  to be o ffen ces b y  the Corporations Law. T he C oon ey  
Report firm ly d iscouraged  the com plete rem oval o f  crim inal sanctions.34

T he C om m ittee’s third recom m endation  had tw o parts: the introduction o f  
c iv il pen alties for m iscon d uct fa lling  short o f  a crim inal offen ce; and the 
exp an sion  o f  c iv il rem ed ies to include n ew  com pensation  rights in c iv il p enalty  
p roceed in gs.35 C iv il p enalties w ou ld  be both m onetary and n on-m onetary in  
nature. Their purpose w as to sanction  m iscon d uct fa lling  short o f  a crim inal 
o ffen ce .36 T he p rov ision  o f  c iv il rem edies in c iv il penalty p roceed in gs preserved  
the availab ility  o f  c iv il rem ed ies in all contravention cases. T aken together, the 
proposals recom m en ded  a hierarchy o f  enforcem ent m easures: c iv il rem ed ies  
fo llo w ed  b y  c iv il p en alties and, lastly , crim inal sanctions.37 T his hierarchy  
enabled  a strategic approach to regulatory enforcem ent, as exp la ined  in Part IV.

IV. T H E O R E T IC A L  IN FL U E N C E S ON TH E STU D Y  

A. Strategic Regulation Theory
Strategic regulation  theory provides a broad p erspective on the role o f  

en forcem ent sanctions in securing regulatory com pliance. T he theory advocates  
regulatory com p lian ce as b est secured b y  persuasion  rather than legal 
enforcem ent. T he econ om ic p rem ise behind  this v ie w  is that p ersuasive  
m easures are le ss  co stly  than enforcem ent m easures. For persuasion  to be  
effec tiv e , h ow ever, the threat o f  punishm ent m ust lie  behind  the regulator’s 
con cilia tory  actions or gestures. T his threat should  con sist o f  a set o f  integrated  
sanctions, w h ich  the regulator can enforce w h en  a contravention occurs. T he  
sanctions should  esca late in  severity  in  proportion to the nature o f  the 
contravention.

T his con cep t is  u su a lly  graphically  represented b y  the pyram id m od el, w ith

31
32
33
34
35
36
37

Ibid at 190. A further recommendation concerning ‘on-the-spot’ fines was also made: ibid at 192.
Ibid.
Ibid at 190.
Ibid at 188.
Ibid at 191.
Ibid at 80.
Ibid at 190-1. C Dellit and B Fisse, note 7 supra at 583-92.
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incapacitation  at the ap ex .38 Incapacitation can be ach ieved  through both c iv il  
and crim inal m easures. For the natural person, crim inal sanctions w h ich  
incapacitate that person  (that is, a ja il term ), are v iew ed  as the ultim ate penalty. 
A t the b ase o f  the pyram id are m ethods o f  education  and persuasion. T his lev e l 
is u sually  su ffic ien t for m ost o f  the regulated population, includ ing th ose w h o  
com m it m inor acts o f  n on -com p lian ce. T he upper lev e ls  are n ecessary  for 
dealing  w ith  others such  as the incom petent, the irrational and esp ec ia lly  those  
rational calcu lating citizen s w h o  b e liev e  that it is not in their s e l f  interest to  
com p ly  u n less the costs ou tw eigh  the b en efits .39 T he appropriate sanctions m ay  
be letters o f  w arning, fo llo w ed  b y  c iv il penalties and other c iv il lega l 
m ech anism s. C ontinued  failure to com p ly  or m ore egregious contraventions w ill 
activate crim inal sanctions. T he severity  o f  a sanction can be gauged  from  its 
proxim ity  to the apex o f  the pyram id.40 C iv il p enalties should  inhabit the m iddle  
to low er-upper lev e ls  o f  the pyram id and in ideal cond itions w ill be c lo se ly  
integrated w ith  other regulatory sanctions.

T he goal o f  the pyram id en forcem ent m od el is to stim ulate m axim um  le v e ls  o f  
regulatory com plian ce. R egulators start by assum ing that the regulated  are 
w illin g  to com p ly  voluntarily  (w hether in a self-regulatory or public agen cy  
environm ent). In an ideal w orld  the regulated w ou ld  not n eed  any inducem ent or 
threat from  the regulator. H ow ever, the regulator m ust accept the reality  o f  non- 
com p lian ce and be prepared to m ove ‘u p ’ the enforcem ent pyram id. T he  
rationale o f  strategic regulation  theory and the pyram id m od el is that the 
regulated  w ill com p ly  sooner or later through a com bination  o f  norm ative desire  
and instrum ental deterrence. A yres and B raithw aite argue that i f  the regulator  
can p lau sib ly  threaten to m eet the regu lated ’s n on -com p lian ce b y  m ov in g  
su cce ssiv e ly  up the pyram id, then m ost o f  the regulator’s w ork  can be done  
e ffec tiv e ly  at the bottom  lev e ls  o f  the pyram id. T his is b ecau se the “b igger the 
sticks at the d isposal o f  the regulator, the m ore it is able to ach ieve its results b y  
speak ing so ftly ” .41

Pursuant to strategic regulation  theory and esp ec ia lly  in the con text o f  
d irectors’ duties, sanctions should  serve tw o functions, nam ely:

•  they should  im p ose punishm ents against persons com m ittin g  
contraventions o f  the law  ( ‘the enforcem ent fu n ction ’); and

•  deter p eop le  in  general from  contravening the law  ( ‘the preventative  
fu n ction ’).

38 Professor Braith waite formulated and developed the enforcement pyramid in a number o f his 
publications: see, for example, J Braithwaite, To Punish or Persuade: Enforcement of Coal Mine Safety, 
State University o f New York Press (1985); I Ayres and J Braithwaite, note 7 supra.

39 I Ayres and J Braithwaite, note 7 supra. These views reflect the ‘game’ theory o f  regulation which 
argues that regulation is a game of negotiation and interaction between the regulator and the persons 
regulated. Those regulated are presumed to be rational, single actors who determine whether to comply 
with regulation by assessing the costs and benefits which compliance produces for them at a particular 
time. See J Scholtz, note 7 supra.

40 P Grabosky, “Discussion Paper: Inside the Pyramid: Towards a Conceptual Framework for the Analysis 
o f Regulatory Systems” (1997) 25 International Journal o f the Sociology of Law 195 at 196.

41 J Braithwaite, “Responsive Business Regulatory Institutions” in C Coady and C Sampford (eds), 
Business, Ethics and the Law, Federation Press (1993) 88.



1999 UNSW Law Journal 427

B. The Enforcement Pyramid in the Corporations Law
T he research project tested, inter alia, w hether the use o f  c iv il p en alties by  

A SIC  is con sisten t w ith  its desired  regulatory functions. Figure 1 d ep icts the 
pyram id o f  en forcem ent m ech anism s available to A SIC  to secure com plian ce b y  
directors w ith  their statutory duties under the C o r p o r a tio n s  L a w .  In an alysin g  
the lev e ls  o f  the pyram id, a num ber o f  observations should be kept in  mind:

1. T he pyram id constructed here applies on ly  to d irectors’ duties. S im ilar  
pyram ids cou ld  be constructed for other substantive areas o f  the 
C o r p o r a tio n s  L a w , such as enforcem ent relating to takeovers and  
p rospectuses.

2. T he list o f  sanctions and procedures h igh lighted  in the d iscu ssion  
should  not b e v iew ed  as exhaustive, but as a subset o f  those available  
to A SIC  in its en forcem ent w ork in vo lv in g  directors’ duties. That list 
w ou ld  o b v io u sly  change for enforcem ent activ ity  in other areas o f  the 
C o r p o r a tio n s  L a w .

3. M ost o f  the sanctions d iscussed  are im p osed  b y  the C o r p o r a tio n s  L a w .  
H ow ever, to g iv e  a m ore com prehensive picture o f  enforcem ent, the  
d iscu ssion  w ill a lso  refer to sanctions and enforcem ent procedures  
im p osed  b y  the A u s tr a l ia n  S e c u r it ie s  a n d  In v e s tm e n ts  C o m m iss io n  A c t  
and related crim es leg isla tion .42

42 Australian Securities and Investments Commission Act 1989 (Cth) (ASIC Act); Crimes Act 1914 (Cth) and 
state Crimes Acts.
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FIG U R E 1: E N FO R C E M E N T  PY R A M ID  R E G A R D IN G  
D IR E C T O R S’ D U T IE S U N D E R  TH E CORPORATIONS LAW*

(i) Persuasion and Education
T he low er lev e ls  o f  an enforcem en t pyram id typ ica lly  con sist o f  a series o f  

in cen tives or ‘carrots’ w h ich  encourage com plian ce and avoid  unn ecessary  
an tagonism  b etw een  the regulator and the regulated.43 44 T he Corporations Law 
enforcem en t pyram id reflects this trend. T he persuasion  and education  lev e l  
m ight includ e su rveillance program s, education  and advice program s, and other  
to o ls  such  as m edia  re leases u sed  b y  A SIC  as part o f  its national corporate p lan  
to encourage aw areness o f  statutory ob ligation s, im prove com plian ce lev e ls , and  
d etect and deter contraventions.45

43 This representation o f the enforcement pyramid is adapted from the work of I Ayres and J Braithwaite, 
note 7 supra', C Dellit and B Fisse, note 7 supra-, B Fisse and J Braithwaite, Corporations, Crime and 
Accountability, Cambridge University Press (1993) p 142.

44 N Gunningham and R Johnstone, note 8 supra, p 117.
45 ASIC website address: <http://www.asic.gov.au>.

http://www.asic.gov.au
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(ii)  N e g o tia t io n  a n d  S e tt le m e n t
A SIC  has a w id e  d iscretion  to ch oose  h ow  to deal w ith  cases o f  suspected  non- 

com plian ce and is em pow ered  to n egotiate and settle cases rather than launch  
court p roceed in gs b y  s 11(4) o f  the A S IC  A c t.  S ince 1 July 1998, A SIC  has a lso  
had the p ow er to accept an enforceable undertaking from  a person  in con n ection  
w ith  a matter A SIC  has the pow er to investigate under the A S I C  A c t .46 A SIC  has 
stated its p osition  on enforceab le undertakings in A SIC  Practice N o te  69. A lso , 
A SIC  has reported on  sp ecific  instances in w h ich  it has accepted  enforceab le  
undertakings b y  a person  not to take part in  the m anagem ent o f  a com pany in  
A SIC  M edia  R elea ses.47

( iii)  In v e s tig a tio n s , I n s p e c tio n s  a n d  E x a m in a tio n s
T his lev e l in  the C o r p o r a tio n s  L a w  enforcem ent pyram id is a result o f  A S IC ’s 

en forcem ent pow ers under both its ow n  enabling A ct and the C o r p o r a tio n s  L a w .  
T he A S I C  A c t  em pow ers A SIC  to:

•  conduct investigation s as it thinks exp ed ien t for the due adm inistration  
o f  the C o r p o r a tio n s  L a w  such as w here it has a su sp icion  o f  a 
contravention o f  the C o r p o r a tio n s  L a w  or other law s relating to fraud or 
d ish on esty  (A S IC  A c t , s 13) or fo llo w in g  the receip t o f  a report from  a 
receiver or liquidator {A S IC  A c t,  s 15);

•  serve a n otice on  a person, w h o  it suspects or b e liev es  can assist w ith  an 
investigation , com p ellin g  them  to g ive  reasonable assistance or to  
appear before an A SIC  sta ff  m em ber to answ er q uestions on oath {A S IC  
A c t , s 19; C o r p o r a tio n s  L a w , Part 5 .9  D iv is io n  1);

•  in sp ect b ook s required to be kept b y  com panies under the C o r p o r a tio n s  
L a w  {A S IC  A c t,  s 28).

T hese m easures serve several purposes. T hey  have a protective function  in  
that they assist A SIC  in d etecting and prosecuting contraventions o f  the 
C o r p o r a tio n s  L a w .  T hey also  have a deterrent function. There is  a d istinct 
p ossib ility  o f  adverse con seq u en ces resulting from  an investigation , hearing or 
insp ection  for the regulated  persons or entities. In addition to any lega l action  
w h ich  is subsequently  taken against them  b y  A SIC  for contravening the 
C o r p o r a tio n s  L a w ,  th ey  m ay a lso  be liab le for fa iling  to com p ly  w ith  
investigation , insp ection  and hearing requirem ents {A S IC  A c t,  ss 63-7 ). T hese  
procedures con su m e the regulated p erson ’s or en tity ’s tim e and financial 
resources, and the p ossib ility  o f  reim bursem ent o f  exp en ses b y  A SIC  fo llo w in g  
com p letion  o f  the procedures is lim ited .48

T he exact p lacem ent o f  this set o f  sanctions w ith in  the C o r p o r a tio n s  L a w  
en forcem ent pyram id is uncertain. T he circum stances in  w h ich  A SIC  is  
em pow ered  to exercise  investigation , inspection  and exam ination  pow ers include

46 ASIC Act, s 93 AA.
47 See, for example, MR 98/236 and MR 98/340.
48 See ASIC Act, s 89. There is no common law right to recover expenses: Re Equiticorp Finance Ltd; Ex 

parte Brock (No 2) (1992) 27 NSWLR 391.
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serious contraventions of the Corporations Law. Thus, these sanctions can be 
viewed as occupying a higher level than the letters of warning and penalty 
notices. However, because of ASIC enforcement procedures, discussed in Part 
V, they are more likely to be features of lower-level enforcement measures.

(iv) Letters o f Warning and Penalty Notices
Letters of warning and penalty notices are the next rung in the Corporations 

Law pyramid. They mark the shift from a ‘carrots’ to ‘sticks’ enforcement 
policy, albeit that they are small sticks intended in most cases as only a “tap on 
the shoulder” rather than a punitive sanction.49 Many different mechanisms can 
be utilised at this level including the issuing of ‘show cause’ notices and penalty 
notices. Such mechanisms are intended to be preventative in nature. Their 
deterrent value is specific, rather than general. However, they allow action to be 
taken quickly without requiring recourse to the courts. Examples of applicable 
measures include:

• ‘show cause’ notices: ASIC may give a ‘show cause’ notice to a 
director of two or more companies that have gone into liquidation 
paying their unsecured creditors less than 50 cents in each dollar owed. 
The notice requires the director to show cause why the director should 
not be the subject of a management banning notice (Corporations Law, 
s 600(2)); and

• penalty notices: ASIC may serve a notice on a person alleged to have 
contravened the Corporations Law requiring them to pay a prescribed 
penalty within a specified period (Corporations Law, s 1313).

(v) Remedial Civil Law Based Remedies
A key feature of the Corporations Law enforcement pyramid is the presence of 

civil law based remedies. These remedies are the traditional domain of 
shareholders and, in limited circumstances, creditors, seeking redress for the 
consequences of certain corporate activities. The Corporations Law, assisted by 
the ASIC Act, harnesses the natural potency of civil remedies and turns them into 
enforcement tools available for use by ASIC. Their potency derives from the fact 
that, in some circumstances, they offer ‘real-time’ or immediate action against 
the recalcitrant minority of corporate law offenders who fail to change their 
behaviour under threat of less aggressive measures. Examples of civil law 
remedies in the Corporations Law include:

• court orders freezing assets, preventing foreign travel and/or the transfer 
of assets (Corporations Law, s 1323);

• court orders appointing a trustee, receiver, or receiver and manager over 
the assets of individuals or companies (Corporations Law, s 1324);

• court orders winding up a company and appointing a liquidator 
(Corporations Law, ss 464 and 472); and

49 N Gunningham and R Johnstone, note 8 supra, p 122.



1999 UNSWLaw Journal 431

• court orders for payment of compensation by a person who contravened 
a civil penalty provision causing loss or damage to the company 
concerned (Corporations Law, s 1317HA);

• interim and final injunctive relief (Corporations Law, s 1324).

(vi) Pecuniary Criminal and Civil Penalties
The penultimate layer of the pyramid consists of the pecuniary civil and 

criminal penalties found in Part 9.4B. Fines of up to $200 000 may be imposed 
as either a civil or a criminal penalty. The two types of penalty are part of the 
same level o f the pyramid because they are mutually exclusive sanctions, the 
selection of one operates as a bar to the use of the other. In the context of 
enforcement against directors as natural persons this is contrary to the 
enforcement strategy promoted by strategic regulation theory, which advocates 
that civil penalties and criminal penalties should constitute separate levels within 
the pyramid, with civil penalties occupying the middle to higher levels and 
criminal penalties occupying the highest level of the enforcement pyramid.50

Another difficulty concerning the placement of pecuniary penalties (civil or 
criminal) within the pyramid involves the size of the penalty imposed. While a 
fine of up to $200 000 is available, often a much lower sum is imposed by the 
court. The penalties imposed to date (see Appendix B) have ranged from $1 000 
to $40 000. If a small pecuniary penalty is imposed, it is arguable whether the 
penalty can rightfully be depicted as belonging among the upper levels o f the 
enforcement pyramid.

(vii) Management Banning Orders
At the apex of the Corporations Law enforcement pyramid, there are three 

possible types of management banning sanctions. They arise under ss 230, 599 
and 600 of the Corporations Law.51 Under s 230, a court may prohibit from 
managing a company a director, secretary or executive officer who:

50 For companies different considerations may apply. For example, a civil compensation order may be the 
ultimate sanction if  it is large enough to result in the winding-up of the company.

51 Section 229 o f the Corporations Law provides for automatic banning from managing a company in 
certain circumstances. Unlike ss 230, 599 and 600, there is no requirement for the court or ASIC to 
impose the order. Rather, in the specified circumstances, there is an automatic prohibition on managing a 
company. The specified circumstances are:

•  a person becoming an insolvent under administration;
• a person being convicted:

- on indictment o f an offence against an Australian law, or any other law, in connection with the 
promotion, formation or management o f a company; or
- o f  serious fraud; or
- o f any offence for a contravention of specified sections o f the Corporations Law including s 232 
(dealing with directors’ duties); or
- o f an offence o f which the person is guilty because o f s 1317FA(1) (criminal proceedings for 

breach o f  a civil penalty provision).
Section 229 provides that a person who is convicted within the circumstances specified must not, within 
five years after the conviction or, if  the person was sentenced to imprisonment, after release from prison, 
manage a company without the leave o f the court. In the case o f an insolvent under administration, the 
person must not manage a company without the leave o f the court.
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• was an officer of a company which repeatedly breached the 
Corporations Law and the person failed to take reasonable steps to 
prevent the company breaching the Corporations Law,

• has repeatedly breached the Corporations Law, or
• has contravened s 232(2) (failure to act honestly as a company officer) 

or s 232(4) (failure to exercise a reasonable degree of care and diligence 
as a company officer).

Under s 599, a court may prohibit from managing a company a person who 
was a director of, or concerned in the management of, two or more companies 
which have:

• been wound up for insolvency;
• been under administration;
• executed a deed of company arrangement;
• ceased to carry on business because of insolvency;
• had a levy of execution which has not been satisfied;
• had a receiver or a receiver and manager appointed; or
• entered into a compromise or arrangement with creditors.

Under s 600 ASIC may prohibit from managing a company a person who has 
been a director o f two or more companies that have gone into liquidation paying 
their unsecured creditors less than 50 cents in each dollar owed.52

A banning order is a quasi incapacitation order. If imposed, it prevents a 
person being involved in the management of a company but does not prevent the 
person from being involved in the company in another capacity. Section 599 
allows a court to ban a person from management of a company for up to five 
years, which is the same as for the ASIC-imposed banning orders under s 600. 
Section 230 allows for an indefinite management banning order.

(viii) Incapacitative Civil and Criminal Penalties
Also at the apex of the Corporations Law pyramid is incapacitation through 

the civil and criminal penalties found in Part 9.4B of the Corporations Law. 
They both belong to the one level of the pyramid for the same reason that 
pecuniary criminal and civil penalties do, namely, because the selection of one 
operates as a bar to the use o f the other.

The bar preventing both civil penalty and criminal proceedings is only one o f a 
number of problems of significant complexity under Part 9.4B. Another concern 
is the similarities between the civil and criminal penalty regimes. Both offer 
pecuniary penalties up to a maximum amount of $200 000. The distinction 
between them appears to be one o f stigma, with the criminal pecuniary penalty 
being more injurious to reputation than the civil penalty equivalent. In addition, 
both regimes have incapacitation orders. The civil penalty regime includes a

52 For more detailed discussion o f ss 229, 230, 599 and 600, see HAJ Ford, RP Austin and IM Ramsay, 
Ford’s Principles o f Corporations Law , Butterworths looseleaf (1999) at [7.191].
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management banning order for an unspecified duration. The criminal regime 
contemplates incapacitation in the form of a prison sentence of up to five years. It 
would be preferable if  there were a wider variety of civil penalties available, so 
that the ‘deterrent’ effect o f the criminal penalty regime could be enhanced.

C. A Third Dimension to the Pyramid?
The enforcement pyramid is very much a two dimensional model which 

assumes smooth, predictable interaction between the regulator and the regulated 
as depicted by the various tiers of enforcement response. There is a large 
question mark over whether the reality which is the ‘rough and tumble’ of 
commerce and its regulation by the C orporations L aw  delivers such measured 
and desirable outcomes. The reality of enforcement in the marketplace suggests 
a far more complex pyramid than the one depicted above. It is therefore 
necessary to examine the activities o f the many players in the field of regulatory 
compliance (the regulator, the regulateds, the media and intervening professional 
actors such as accountants, lawyers, liquidators, the DPP, courts, specialist 
tribunals and the police).

Assessing the effect of the interaction between these players (both systematic 
and random), is both a theoretical and practical goal of this and other ongoing 
research projects. The aim is to colour in some of the three dimensional 
background of the regulatory pyramid of strategic regulation theory as it exists in 
the context of corporate regulation in Australia. This article focuses 
predominantly on the regulator’s engagement with the enforcement pyramid. 
Other intervening elements in the regulatory profile are the subject of ongoing 
research.53 The canvas for this attempted three dimensional picture is one 
specific tier in the enforcement pyramid: civil penalties in relation to the 
enforcement of directors’ duties with the objective of discovering what actors 
and processes constitute the interplay o f its regulatory profile.54

V. ASIC’S ENFORCEMENT PRACTICES AND 
PERCEPTION OF CIVIL PENALTIES

As the focus of this article is on ASIC’s use of civil penalties, it is appropriate 
to establish the context in which that occurs by way of an overview of ASIC’s 
objectives, investigatory powers and enforcement procedures. This leads to a 
preliminary analysis of ASIC’s perception of civil penalties.

A. ASIC’s Objectives and Functions
ASIC is a Commonwealth statutory corporation created by the A ustralian

53 It is the intention o f the research team to continue to develop this picture through subsequent empirical 
research involving other regulatory players.

54 This approach is influenced by the theory o f regulatory tripartism, which advocates a system o f regulation 
involving three institutional forms; the government, the regulated entities and third parties representing 
public interest concerns and causes. See generally, I Ayres and J Braithwaite, note 7 supra.
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Securities and Investments Commission Act 1989 (Cth). ASIC describes itself as 
“an independent government body that enforces and administers the 
Corporations Law and consumer protection law for investments, life and general 
insurance, superannuation and banking (except lending) throughout Australia”.55 
ASIC describes its purpose as being to “reduce fraud and unfair practices in 
financial markets and financial products so consumers use them confidently and 
companies and markets perform effectively”.56

Section 1(2) of the ASIC Act states that in performing its functions and 
exercising its powers, ASIC must strive to:

• maintain, facilitate and improve the performance of the financial system 
and the entities within that system in the interests o f commercial 
certainty, reducing business costs, and the efficiency and development 
of the economy;

• promote the confident and informed participation of investors and 
consumers in the financial system;

• achieve uniformity throughout Australia in how ASIC and its delegates 
perform those functions and exercise those powers;

•  administer the laws that confer functions and powers on it effectively 
and with a minimum of procedural requirements;

• receive, process and store, efficiently and quickly, the information given 
to ASIC under the laws that confer functions and powers on it;

• ensure that information is available as soon as practicable for access by 
the public; and

• take whatever action it can that is necessary in order to enforce and give 
effect to the laws that confer functions and powers on it.

B. Investigatory Powers
The ASIC Act provides for four grounds upon which ASIC may commence a 

formal investigation:
1. a contravention of the Corporations Law (s 13 o f the ASIC Act);
2. a contravention of a law of the Commonwealth or of a state or territory, 

being a contravention that:
• concerns the management or affairs of a corporation or a managed 

investment scheme; or
• involves fraud or dishonesty and relates to a corporation, managed 

investment scheme, securities or futures contracts (s 13);
3. if  the Minister directs ASIC to investigate a matter because, in the 

Minister’s opinion, it is in the public interest for that matter to be

55 Australian Securities and Investments Commission, Annual Report, 1997-98 at 2.
56 Ibid.
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investigated (s 14);57
4. if ASIC receives a report of a receiver or liquidator lodged under s 422 

or s 533 of the C orporations L aw  (s 15).58
As part of conducting a formal investigation, ASIC has the power to require 

the production of books and the giving of an explanation of their contents and 
may, if  necessary, seize such books by search warrant. ASIC may also require 
the disclosure of information about securities or futures contracts.59 As discussed 
above, where ASIC or its investigators have reasonable grounds to suspect or 
believe that a person can give information relevant to a matter that it is 
investigating or is to investigate, ASIC may undertake a private examination of 
that person.60 Where a person is to be subject to an examination, that person 
must receive from ASIC a formal notice advising him or her of matters including 
the nature of the matter being investigated and certain rights such as the right to 
be legally represented and rights in respect o f providing self-incriminating 
information. Any information which ASIC obtains by way of an examination 
may be used by ASIC in subsequent criminal or civil proceedings.

In 1997-98, ASIC assessed 3 798 complaints from the public alleging breaches 
of the law. Of these complaints:

• 39 per cent were referred for surveillance;
•  16 per cent were resolved with the complainant;
• 4 per cent resulted in cautions or undertakings;
• 3 per cent led to formal investigations; and
• 38 per cent were not pursued.61

In the same year, ASIC assessed 3711 reports from company liquidators, 
receivers, administrators and auditors. 2842 of these reports alleged offences 
while the remainder did not allege any offence but informed ASIC of directors of 
companies that had returned less than 50 cents in the dollar to their creditors. Of 
the reports lodged with ASIC:

• 4 per cent were resolved;
• 9 per cent were pursued through surveillance;
• 1 per cent were investigated; and
• in 86 per cent no useful action could be taken because the reports were

57 Section 14(2) describes the possible matters which the Minister may direct ASIC to investigate. These 
include alleged or suspected contraventions o f the Corporations Law or other laws concerning the 
management or affairs o f companies; dealing in securities; dealing in futures contracts; the affairs o f a 
company; or the giving o f advice, analyses or reports about securities or futures contracts.

58 For more detail on the circumstances in which ASIC may commence investigations and its powers when 
conducting such investigations, see J Kluver, “ASIC Investigations” in Australian Corporation Law: 
Principles and Practice, Volume 3, Butterworths looseleaf, Ch 15.

59 ASIC Act, Part 3, Division 3 and Part 3, Division 4.
60 ASIC Act, Part 3, Division 2.
61 Note 55 supra at 33.
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submitted too late.62
In 1997-98, ASIC commenced 215 new investigations and completed 199 

major litigation enforcement actions.63
As at 30 June 1998, ASIC employed 658 staff who worked in enforcement and 

regulatory activities (57 per cent o f its total staff of 1 152).64 Expenditure on 
enforcement and regulatory activity totalled $70 million in 1997-98 or 59 per 
cent of ASIC’s total running costs in that year.65

C. Enforcement Procedures
ASIC follows standardised procedures in its enforcement decision-making 

processes. Referrals such as liquidators’ reports go through the standardised 
assessment channels o f evaluation. Those that do not allege offences go to the 
ASIC triage system and are recorded on the database. Those reports and indeed 
any other complaints/referrals which allege offences are evaluated by the 
Complaints Management Program (CMP) in each region. Overall, the CMP 
writes off a significant percentage of complaints as they do not come within the 
C orporations L aw  or are very minor offences. Standardised ASIC organisational 
procedures are followed, with the CMP analysing each matter and producing a 
report. The report is then reviewed by a more senior committee, called a 
Technical Review and Assessment Committee (TRAC). On the basis o f  
recommendations and other operational priorities, TRAC makes a decisions as to 
what information in the report needs to be clarified and also a final resourcing 
decision. This committee is usually composed of about four senior personnel 
within each regional office. There are no fixed membership rules, but Regional 
General Counsel, Regional Director of Operations and Regional Director of 
Enforcement are usually involved. The TRAC makes an assessment based on 
similar criteria to the CMP, guided by accompanying reports, the TRAC’s 
supervision of the global enforcement picture within that regional office and 
Case Selection Criteria.

Broadly speaking, the Case Selection Criteria involve three questions. The 
first is whether the complaint is likely to give rise to a cause o f action within 
ASIC’s jurisdiction with an appropriate remedy. The second involves TRAC 
considering whether taking enforcement action in relation to the matter would 
have any regulatory effect, either because of the significance of the matter in its 
own right or because it is representative of a wider trend of non-compliance. The 
third question to consider is whether there are any other general considerations 
which suggest that enforcement action should not be taken, for example, the age 
of the matter, the fact that significant witnesses may be located overseas and 
whether the complainant is as equally placed as ASIC to commence enforcement 
action. One respondent believed that all ASIC enforcement personnel would 
agree that:

62 Ibid at 33.
63 Ibid at 60.
64 Ibid at 2.
65 Ibid at 23.
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The major criterion is regulatory effect. The A SC  does not m erely have an 
investigation orientation, it is very com m itted to cam paign-base^ enforcem ent, w ith  
both a sim ultaneous specific and general deterrence motivation.

All respondents detailed how ASIC project methodology management 
techniques were applied to all cases, so that appropriate matters were investigated 
with appropriate levels of resources and appropriate modes of enforcement were 
pursued. It was apparent from the interviews that ASIC is making strenuous 
efforts to function, and to be seen to function, as a truly unitary national 
regulator.

D. ASIC’s Perception of Civil Penalties
The overwhelming view of the respondents was that civil penalties are a 

positive initiative in the enforcement of the Corporations Law. This was 
invariably expressed in both specific and analogous terms. For example:

“ .. .the c iv il penalty rem edy is a particularly useful one...”;

“...c iv il penalties can be a m ost effective regulatory m echanism ...”;

“...c iv il penalties provisions have got pretty good teeth...”;

“...c iv il penalties are an additional useful enforcem ent arrow in the quiver...”; and 

“...c iv il penalties u sefu lly  extend the enforcem ent toolkit...” .

However, ASIC media releases indicate that it has commenced only 14 civil 
penalty applications relating to 10 case situations since 1993.66 67 This figure of 14 
is surprisingly low and many of those interviewed were not aware o f what the 
national total might be. Of particular interest to the authors was the fact that, up 
to the date of the interviews, the New South Wales office of ASIC, the largest 
and most active office in enforcement terms accounting for approximately 40 per 
cent of total activity, had not launched a single civil penalty action.

In the authors’ view, it appears that the actual experience of civil penalties in 
practice has not matched their enforcement potential or the desire of the 
regulators themselves to implement them. The responses to interview questions 
reveal that the disparity between the intrinsic enforcement capability of civil 
penalties and the enthusiasm of the regulators to apply them on the one side, and 
the low incidence o f civil penalties on the other, is due to a complex set of 
interrelated operational factors discussed shortly.

This relative uncertainty about the incidence of civil penalties is a reflection of 
the ambiguity that surrounds them in general. Question 2(a) of the interview 
schedule asked how effective civil penalties are as a regulatory mechanism and 
the general view of their effectiveness can be seen from this response:

66 Most o f the interviews were conducted in mid-1998, just prior to 1 July 1998 when the Australian 
Securities Commission became the Australian Securities and Investments Commission. Hence the 
references in many of the interviews are to the ASC.

67 See Appendix B for comparative verdicts and other specific details of the individual civil penalty actions.



438 Civil Penalties and the Enforcement o f Directors ’ Duties Volume 22(2)

The effectiveness o f  c iv il penalties is lim ited, because the initial concerns o f  
investigators are on practical matters such as ascribing responsibility and tracing 
assets in a matter, and c iv il penalties are not especially  useful in such issues. 
Investigators are more likely  to be thinking in terms o f  injunctive strategies rather 
than c iv il penalties. In addition, m ost matters that m ight suit a civ il penalty  
response w ould have also a potential crim inal law  character so they w ould  be 
passed on to the DPP for evaluation. There is also som e doubt am ongst A SC  
personnel about the efficacy  o f  low er courts, [Magistrates Court in a com m ittal 
proceeding, County Court in a criminal trial], ruling on c iv il penalty contraventions 
and those decisions not being re-argued at length in a Federal or Supreme Court - 
this raises com m ercial/resource issues for the A SC.

On this point, a number of themes emerged from the responses of those 
interviewed. First and foremost is the over-riding rubric of pragmatism under 
which all ASIC personnel must function. They and their organisation have finite 
resources, investigators utilise the most practical tools and other civil strategies68 
are of more proven enforcement value than civil penalties. The second issue is 
the potential criminal element of civil penalties and the fact that the requirements 
(actual or potential) of the DPP have ramifications for any decision made by 
ASIC personnel about civil penalties. Thirdly, there is a sense of uncertainty 
within ASIC about how the judiciary will deal with civil penalty actions and this 
impacts upon decision-making processes.69 Fourthly, amongst ASIC personnel, 
there is some uncertainty about “what the directors’ duties provisions actually 
mean” and this has compounded the ambiguity about civil penalties.70

These issues are substantial and mutually inhibit the incidence of civil penalty 
actions. The ensuing low incidence reflexively consolidates the reservations that 
initially stimulate the process of inhibition. Civil penalties are one enforcement 
tool that is often looked at by the enforcement personnel of ASIC on an ongoing 
basis. However, despite this attention, civil penalties are used rarely because, 
given the factors identified in this article, they seldom fit the circumstances of 
various matters.

In relation to the issue of circumstantial fit, several respondents observed that 
civil penalties offer little if the person alleged to have breached a civil penalty 
provision is bankrupt. This is because the two civil penalty sanctions are a 
pecuniary penalty and/or a management banning order. Imposing a pecuniary 
penalty upon a person who is already bankrupt and who may be assumed unable 
to pay the penalty serves no purpose. In addition, a person who is bankrupt is 
automatically prohibited from managing a company under s 229 of the 
C orporations L aw  so that resort to a civil penalty action is not needed to achieve

68 The topic o f alternative civil strategies is discussed in more detail in Part VIII.
69 This topic is discussed in more detail in Part VII.
70 An example o f the perceived ambiguity about the directors’ duties provisions given by a number of the 

interviewees is s 232(6) o f the Corporations Law. This section provides that an officer or employee o f a 
company (or a former officer or employee o f a company) must not make improper use o f his or her 
position to gain, directly or indirectly, an advantage for himself or herself or for any other person or to 
cause detriment to the company. There has been a series o f cases, including several judgments o f the 
High Court o f Australia, regarding what it means to “gain an advantage” and to make “improper use o f 
position”. These judgments include Chew v R (1992) 173 CLR 626; R v Byrnes (1995) 130 ALR 529; R v 
Cook (1996) 107 ALR 171; and R v Towey (1996) 21 ACSR 46. The judgments are discussed in HAJ 
Ford, RP Austin, IM Ramsay, note 52 supra at [9.280].
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this objective.
Question 2(b) raised the issue of the deterrent value of civil penalties. The 

most popular view amongst the respondents was that many people were aware of 
various penalties in the C orporations L aw , but civil penalties were unlikely to be 
specifically prominent in the mind of the business community because there have 
not been that many brought and therefore they are probably not a powerful 
deterrent. This corresponds with traditional theorising on deterrence which 
argues that it is the threat of detection and the certainty of punishment which act 
as deterrents to potential offenders. Potentially civil penalties could rate 
significantly on these criteria, but do not because of their low levels of usage to 
date.

What is clear from the interviews and also from the low numbers of civil 
penalty actions is that the ‘Catch-22’ of civil penalties’ minimal public profile in 
turn reduces their perceived worth as a deterrent. This places further doubt in the 
mind of a regulator about using civil penalty provisions when there are more 
proven deterrent options readily available. The comments of one respondent on 
civil penalties in relation to deterrence and efficiency issues are a reasonable 
reflection of the respondents as a group:

where y o u ’re dealing w ith the classic investigation involving urgent complainants, 
lost funds and apparent m isbehaviour by com panies and com pany officers, your 
first thought and what really engages you initially in the matter is not . . .  ‘w e can  
turn this into a c iv il penalty proceeding and that’s going to be really e ffec tiv e ...’ 
Your first thought is to understand what in fact has really happened. I f  what has 
happened appears to be that the complainants allege that they have been  duped, or 
m isled, or there’s been  som e sort o f  dishonesty, and they’ve lost their funds or 
there’s been  a breach o f  duty by the directors o f  the com pany, then your next 
thought is to recover the funds as quickly as possible. That is to locate the funds, 
where they are now  and freeze them, so that there is a frozen fund out o f  w hich  
com pensation can be paid or lost funds can be recovered. T h ey’re the sorts o f  
questions that really dominate the mind o f  the investigator and lawyer working on  
the matter... A  lot o f  the time those questions get settled and satisfied before you  
have to resort to som ething like the high pow ered legal engineering that is in fact 
the civ il penalty regim e.

Unsurprisingly, it is these very real, very pragmatic and very immediate 
priorities that direct which tools ASIC enforcement personnel use. There is 
understandable reluctance amongst ASIC enforcement professionals about the 
incidental time, complications and expense associated with civil penalties.

The foregoing discussion has identified a complex set of interrelated factors 
which help to explain the low incidence of civil penalty enforcement under the 
C orporations Law. They include:

• ASIC’s resource constraints, including financial, geographical and 
personnel constraints;

• ASIC’s relationship with other regulatory agencies, including the DPP 
and the courts;

• the availability of alternative enforcement mechanisms apart from civil 
penalties; and

• legal issues, including the unclear nature of parts of the C orporations
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Law.

To facilitate further analysis, the research team divided these factors into four 
groups, based on the institutional setting in which the factors arise. The groups 
are:

• internal factors affecting ASIC enforcement practices (Part VI);
• external factors affecting ASIC enforcement practices (Part VII);
• alternative mechanisms to civil penalties (Part VIII); and
• legal issues (Part IX).

VI. INTERNAL FACTORS AFFECTING ASIC 
ENFORCEMENT PRACTICES

The interview questions had a continuing focus on the subject of civil 
penalties, but the nature of the enforcement regime under Part 9.4B and the 
subject area itself made it inevitable that broader enforcement issues would be 
covered during the course of the interviews. In particular, the internal issues 
nominated by the respondents as significant were:

• the enforcement philosophy underlying ASIC enforcement decisions;
• ASIC’s financial resource constraints;
• the scope for regional differences in enforcement decision-making;
• the skills and experience of ASIC enforcement personnel; and
• the existence of a shared enforcement culture among personnel.

The respondents’ views were influenced by the prevailing regulatory 
philosophies within ASIC. Their answers revealed that ASIC is taking an 
increasingly holistic approach to enforcement, as reflected in the use of project 
management methodology, CMPs and TRACs.71 A blend of two regulatory 
philosophies explain this approach: a philosophy of ‘campaign based’ 
enforcement underpinned by strategic regulation theory. This is not surprising 
given that a pyramid of enforcement measures, which is part of strategic 
regulation theory, is latent in the C orporations L a w ,72

The implicit influence of strategic regulation theory is evident in the 
respondents’ references to the wide range of strategies that can be employed to 
improve conduct. The importance of strategic, deterrent-based approaches to 
enforcement was implicit in many responses. ASIC believes that campaign

71 The role o f CMPs and TRACs was explained in Part V.
72 The pyramid of enforcement applying to directors’ duties in the Corporations Law was outlined in Part 

IV. One respondent referred to the work of Harvard University academic Malcolm Sparrow (.Imposing 
Duties: Government’s Changing Approach to Compliance, Westport (1994)) as giving rise to some 
approaches that, among others, ASIC is considering. The essence o f that approach is that a particular 
important problem is identified, and a whole range of strategies and enforcement tools are brought to bear 
to solve the underlying causes o f the problem. These tools can include education, new policy statements, 
amnesties, surveillance visits and enforcement action.
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based enforcement has inherent deterrent value. One respondent described this 
effect in the following terms:

I think it sends appropriate m essages as w ell, so I think there’s a greater deterrence 
factor i f  those participating in the market feel that the regulator is looking at the 
right issues, the ones that really matter. I f  that’s the case and w e can deploy our 
resources in that direction, then that m isconduct should be reduced because w e ’re 
focusing our resources in the right area and running our cam paign style approach to 
enforcem ent, w hich  I think is right in the lim ited resources environm ent w e ’re in.

A limited resource environment is the starting premise for most models of 
regulation, including strategic regulation theory. The respondents were asked 
questions designed to elicit comments as to the role played by resources in both 
individual decisions whether to pursue civil penalties and institutional decisions 
as to how ASIC should carry out its enforcement responsibilities.

On a day-to-day level, it appears that the issue of resources, or more 
pertinently, lack of them, does not directly impede any ASIC decision to pursue a 
civil penalty.73 However, indirectly this resource impediment probably does 
exist, in view of perceptions about judicial attitudes and the potential for criminal 
action in a civil penalty-type situation. There is constant interaction of resource 
concerns with current enforcement priorities as individual enforcement personnel 
and TRACs make recommendations on appropriate operational strategies 
including whether to commence a civil penalty action.

All the respondents agreed that:
• resources are less of a problem than one might think because ASIC is 

now more efficient in its use of resources in recent years as it has 
become more targeted in its general activities and in its application of 
project methodology case management; and

• resources obviously help decide management strategy but ASIC is 
always prepared to spend significant amounts on investigations (despite 
resource constraints), if  a matter demands a particular sort of response.

One respondent made the point that fewer resources have made case officers 
more disciplined as to what matters to take on and what results to seek to 
achieve. Limitless budgetary support for ASIC is neither feasible nor desirable 
so resource problems of some sort are always likely. Yet it appears that current 
organisational arrangements based on project methodology approaches are 
delivering good cost-benefit returns overall, even if civil penalty actions are not 
yet an effective contributor to what the respondents believe is a generally positive 
ratio of funding: enforcement performance by ASIC. However, in the authors’ 
view it must be the case that no matter how efficiently existing resources are 
used, ‘appropriate’ matters are likely to slip through the enforcement net simply 
because of insufficient resources.

Variations in enforcement practices and priorities are more likely when 
enforcement decisions are made by regional offices of a national regulator, rather 
than centrally. The extent of variation within ASIC is reduced by its holistic

73 The respondents did not acknowledge expressly any such restraint on their decision-making relating to 
civil penalties.
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approach to enforcement. However, it is unlikely to be uniformly applied at all 
times and across all regions. TRACs must merge their overview of the regional 
office with the immediate operational priorities of an individual matter as well as 
national enforcement priorities. It is at the TRAC decision-making stage that any 
regional variations in the circumstantial fit of the civil penalty enforcement 
mechanism may begin to emerge. The interviews suggest that the regional 
differences within ASIC are the product of the different enforcement priorities of 
the regions. However, the interviews did not reveal any specific regional bias 
towards, or against, civil penalties, despite some regional offices not having 
taken any civil penalty actions at all. The current totals are too low (14 civil 
penalty actions across all offices) to impute substantial statistical significance. 
However, relative to their size, Western Australia (five actions) and Tasmania 
(two actions), seem to be the regional offices more inclined to proceed on the 
civil penalty pathway.

It is inevitable that the current enforcement priorities of regional offices within 
ASIC will vary. This is due in no small measure to the fact that there are 
substantial differences between the different types of markets that different 
regional offices supervise. For example, Canberra, Darwin and Hobart are 
obviously smaller, less sophisticated and less diverse financial centres than 
Sydney and Melbourne. Respondents from those regions confirmed that matters 
which might not be taken up in larger centres such as Melbourne or Sydney 
might be pursued in some of the smaller offices.

Regional variation was also acknowledged by respondents in situations where 
there might be a specific industry, or a specific offence, that is perceived as 
problematic in any given region at any given time. Such specific problems 
would receive local priority and this inevitably means variation of case-mix 
between different ASIC regional centres, resulting in enforcement resources 
being directed towards different enforcement strategies. Similarly, on the issue 
of international co-operation or matters having an international character, 
respondents agreed that there were clear differences between the larger and 
smaller offices. One respondent stated that international matters were on the 
increase (especially regarding market matters), and that approximately 20 per 
cent of all ASIC matters in New South Wales have some sort of offshore 
connection.

Changes in the skills and experience base of personnel can produce shifts in 
the regulator’s activities. ASIC evolved from the various state-based Corporate 
Affairs Commissions and the National Companies and Securities Commission, 
which had substantial numbers of investigators whose backgrounds were in the 
criminal law. The interviews revealed that the proportion of enforcement 
personnel within ASIC with civil law experience prior to joining ASIC is 
increasing, as is the level of civil law expertise of all ASIC personnel. The 
respondents were not sure about the effect these changes have had on the number 
of civil penalty proceedings. No one felt that ASIC enforcement personnel were 
strongly opposed to civil penalties, but several agreed with this comment on the 
changing staff profile of ASIC enforcement divisions across the regions and its 
influence on civil penalties:
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I think there is a very distinct historical elem ent. People are more com fortable w ith  
the crim inal law, or the concepts o f  criminal law, and there are not that m any  
people highly experienced in civ il litigation. It does require a different approach 
and a bit o f  a different philosophy. The tools are the same, the investigation, the 
evidence gathering, the preparation o f  evidence for trial, but it’s that question o f  the 
outcom e that y o u ’re seeking and how  you go about getting there.

Another respondent concurred and emphasised that breaches of the state 
Criminal Codes are often easier to prove than breaches of the C orporations Law. 
More familiarity with Criminal Codes and general criminal law by ASIC 
investigators and the DPP is a factor. A respondent from a larger office believed 
that the operational and specific legal experience of some ASIC personnel can 
militate against civil penalties being pursued:

there is a w illingness at the m anagem ent level and at the senior level to use 
w hatever provision w e can to get the desired result out o f  any matter. But the 
culture o f  the staff that do the work has an influence. I ’m  not saying that there’s 
problem s in the area, but som e o f  the older investigative type people w ould prefer 
to go dow n the criminal route than the civ il penalty route.

Other respondents observed that there is a concerted organisational 
progression within ASIC towards increased familiarity with civil law procedure 
and this may well help to raise the numbers of civil penalty actions launched.

The foregoing discussion highlights how the organisational philosophy, 
culture, decentralised operations and changing skills base of a national regulator 
are instrumental in its enforcement decisions, including whether to pursue civil 
penalty actions. We now focus on the external constraints on the use of civil 
penalties.

VII. EXTERNAL FACTORS AFFECTING ASIC  
ENFORCEMENT PRACTICES

The operational context of the civil penalty regime in the C orporations L aw  
cannot be understood solely in terms of the internal factors relevant to ASIC, 
such as its enforcement culture and the skills and experience of its enforcement 
personnel. ASIC is only one of the three agencies or law enforcement groups 
which interact with the civil penalty regime. The other two are the 
Commonwealth DPP and the judiciary. This Part reports on ASIC’s working 
relationships with the DPP and the judiciary, and the effect these relationships 
have on the use of civil penalties. As will be seen, the broad view of the 
respondents is that review of ASIC enforcement decisions by the DPP and the 
judiciary is necessary and appropriate. However, the complexities of the 
relationships between ASIC, the DPP and the judiciary compound the internal 
constraints discussed above.

An important aspect of the dynamic of the civil penalty regime in Australia 
has been the working relationships between ASIC and the various DPPs, in 
particular, the Commonwealth DPP. The fundamental importance of the ASIC 
and DPP relationship to the general regulatory agenda of ASIC is well known 
and was emphasised by all the respondents. However, because of the specifics of
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the legal architecture of the civil penalty regime, the priorities of the DPP play a 
larger role in ASIC processes regarding civil penalties than they do in many other 
ASIC enforcement strategies. Many of the respondents directed attention to how 
the role of the DPP impacted on ASIC’s decision-making process relating to civil 
penalty orders. The interviews revealed that there were cultural and philosophical 
differences between ASIC and the DPP that influence decision-making 
processes.

Since September 1992, the framework for cooperative arrangements between 
ASIC and the DPP has been based on Ministerial Orders laid down by the then 
Attorney-General, Mr Michael Duffy.74 A key focus of the 1992 Ministerial 
Orders was consultation in respect of civil proceedings:

Except where the exigencies o f  the particular case prevent prior consultation, the 
A SC  shall, before taking c iv il enforcem ent action in any matter in respect o f  w hich  
it considers that serious corporate w rongdoing o f  a crim inal nature m ay have 
occurred, consult w ith the DPP regarding the appropriateness o f  taking such c iv il 
proceedings the light o f  the possib ility  that criminal enforcem ent action m ay also  
be available.75

The documents which detail most of the working arrangements between ASIC 
and the DPP are confidential.76 The research team did not discuss the content of 
these working arrangements with the respondents, but their views on the 
operational effects of the ASIC and DPP guidelines emerged in responses to 
questions 12 and 13 of the interview schedule. This is unsurprising given the 
subject of civil penalties, because their capacity for both criminal and punitive 
civil action inevitably highlights the practical effects of such procedural 
directives. It is impossible to evaluate documents that have not been viewed by 
the research team, but it is incontrovertible that the various priorities that ASIC 
and the DPP have are not always congruent regarding civil penalties, and it is 
understandable that at times ASIC personnel can find this frustrating. There is a 
systemic tension in the roles of the DPP and ASIC with respect to civil penalties, 
which was described in this way:

I think there are differences, but I think they’re built-in differences. The w ay a 
prosecutor thinks is very different from  the w ay a regulator thinks. A  prosecutor is 
by definition som eone w h o ’s very measured, very objective and is conservative, 
th ey’re trained that w ay because o f  the consequences o f  what they do. They put 
people in jail.

The role of the DPP is to manage Commonwealth criminal prosecutions in line 
with the Prosecution Policy of the Commonwealth. The role of ASIC is to 
function as a market and business regulator, concerned with changing behaviour 
using a number of tools, one of which is criminal prosecutions. The DPP’s role 
as an independent prosecution decision-maker inevitably and properly means that 
additional time and consideration will be taken on issues than would have been 
taken if the whole process had been conducted by one agency. The DPP (quite

74 Ministerial Orders, ASC Digest, 1992, Update 183.
75 Ibid.
76 This is certainly the case regarding civil penalties. The research team did not view these guidelines, but 

was provided with an Information Sheet: ASIC Working Relationship With DPP, by the National 
Director, Enforcement o f ASIC.
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understandably), a lw ays w ants to satisfy  its e lf  that there is no crim inal e lem en t in 
a matter. T his them e o f  the legitim ate in vo lvem en t o f  the D P P  s lo w in g  m o v es  
tow ards c iv il p enalties w as repeated b y  respondents from  m ost reg ion s. W hat 
this m eans is  that the role o f  the D PP m ay lim it the use o f  c iv il p enalties. In the 
w ords o f  on e respondent:

I think the theory of civil penalties is excellent. I think the drafting of it is 
extremely complicated, but the theory is good. But in practice, in this office, from 
my recollection, I don’t think we’ve ever used the provisions, and I think there’s 
probably two main reasons for that. First, the relationship that we have had with 
the DPP, and I don’t know whether you’re aware of ... it’s the guidelines of the 
DPP that we have to give them first bite of the cherry so to speak. We’ve found on 
a few cases where we maybe thought a civil penalty was the way to go, but by the 
time we go through our normal processes of investigating, evidence collection, brief 
preparation and consultation with the DPP, the opportunity for a civil penalty seems 
to have been lost because of that length of time... The second part of why we 
haven’t done too many [civil penalty actions] is maybe a little bit of a case by case 
basis. The matters that we’ve got, there’s been nothing to get back and we would 
really have been obtaining empty orders.

T he D P P  is ex trem ely  im portant in the operational praxis o f  A SIC , but there 
are other agen cies  and law  enforcem ent interest groups w h ich  in fluence A SIC  
d ecision -m ak in g  p rocesses. T he jud iciary is another im portant in fluence b ecau se  
its op in ion s and ru lings d irectly  im pact upon d ecision -m ak ing  b y  A SIC  
personnel. In addition  to the judiciary, there is a lso the A dm inistrative A p p eals  
Tribunal (A A T ), w h ich  rev iew s A SIC  adm inistrative d ecision s.

T he respondents b e liev e  that, in general, the courts have b een  fairly  
understanding o f  A S IC ’s p osition  and A SIC  has done reasonably w e ll in rev iew  
situations. M ost ju d ic ia l com m ent has b een  favourable. R esp on d en ts’ 
perceptions w ere n ot so  p ositive  w ith  regard to c iv il penalties. A ll the 
respondents w ou ld  lik e  the courts to express a clearer v ie w  on h ow  th ey  regard  
c iv il p en alties and th ey  fe lt that som e ju d ges p lace a lm ost a crim inal standard o f  
p ro o f w ith  regard to c iv il penalty p rovisions, even  though the statutory test is the 
balance o f  probabilities. U nsurprisingly, the practical result o f  this is som e  
concern  about h o w  the courts m ight apply a c iv il standard o f  p ro o f in a c iv il  
penalty  action  w h ich  results in  the im p osition  o f  a penalty. A ccord ing  to one  
respondent there is a fee lin g  w ith in  A SIC  that “the courts are go in g  to have a 
higher standard o f  p ro o f [than] a pure c iv il standard i f  y o u ’re im p osin g  a 
p en alty” .

A SIC  p ersonnel are contin ually  m indful o f  adm inistrative rev iew , and that 
aw areness probably contributes to im proved d ecision-m aking. A ll the 
respondents agreed that adm inistrative ch a llen ges m ay delay  a case , but they  
rarely ch ange w hether or not A SIC  pursues a case. Several respondents ob served  
that som e defendants had u sed  adm inistrative rev iew  as a d elay in g  tactic. A lso , 
it is not uncom m on  that p eop le  w ill u tilise  A A T  rev iew  o f  A SIC  d ecis ion s as an 
alternative com m ercia l strategy, e sp ec ia lly  in  take-over situations.

T he general fee lin g  o f  all respondents towards both ju d icia l and adm inistrative  
rev iew  w as that the princip les and p rocesses o f  such  rev iew s are n ecessary  in  
order to m aintain public and parliam entary con fid en ce in A SIC , even  though  
there are occasion s w h en  such  rev iew  is em p loyed  as a tactical d ev ice  to delay
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A SIC  p roceed in gs.
T he substantial in fluence o f  ju d icia l perceptions or preferences on  A SIC  

d ecision -m ak in g  p rocesses w as further h igh lighted  in respon ses to q uestion  14. 
It asked  respondents h o w  they w ou ld  describe the im pact o f  state Crim inal C od es  
on en forcem ent d ec is ion s in general, and in particular, d ecision s regarding c iv il 
penalties.

It is the role o f  the D PP to d ecid e w hat charges are laid. M ost respondents  
spoke o f  the im portance o f  the role o f  state crim inal law , and the fact that in  
som e cases that law  m ore appropriately captures the crim inality o f  the acts in  
question  than the C o r p o r a tio n s  L a w .

Three other poin ts em erged  from  the interview s about state crim inal law . T he  
first is  that m ost aspects o f  that law  have b een  w e ll litigated, and thus m ay be  
preferred to a C o r p o r a tio n s  L a w  offen ce  w h ich  m ay, in the circum stances, be  
v iew ed  as a test case. S econ d ly , som e state crim inal law  o ffen ces m ay a llo w  a 
case to be presented  to a jury in a sim pler m anner than an available C o r p o r a tio n s  
L a w  offen ce . T hirdly, the m axim um  pen alties for state law  crim inal o ffen ces  
tend to be higher than the C o r p o r a tio n s  L a w  and it m ay be n ecessary  to lay  
charges under state crim inal law  for an appropriate penalty to be im p osed . For 
exam ple, p rov ision s for theft in W estern Australia a llow  for up to 10 years  
im prisonm ent and that is considered  to be a m ore pow erfu l deterrent than m any  
sanctions available under the C o r p o r a tio n s  L a w .  O ne respondent stressed  that:

much more substantial penalties are awarded by the courts for breaches of Criminal 
Codes than for breaches of the Corporations Law. If yoi^had the same conduct for 
a breach of section 232 [of the Corporations Law] as you would say for 
misappropriation or theft, the state charge would get a much higher penalty than a 
breach of section 232. The courts just seem to view it differently.

O ther respondents shared this general v iew , and one added:
that sometimes it is easier to prove state Crimes Act offences, the elements are a lot 
simpler than proving say a section 232 breach, depending on what the conduct was.

O ne respondent b e liev es  there is an increasing reliance on the state Crim inal 
C od es in com parison  to five  years ago:

I’d suggest that 50 per cent of the matters and 50 per cent of the charges that we lay 
are laid under the state Crimes Acts... We’ve seen the complications with section 
232 [of the Corporations Law] and the intent issues. The DPP, in this state 
anyway, tends to think that some of the provisions of the Crimes Act are going to 
be easier to prove with the identical set of facts.

T he d iscu ssion  in this Part reveals h ow  ju d icia l attitudes tow ards c iv il 
p en alties are taken into account b y  A SIC  in m aking en forcem ent d ec ision s. It is  
inev itab le that the interpretations and priorities o f  other agen cies and interest 
groups in vo lved  in en forcing  the law  in conjunction  w ith  A SIC , such  as the D PP  
or the jud iciary, m ay som etim es b e different to A SIC  goa ls or strategies on  
certain issu es. T h ese issu es are com pounded  b y  the fact that the legitim ate  
exp ectation s o f  the D P P  inevitab ly  m ean that A SIC  can be less  certain about the 77

77  S ec tio n  2 3 2  o f  the Corporations Law con ta in s the b asic  du ties o f  d irectors such  as the du ties to  (1 ) act 
h o n estly , (2 ) e x erc ise  reason ab le  care and d ilig en ce , and (3 ) n o t m ak e im proper u se  o f  in form ation  or 
p o sitio n .
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budgetary and other issu es raised in Part V I i f  a matter fa lls w ith in  the am bit o f  
the D PP. T h ese factors can have a very concrete e ffec t in shaping the d ec is io n ­
m aking m in d-set o f  A SIC  personnel decid ing  on potential c iv il penalty  strategies.

VIII. ALTERNATIVE REMEDIES TO CIVIL PENALTIES

T his Part reports on the im pact w h ich  the availab ility  o f  alternative c iv il 
sanctions, in  particular, injunctions and m anagem ent banning orders, has had on  
the in c id en ce o f  c iv il penalty  actions

A lternative c iv il sanctions such  as injunctive rem edies are popular am ongst 
m any A S IC  enforcem en t personnel. In the w ords o f  one respondent:

I think the sanctions that allow us to [go] to the Federal Court and freeze peoples’ 
assets, stop them moving in and out of the country ... are quite a strong deterrent 
and we’ve been using that in quite a high percentage of the matters that we’re doing 
now. Out of 80 matters that we have on our books at the moment, 10 of them are 
probably along those lines, which is an extremely high percentage as opposed to 
four or five years ago.

T hese argum ents are pervasive am ongst A SIC  personnel across all regional 
o ffic e s  p rec ise ly  b ecau se they are so persuasive. A lternative c iv il rem ed ies such  
as injunctions are a sw ift response w h ich  can deliver im m ediate in vestigative  and  
en forcem ent b en efits, and this n eed  for speed  has b ecom e a h igher A SIC  priority  
in recent years. Several respondents agreed that the rise in injunctions is fu elled  
by:

•  th is sp eed  factor;

•  a greater in vo lvem en t o f  law yers w ith in  the operational area; and

•  a m ulti-d iscip linary  approach to investigations.

Injunctions facilitate a m ore proactive sty le o f  en forcem ent w h ich  can be u sed  
against com pan ies w h ich  still h o ld  assets. Several respondents fe lt that A SIC  has 
b een  usin g  injunctions m ore in n ovative ly  in recent years. Their num bers have  
risen, esp ec ia lly  in relation to breaches o f  the prospectus p rovisions o f  the 
Corporations Law. Injunctions are often  coupled  w ith  another regulatory action, 
in  particular, preservation  orders and applications for receiversh ips. H ow ever, 
the respondents revealed  a distinct regional variation in the num bers o f  
injunctions, w ith  a m arked contrast b etw een  the sm aller and larger o ffices . 
Sm aller o ff ic e s  have tended to seek  few er injunctions, i f  any at all, reflectin g  
few er opportunities than larger o ff ic e s  to seek  r e lie f  o f  this kind.

A n im portant issu e concern ing injunctions is that the general public can relate  
to them  in a w ay  that is very d ifferent from  c iv il penalties. T his is b ecau se  
p eop le  can see  the d irect e ffec ts w ith in  a short tim e frame o f  ju d ic ia l orders 
freezin g  assets, obtaining p o ssess io n  o f  passports and shutting d ow n  rogue  
com panies. T he desire b y  A SIC  to not on ly  fu lfil its enforcem ent ob ligation s, 
but a lso  be w id e ly  seen  as fu lfillin g  its en forcem ent ob ligation s, m akes it even  
harder for m ore com p lex , tim e-con su m ing and m ore esoteric strategies such  as 
c iv il p en alties to be p osition ed  front and centre in  the enforcem ent con sc iou sn ess
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o f  A SIC . C iv il p enalty  strategies cannot be portrayed as sim ilarly sw ift, d ec is iv e  
and ob v iou s in their effec t as injunctions, and the inhib iting in flu en ces on  their 
usage are on ce again  ob viou s.

T he generally  p ositive  v ie w  o f  the respondents towards injunctions is largely  
repeated w ith  regard to m anagem ent banning orders. There are sim ilar, but not 
identical trends relating to A SIC  usage o f  such orders. T he respon ses sh ow ed  
that there are m ore d istinct lev e ls  o f  regional variation regarding banning orders 
in com parison  to injunctions. T his is true for both their u se o f  m anagem ent 
banning orders under s 600  (under w h ich  A SIC  m ay order persons not to m anage  
corporations) and ss 2 3 0  and 599  (under w h ich  a court m ay order a person  n ot to  
m anage corporations).78 There is not m erely  a large o ffice /sm a ll o ffice  
d ichotom y, but the respon se reflects sharp contrasts b etw een  ind ividual large 
o ffic e s  and individual sm aller o ffices .

A  trend em erging in som e o ff ic e s  is a m ove aw ay from  a ‘v o lu m e ’ b ased  
approach, rely ing  h ea v ily  on  s 600 , tow ards an approach focu sin g  on  ind ividuals  
against w h om  the public n eed s particular protection. T he practice o f  u sin g  a 
vo lu m e based  approach seem ed  strongest in the tw o largest o ffices .

A n  issu e m ention ed  b y  som e respondents is the d ifferent b en efits  o f  ss 2 3 0  and 
600:

Historically, section 600 orders have been more popular than section 230, but they 
are administrative actions and so gain little publicity; sanctions under section 230 
generate more publicity and this is important to the ASC’s strategic goals.

P u b licity  is a pow erfu l enforcem ent too l and ack n ow led ged  b y  A SIC  
personnel as an im portant part o f  ach iev in g  regulatory im pact. It is  m ention ed  
con tin ually  as a k ey  com pon en t o f  A S IC ’s h o listic  strategy. T he relative failure 
o f  c iv il penalties to attract m edia  attention is one explanatory factor for their lo w  
en forcem ent profile.

A nother issu e is the circum stances w h ich  lead to use o f  banning orders. A  
respondent from  one o f  the largest o ff ic e s  observed:

There’s been a bit of an increase in section 230 proceedings and again that is for the 
most part tackling the lodgment of document problem... We did a survey through 
the system and found that there were a small number of people who continually 
formed companies and never lodged anything. The view was taken that it was 
potentially an abuse of the corporate form and the ASC should be doing something 
about it, and a number of section 230 actions were taken by the ASC in the Federal 
Court to ban those people from management.

T he popularity o f  ss 2 3 0  and 600  is probably due to their pragm atic 
en forcem ent characteristics. T h ey  can ach ieve good  effec t in  a re la tively  
straightforward w a y  com pared to a general d irectors’ duties action. In th is sense, 
th ey  are sim ilar to injunctions and are favoured b y  A SIC  enforcem en t personnel

78  S ec tio n s  2 3 0 , 5 9 9  and 6 0 0  w ere  ou tlin ed  in  Part III.
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in such situations as dealing w ith  p hoen ix  com pan ies79 b ecau se “th ey  take 
offenders out o f  the action ” . C iv il p enalties (to date) are n ot p erceived  b y  A SIC  
personnel as p o ssess in g  an equ ivalent capacity to d eliver com parable sw ift, 
straightforward and certain enforcem ent outcom es.

It can b e seen  from  the d iscu ssion  in Parts V I to VIII that there w as broad  
agreem ent am ongst respondents that resource issu es, the in fluence o f  the D PP, 
ju d icia l attitudes, m ore pragm atic alternatives such as injunctions and 
m anagem ent banning orders, and the lo w  num ber o f  c iv il penalty action s, all 
inhibit recourse to  c iv il penalty procedures. E ach o f  these factors h elp s to  
exp lain  the lim ited  u se o f  the c iv il penalty regim e. L egal factors a lso  p lay  a role  
as exp la ined  in Part IX.

IX. LEGAL FACTORS

T he final top ic is the d efic ien c ie s  in the drafting o f  the Corporations Law and 
other regulatory im pedim ents, and their im pact on A S IC ’s u se o f  c iv il penalties. 
T he d efic ien c ie s  reported here are those identified  by the respondents o n ly .80 
T he criticism s o f  the current drafting o f  the Corporations Law b y  the respondents  
centred around tw o  im pedim ents: a lack  o f  clarity as to the m eaning o f  the 
p rovisions and a lack  o f  f lex ib ility  in the range o f  enforcem ent sanctions.

There w as general agreem ent am ong the respondents that there w ere problem s  
o f  clarity w ith in  the Corporations Law w h ich  p osed  d ilem m as for A SIC  
en forcem ent personnel. A s one respondent explained:

It means that it’s difficult for us in running actions because there’s ... so many 
sections in there that are open to a number of interpretations and we don’t know 
how the court will approach it. For us to go, the evidence in respect of some of 
those technical matters will require a very detailed investigation that will take a 
long time, cost a lot of money and you have to determine whether it is worth the 
time and money in light of the fact that we might be running a prosecution under a 
section that hasn’t previously been interpreted and the interpretation may well go 
against us. That’s perhaps the main difficulty using the Corporations Law.

A ll the respondents agreed that the directors’ duties p rovisions (s 2 3 2 ) w ere  
on e o f  the areas w h ich  w as subject to m ultip le interpretations. T he interpretation  
problem s are cau sed  largely  b y  the lack  o f  statutory gu idance as to the linkage  
b etw een  contravention  o f  a c iv il penalty  provision  and the resulting liab ility  for 
contravention. That liab ility  m ay b e a c iv il rem edy, a c iv il penalty  or a crim inal 
sanction. T here is n o  guidance as to the relationship  b etw een  the d ifferent 
liab ility  form s, excep t for s 1317F A , w h ich  requires an additional m ental 
com ponent to b e proved  b efore a crim inal sanction can be im posed . W hat is

7 9  A  p h o en ix  com p an y  has b een  d escrib ed  as “a com p an y  o f  lim ited  liab ility  that fa ils  and is  un able to p ay  
its debts to  cre d ito r s ... A t the sam e tim e, or soon  afterw ards, the sam e b u sin ess  r ises from  the ash es o f  
the form er co m p a n y  w ith  the sam e directors or m an agem en t, under the gu ise  o f  a n e w  lim ited  liab ility  
com p an y , bu t d isc la im in g  an y  resp o n sib ility  for the debts o f  its p red ecessor , so m etim es  w ith  a sim ilar  
n am e and operating  from  the sam e p rem ises” : L aw  R eform  C om m ittee  o f  the P arliam en t o f  V ic tor ia  
Third R eport, Curbing the Phoenix Company, 1995  at [1 .1 ].

80  For a broader d isc u ssio n , see  H  B ird, n o te  5 supra at 4 1 3 -2 0 .
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unclear is w hether that m ental com ponent is in addition to, or in substitution for, 
any m ental com ponent required to prove a contravention o f  the c iv il penalty  
p rovision  it s e l f  For exam ple, s 2 3 2 (2 ) requires directors to act h onestly . A  
contravention  o f  s 2 3 2 (2 ) w ou ld  therefore require ev id en ce o f  a lack  o f  h on esty  
b y  a director. S ection  1317F A  requires ev id en ce o f  a contravention b y  a director 
cou p led  w ith  intentional d ishonesty , before the contravention b ecom es a crim inal 
o ffen ce. S im ilar considerations arise w h en  attem pting to d ifferentiate b etw een  a 
contravention g iv in g  rise to c iv il rem edies and one g iv in g  rise to a c iv il penalty. 
T he Corporations Law is  silen t as to w hether the m ental com ponent required to  
prove a contravention  in  order to obtain a c iv il rem edy is d ifferent to, or the sam e  
as, that required for the im p osition  o f  a c iv il penalty.

T he regulatory prob lem s throw n up b y  the c iv il penalty/crim inal penalty  
linkage w ere confirm ed  b y  all the other respondents and there w as criticism  o f  
s 1317F A , usually  in term s o f  d ifficu lt situations where:

the uncertainty of what the directors’ duties provisions actually mean has sort of 
flowed into our uncertainty about mnning a civil penalty case as well... We have 
had some problems in working out what section 1317FA does say and mean.

A m b igu ity  in the law  is a recogn ised  problem  and the respondents all accepted  
that “am biguity  is a fact o f  life  for regulators” . L eg isla tive  am biguity  is a 
problem  for m any p rofession a l groups, not on ly  regulators, and unsurprisingly  
b eco m es a p henom en on  that is absorbed into regulatory praxis:

I think there’s a lot of ambiguity in the legislation. It’s something that we don’t 
think about every day now because we have confined our actions in the 
enforcement area, especially in the Corporations Law, not so much the ASC Law, 
to certain sections. That’s all we seem to concentrate on. We rarely go outside 
those areas.

T he earlier d iscu ssion  on the co llec tiv e  concern  about the c iv il pen alty  regim e  
is im portant in the con text o f  this com m ent. It is im portant becau se the cocktail 
o f  pressures and priorities (w hether external or internal, co llec tiv e  or ind ividual, 
regional or national), w h ich  im pacts upon the law  enforcem ent p ersonnel o f  
A SIC  im p oses, o f  n ecessity , a fiercely  pragm atic regulatory m ind-set. T he  
undeniable reality  is  that at this poin t in tim e at least, the c iv il penalty reg im e is  
n ot p erceived  as p o ssess in g  su ffic ien t pragm atic utility  to be a regularly attractive  
or appropriate regulatory option.

A lm o st all the respondents w anted  the c iv il penalty  regim e exten ded  into other 
p rov ision s o f  the Corporations Law, such as takeovers, capital raising p rov ision s, 
and m arket and securities o ffen ces  esp ec ia lly  concerning m arket practice, such  as 
ss 997  and 998 , provided  ex istin g  d ifficu lties w ith  their operation cou ld  be  
so lv ed .81 In particular, any exten sion  should b e coupled  w ith  clearer gu id elin es  
about h o w  c iv il p en alties should  be used. There w as a general v ie w  that the 
Corporations Law and regulatory sanctions n eed  to be m ore inter-linked  and  
p ackaged  and that c iv il pen alties have the potential to contribute to a m ore  
system atic approach to enforcem ent. R espondents favoured running c iv il 
p en alties in  conjunction  w ith  other p roceed ings, w hether in the c iv il or crim inal

81 S ec tio n  9 9 7  p rohib its s to ck  m arket m an ipulation  w h ile  s 9 9 8  prohib its fa lse  trading o f  secu r ities  and  
m arket r ig g in g  transactions.
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arena. T his com bin ed  approach can g ive  a matter an increased  sen se o f  u rgency  
w h ich  a ffects law yers and investigators on the case, and ju d g es w h o hear relevant 
applications. A lso , c iv il penalties cou ld  be linked  m ore c lo se ly  to m easures that 
w ou ld  a ffect p e o p le s ’ liab ilities and im prove asset tracing. T he m ajority o f  the 
respondents contended  that these types o f  strategies, i f  w id e ly  applied , w ou ld  
certain ly im prove deterrence.

Apart from  the im pedim ents under the Corporations Law itself, respondents  
cited  the im pact o f  tim e issu es, the doubtful utility  o f  crim inal law  p roceed in gs  
and the lega listic  and com p lex  corporate environm ent w ith in  w h ich  A SIC  m ust 
operate, as factors in flu en cin g  A SIC  enforcem ent d ecision s. T im e issu es w ere  
the m ost frequently heard com plaint, both in relation to gathering required  
docum entation , as w e ll as n ecessary  investigation  and court tim e.

T im e constraints have helped  c iv il law  strategies (su ch  as injunctions and 
m anagem ent banning orders) to b ecom e p erceived  b y  m any as an often  sw ifter  
route than the crim inal law  option. A SIC  has clearly stated goals o f  desirable  
tim elin es regarding investigation , includ ing that o f  com pletin g  85 per cent o f  
m ajor corporate in vestigation s w ith in  12 m on th s.82 T his increased  strategic  
priority b e in g  g iven  to the tim e elem en t is lik e ly  to b oost the se lection  o f  c iv il  
law  procedures b y  A SIC  personnel.

T he inherent problem s o f  d elay  associated  w ith  both the crim inal and c iv il 
p rocess are o f  course increased  b y  strategic u se o f  d elays in  the p rocess b y  som e  
o f  those w h om  A SIC  in vestigates. O ne respondent detailed  h o w  this is an  
integral aspect o f  the regulatory scene, com m enting that a h igh  degree o f  
im portance is p laced  b y  the lega l system  on procedural fairness. T he ab ility  o f  
p eop le  b e in g  in vestigated  to d elay  an investigation  b y  collateral ch a llen ge (for  
exam ple, b y  ch a llen g in g  som e aspects o f  an A SIC  in vestigation  in the courts or 
A A T ) w as a lso  seen  as an issue. U se  o f  due p rocess is an acceptable e lem en t o f  
the regulatory paradigm  and respondents saw  it as a n ecessary  part o f  regulation  
in  an open  and dem ocratic society . H ow ever, w hat cannot be den ied  are the 
recurring com plain ts about lack  o f  speed. O ne o f  the m ajor contributing  
elem en ts to the lack  o f  speed  in the enforcem ent o f  som e aspects o f  the 
Corporations Law is  the inherent com p lex ity  o f  m any financial transactions. 
T his is  certain ly the v ie w  o f  one respondent:

I suppose the main thing is the very complex nature of the transactions that we are 
investigating in themselves presents a difficulty in that they’re difficult for us to 
unravel. Also, any step of a complex transaction, there could be any number of 
explanations as to why it was structured in that particular way. What that means is 
that it’s a long slow process to construct a proper investigation. That’s perhaps the 
major impediment to our enforcement responsibility... The time it takes ... to get a 
brief into court is also a problem, but the complexity of the matters partly explains 
that.

H ow ever, perhaps the greatest indictm ent o f  the current corporate regulatory  
infrastructure is  the result o f  the interaction b etw een  these elem en ts o f  tim e and  
com p lex ity . T he n egative  e ffec t o f  this interaction w as described  b y  one  
respondent in this way:

82  N o te  55  supra at 23 .
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The complexities, costs and other difficulties facing private parties who try to 
pursue remedies under the Corporations Law are enormous. So enormous, that in 
reality ordinary people simpjy cannot do so, and this reduces the deterrent effect of 
the Corporations Law itself.

X. CONCLUSIONS

T he A ustralian federal Parliam ent seem s to have a h igh  degree o f  faith in the  
u se  o f  c iv il p enalties in  com pany law . T hey  w ere introduced in 1993 w ith  the 
h op e that there w ou ld  be m ore e ffec tiv e  enforcem ent o f  d irectors’ duties. On 1 
July 1998, Parliam ent extended  the application  o f  c iv il penalties under the 
Corporations Law to a num ber o f  additional statutory provisions. H ow ever, the  
reality is very d ifferent from  the perception o f  the governm ent. S in ce  1993 there 
have b een  fe w  c iv il penalty  actions com m en ced  by A SIC .

T he research revealed  that the c iv il penalty regim e is  p erceived  by A S IC  as 
serv in g  o n ly  a lim ited  deterrent function. Parts V I to IX  o f  the article identified  
the factors nom inated  by th ose in terview ed  as responsib le for this state o f  affairs. 
T o reiterate, they include A S IC ’s:

•  resource constraints, includ ing financial and personnel constraints;

•  relationships w ith  other regulatory agen cies, such as the D P P  and the 
judiciary;

•  recourse to alternative sanctions; and

•  concerns about the lim ited  utility  o f  c iv il penalties and the unclear  
nature o f  the c iv il p enalty  regim e in the Corporations Law and its 
regulatory praxis.

Several o f  these factors warrant particular attention. First, there are a num ber  
o f  alternative rem ed ies w h ich , from  the in vestigators’ p oin t o f  v iew , appear to be  
m ore v iab le , such  as injunctions and m anagem ent banning orders. For exam ple, 
injunctions not o n ly  provide a ‘real t im e’ rem edy, but a lso  have the additional 
advantage that the public can see  the direct e ffec ts  w ith in  a short tim e o f  
injunctions freezing assets and shutting dow n rogue com pan ies. T he desire o f  
A SIC  to not on ly  fu lfil its en forcem ent ob ligations but a lso  to be w id e ly  seen  as  
fu lfillin g  its en forcem en t ob ligation s, m akes it d ifficu lt for m ore com p lex  and  
tim e-con su m in g  strategies such  as c iv il p enalties to  be p osition ed  at the forefront 
o f  A SIC  en forcem en t strategies. C ivil p enalties are not as sw ift, d ec is iv e  and  
ob v iou s in  their e ffec t as m any alternative c iv il rem edies. 83

83 T his is su e  o f  the rela tive  d isen fran ch isem en t o f  m u ch  o f  the pop u lation  from  the w h o le  leg a l p ro cess , n o t  
m erely  corporate la w  is  a m ajor issu e  in late-m odern  lega l and p o litica l d iscou rse  and can n ot b e  covered  
w ith in  the co n fin es  o f  th is article. W hat is  true, and w h at n eed s to b e  em p h asised  here, is that the le v e ls  
o f  d isen fran ch isem en t o f  the m ajority  o f  c itiz en s  are accentuated  in  the corporate la w  sphere. T he rea lity  
for m o st p eo p le  is  that it is a ‘n o -g o ’ dom ain  for th em  and th ey are en tire ly  d ep en d en t on  p u b lic  
regu lators su ch  as A S IC . T his stark truth un derlines the in creasin g  n eed  to  ensure that regu lators such  as 
A S IC  d o  h ave  su ffic ie n tly  fle x ib le  regu latory instrum ents (in clu d in g  an e ffe c tiv e  c iv il p en a lty  reg im e), 
and the n ecessa ry  resou rces  to m e e t their p u b lic  in terest resp on sib ilitie s .
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A nother v iab le rem edy is s 600  o f  the Corporations Law w h ich  a llo w s A SIC  
to im p ose a m anagem ent banning order upon a person  in certain circum stances. 
S ection  600  is an e ffec tiv e  rem edy according to m any o f  those in terview ed . It 
d oes not require A SIC  to  bring court p roceed ings, although the person  banned  
m ay ch a llen ge the A SIC  banning order in court. There are sign ificant d ifferen ces  
am ong the regional o ff ic e s  o f  A SIC  in the use o f  s 600 . H ow ever, as the 
respondents m ade clear, m anagem ent banning orders can e ffec tiv e ly  “take 
offenders out o f  the action ” . A lthough  the c iv il penalty reg im e d oes a llo w  for the 
obtaining o f  m anagem ent banning orders, these m ust be im p osed  b y  the court 
and n ecessarily  in v o lv e  com p lex  litigation.

A  secon d  factor (related to the first) w as the reservations exp ressed  b y  a 
num ber o f  th ose in terv iew ed  about d elays associated  w ith  use o f  the courts in  the 
area o f  enforcem en t and som e o f  the d ifficu lties o f  interpretation that h ave  
resulted from  certain judgm ents. T hese uncertainties in the interpretation o f  
basic statutory p rov ision s regulating d irectors’ duties (w h ich  are c iv il p enalty  
p rov ision s) reinforce the trend to u se alternative enforcem ent m ech anism s such  
as m anagem ent banning orders.

Thirdly, there w as som e indication  that m any o f  those in  the enforcem en t 
section  o f  A SIC  com e from  a crim inal law  background and therefore have a 
tend en cy  to prefer crim inal actions rather than c iv il penalties. T his has changed  
over tim e w ith  the recruitm ent o f  a considerable num ber o f  law yers w ith  c iv il 
litigation  experience.

Fourthly, th ose in terv iew ed  indicated  that the requirem ent to lia ise  w ith  the 
D PP over sign ifican t enforcem en t m atters im pacts on the use o f  c iv il p enalties. 
T he con seq u en ces resulting from  the requirem ent to lia ise  w ith  the D P P  w ere a 
recurring them e in the interview s. T hese con seq u en ces include: (i) the  
requirem ent m eans that the D PP e ffec tiv e ly  has a veto  over the u se  o f  c iv il 
penalties; (ii) the n eed  for the D PP to satisfy  its e lf  that there is  n o  crim inal 
elem en t in  a m atter can result in  delay  that can im pact on  the opportunity for a 
c iv il penalty  action; and (iii) A SIC  and the D PP have different en forcem ent 
ob jectives. T he ro le o f  the D PP is  to prosecute crim inal breaches o f  the law  
w h ile  A SIC  has broader ob jectives w h ich  include u sing c iv il rem edies. T h ese  
different ob jectives can lim it the lik e lih ood  o f  c iv il p enalties b ein g  pursued.

A  fifth  factor lim iting  the use o f  c iv il p enalties is  the unclear drafting o f  the  
c iv il p enalty  p rov ision s, particularly regarding the elem en ts that h ave to be  
proved  to satisfy  the court that a breach o f  a c iv il penalty p rovision  has occurred.

Sixth , som e respondents observed  that w here the sam e conduct o f  the offen der  
m ay breach  both  the Corporations Law and a state Crim inal C ode, there is  an 
in cen tive to fram e lega l action  as a breach o f  the state Crim inal C ode b ecau se it 
m ay b e easier to  prove a breach o f  the C ode g iven  som e o f  the uncertainty that 
surrounds the c iv il p enalty  p rov ision s o f  the Corporations Law. In addition, 
som e respondents exp ressed  the v ie w  that courts tend to hand dow n  m ore severe  
penalties for breaches o f  state Crim inal C odes than for breaches o f  the  
Corporations Law. A gain , this is  an incen tive to frame the legal action  as a 
breach o f  the state Crim inal C ode.

Seventh , c iv il p en alties w ere seen  b y  respondents as havin g  o n ly  lim ited
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utility . For exam ple, w here a director w h o has breached a c iv il penalty p rov ision  
is bankrupt, a c iv il p enalty  action  offers little to A SIC  u n less it b e liev es  that the 
offen d er’s actions are so  serious as to warrant crim inal prosecution . T his is 
b ecau se the tw o  c iv il penalty  sanctions are a pecuniary penalty  and/or a 
m anagem ent banning order. Im posing a pecuniary penalty upon an o ffen der w h o  
is already bankrupt m ay serve little purpose and a bankrupt is au tom atically  
prohibited from  m anaging a corporation so that resort to a c iv il p enalty  action  is 
not n eed ed  to ach ieve this objective. T his h igh lighted  the need  exp ressed  b y  
m any respondents for A SIC  to have at its d isposal a broad range o f  enforcem en t 
too ls.

F inally , a num ber o f  those in terview ed  w ere o f  the op in ion  that under­
u tilisation  o f  c iv il pen alties has had the effec t o f  undercutting the deterrent 
function  o f  this en forcem ent too l. T he lo w  public profile  o f  c iv il penalties  
reduces their p erceived  worth as a deterrent and this p laces further doubt in the 
m inds o f  en forcem ent personnel about usin g  c iv il p enalties w h en  there are m ore  
proven  en forcem ent options available.

C iv il p enalties are b ased  upon strategic regulation  theory w hereb y integrated  
sanctions escalate in respon se to m ore serious contraventions. C iv il penalties  
should  inhabit the upper lev e l o f  regulation  w ith  crim inal law  at the apex o f  the 
en forcem ent pyram id and m ethods o f  persuasion  and education at the low er  
leve l. A n  initial an alysis su ggests that c iv il penalties should  be reasonably  
w id e ly  u sed  in relation to the enforcem ent o f  d irectors’ duties. H ow ever, as the 
research set out in th is article indicates, there are som e sign ificant reasons w h y  
th is has n ot occurred.



1999 UNSW Law Journal 455

APPENDIX A

INTERVIEW SCHEDULE

1. D escrib e your p osition  and role w ith in  the A SC .

Current Enforcement Regimes

2. (a) H o w  effec tiv e  are c iv il penalties as a regulatory m echanism ?

(b) D o  c iv il p enalties perform  a sign ificant deterrent function?

(c ) Should  c iv il p enalties be m ore system atica lly  linked  w ith  other  
sanctions such  as d isqualification  and crim inal penalties?

(d) I f  c iv il penalties w ere m ore system atica lly  linked  w ith  other  
sanctions, w ou ld  deterrence be sign ificantly  im proved?

(e ) In your v ie w  w hat other sanctions in  C o r p o r a tio n s  L a w  provide a 
sign ificant deterrent function?

3. T o w hat extent are the factors listed  b e lo w  sign ificant im pedim ents to  
the C o r p o r a tio n s  L a w  su ccessfu lly  perform ing a deterrent function?

(a) lack  o f  clarity in the drafting o f  the C o r p o r a tio n s  L a w ;

(b) lack  o f  resources;

(c) duplication  o f  sanctions; and

(d) other sign ificant im pedim ents o f  w h ich  you  are aware.

4. D escrib e h ow  y o u  deal w ith  m atters that m ight com e w ith in  the am bit 
o f  Part 9 .4B .

5. (a) A s currently constituted, is Part 9 .4B  usefu l to regulators?

(b) D o e s  Part 9 .4B  serve a m eaningfu l deterrent function?

(c ) Is the n ew  c iv il penalty  system  an im provem ent on the previous  
regim e?

6. In your v iew , should  Part 9 .4B  be am ended and, i f  so, how ?

7. In your v ie w  has there b een  a sign ificant increase in m anagem ent 
banning orders since 1993 and, i f  so, h ow  w ou ld  you  exp la in  any  
increase that m ay have occurred?

8. D o  you  think that there has been  a sign ificant increase in applications  
for injunctions b y  the A S C  under s 1324 since 1993 and, i f  so , h o w  
w ou ld  you  exp la in  any increase that m ay have occurred?

9. (a) W hat do you  consider to be the m ost sign ificant court judgm en ts
affectin g  the A S C ’s enforcem ent role since 1993?
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(b) W hat have b een  the effec ts  o f  those judgm ents on A S C  
en forcem ent operations?

10. (a) W hat is your general v ie w  regarding ju d icia l and adm inistrative
rev iew  o f  A S C  enforcem ent actions?

(b) In particular, h o w  w ou ld  you  describe the effec ts o f  appeals to the 
A dm inistrative A p p eals Tribunal, the Federal Court and the 
O m budsm an?

(c) H ave you  had any personal experience o f  such rev iew  and h o w  
w ou ld  you  evaluate that experience?

11. T o  w hat extent are the factors listed  b e lo w  sign ificant im pedim ents to  
the A S C  su ccessfu lly  carrying out its enforcem ent respon sib ilities?

(a) lack  o f  resources;

(b) leg is la tive  am biguity;

(c) duplication  o f  sanctions; and

(d) other sign ificant im pedim ents o f  w h ich  you  are aware.

Decision-making Process

12. D escrib e the procedures that you  fo llo w  upon receipt o f  a liquidator’s 
report b y  first answ ering the q uestions b e low , and then provid ing  
further details w h ich  you  fee l are inform ative.

(a) W ho determ ines w hether to conduct an investigation  into m atters 
contained  in a liquidator’s report?

(b) W hat are the criteria or ind icia  used  to determ ine w hether to  
conduct an investigation?

(c) W ho conducts the investigation?

(d) W hat are the k ey  top ics/th em es included  in the in vestigation  
report?

(e) W ho w ith in  the A S C  rece ives a cop y  o f  the investigation  report?

(f) W ho determ ines w hether the matter should be referred to the D PP  
(state or C om m onw ealth )?

(g ) I f  the m atter is  not referred to the D PP, w hat happens next?

(h) W ho authorises the issu e o f  c iv il penalty p roceed ings?

(i) W hen  w ou ld  the A S C  proceed  to issu e c iv il penalty p roceed in gs  
for a breach o f  a c iv il penalty provision?

(j) W hen  w ou ld  the A S C  proceed  to issu e m anagem ent banning  
order p roceed in gs for breach o f  a c iv il penalty  provision?

(k) W hen  w ou ld  the A S C  p roceed  to issu e c iv il p roceed in gs in  
relation to s 50 cases and s 260 cases?

(l) W hat other d ecision -m ak ing  procedures w ou ld  the A S C  fo llow ?
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13. (a) W hat are the types o f  contravention m atters referred to the D PP?

(b) H o w  d oes the D P P  respond to these referrals?

(c) I f  the D P P  determ ines to press crim inal sanctions, w hat happens 
next?

(d) I f  the D P P  determ ines not to  press crim inal sanctions, w hat 
happens next?

(e ) Is there forum  shopping b etw een  federal and state courts?

14. H o w  w ou ld  y o u  describe the im pact o f  state Crim inal C od es on  
enforcem en t d ec is ion s in general, and in  particular, d ec is ion s regarding  
c iv il penalties?
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APPENDIX B

CIVIL PENALTIES 
COMPARATIVE VERDICTS

(Table Prepared by ASIC)

R esp on d en t D ate  o f  
O rd ers

P ecu n iary
P enalty

B an n in g
P eriod

S ection s
C on traven ed

B r ie f D escrip tion S ou rces

Alan D avid  
D oyle

Matter
ongoing

ASIC litigation  
com m enced on 2 
Septem ber 1998. ASIC  
alleges breaches o f  
Corporations Law s 232 in 
relation to a decision  to 
return the proceeds o f  a 
placem ent o f  shares in 
C hile M inera NL.

ASIC
M R
98/263

Derek W illiam  
Satterthwaite

Matter
ongoing

Sam e action as D oyle ASIC
M R
98/263

Arthur D avid  
Peart

Matter
ongoing

Breaches o f  Corporations 
Law s 232(4) alleged in 
relation to M aroona 
Trading Co Pty Ltd. 
C om m enced on 19 
N ovem ber 1996.

VG
3569 o f  
1996

Keith Lester 6/11/98 $1 000 6 yrs s 588G Lester failed to prevent 
Snow deli Pty Ltd (In Liq) 
from incurring debts 
totalling $702 181 at a tim e  
w hen there were reasonable 
grounds to suspect that the 
com pany w as insolvent. 
U nsecured creditors o f  
$897  421 left on 
liquidation.

A SC
M R
98/170;
ASIC
M R
98/335

Robin Lester 6 /11/98 $ 1 0 0 0 6 yrs s 588G Sam e details as for Keith  
Lester

A SC
M R
98/170;
ASIC
M R
98/335
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R esp on d en t D ate o f  
O rd ers

P ecu n iary
P en a lty

B an n in g
P eriod

Sections
C on traven ed

B r ie f  D escr ip tion S ou rces

John Phillip  
D onovan

20 /8 /98 $40  000 10 yrs s 232 D onovan, a director o f  the 
G ood Life Com pany and 
Friends Pty Ltd, breached  
Corporations Law s 232  
by allow ing G ood Life to 
sell growerships and 
quotas to growers o f  Kefir 
(a fermented m ilk product) 
w hen there w as, to his 
know ledge, no market for 
the product. On 
appointm ent o f  an 
administrator it was found  
that there were large 
contingent liab ilities to 
growers w hich could not 
be m et because o f  a lack o f  
market for the com pan y’s 
stockpile o f  the Kefir 
product. Proforma balance 
sheet estim ated net assets  
o f  G ood Life at negative  
$7 031 994 .43 .

ASIC
M R
98/249

(1998 )
28
A C  SR  
583

Julia
G w endolin
D onovan

20 /8 /98 $4 000 3 yrs s 232 Sam e action as John 
D onovan. Julia D onovan  
breached her duties by  
allow in g John D onovan to  
engage in the conduct 
w hich he did.

ASIC
M R
98/249
(1998 )
28
A C  SR  
583

M ichael
G eoffrey
Spencer

24 /07 /97 $5 000 s 232 (6 )  
s 79(a)

Spencer w as involved in a 
contravention o f  s 232 (6 )  
in that he d evised  and 
im plem ented a schem e  
w hereby a director o f  Harq 
N om in ees Pty Ltd caused  
the com pany to assign  its 
register o f  clients to the 
A M P S ociety  in order to 
satisfy a personal debt o f  
$235 000  ow ed by the 
director o f  the com pany to 
the Society. The court 
held Spencer did not act 
dishonestly  but was 
negligent, careless and 
confused in g iv in g advice  
to the director and the 
com pany and in taking  
action on beh alf o f  the 
director and the com pany  
in relation to the 
assignm ent o f  the register.

(1997 )
25
A C SR
143;
A SC
M R
97/173
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R esp on d en t D ate  o f  
O rd ers

P ecu n iary
P en a lty

B an n in g
P eriod

S ection s
C on traven ed

B r ie f  D escrip tion S ou rces

Satya Nandan 10/4/97 $20  000 3 years s 232 (6 ) Nandan, the general 
manager o f  the Tasm anian  
Spastics A ssociation , 
borrowed $25 201 from the 
A ssociation  w ithout 
consent o f  the Board o f  
Directors. The court held  
the contraventions 
involved a deliberate, 
system atic and 
unauthorised m isuse for 
personal or private 
purposes, o f  the funds and 
facilities o f  the 
A ssociation , on a regular 
and ongoing basis.

(1997 )
23
A C SR
743

A SC
M R
9 7/079

Robert John 
Wardell

2 1 /0 3 /9 7 $5 000 4.5 years s 588(G ) Follow ing the A S C ’s 
action against W ardell in 
the Federal Court for an 
alleged failure to prevent 
Sands & M cD ougall 
W holesale Pty Ltd from  
incurring debts betw een  
O ctober 1993 and June 
1994 during w hich tim e  
the com pany continued to 
trade w hilst it was 
allegedly  insolvent, the 
A SC  accepted  
undertakings from  
W ardell to the Federal 
Court. N et asset 
defic ien cy  o f  $5 m illion.

A SC
M R
97/0 6 6

John Eddie 
Gdanski

2 1 /0 3 /9 7 $4 000 2 yrs s 588(G ) 
s 79(c)

Sam e action as against 
W ardell, A SC  alleging that 
Gdanski w as kn ow ingly  
concerned in and party to 
the breaches o f  the 
Corporations Law by  
W ardell.

A SC
M R
97/0 6 6

A llen Cooke 2 9 /1 1 /9 6 5 yrs ss 292  and 
293 and 318

C ooke contravened s 318  
by failing to maintain  
proper balance sheets and 
profit and loss accounts for 
a number o f  com panies.

A SC
M R
96/2 7 0
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R esp on d en t D ate  o f P ecu n iary B an n in g S ection s B r ie f  D escr ip tion Sou rces
O rd ers P en a lty P er iod C on traven ed

Roger Keith 18/11/96 _ 10 yrs s 588(G ) W hile Brock was a director A SC
Brock o f  Tropical Image H om es, M R

the com pany continued  
trading long after it w ould  
have been apparent to any  
responsib le director that 
the com pany w as unable to 
pay its debts. Incurred 
debts o f  $629  332 .87  after 
he was aware there were  
reasonable grounds to 
suspect the com pany was 
insolvent.

96 /258


