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MOVING THE BOUNDARY STONE BY STATUTE -  
THE LAW COMMISSION ON PSYCHIATRIC ILLNESS

NICHOLAS J MULLANY* AND PETER R HANDFORD**

I. INTRODUCTION

T he battle to  w in  lega l protection  from  disruption to m ental tranquillity  has  
b een  hard fought. C asualties o f  the B ritish  cam paign  have b een  e sp ec ia lly  
h eavy. N o  h igher price has b een  p aid  than that o f  relatives o f  spectators crushed  
at H illsb o ro u g h .* 1 2 L aw  reports are littered w ith  “a patchw ork q u ilt” o f  ludicrous  
d istin ctions o f  fact and p rincip le illustrative o f  the m orass through w h ich  
litigants are com p elled  to m anoeuvre. Saddled w ith  a status unique am ong  
personal injury v ictim s, th ose p sych iatrica lly  com prom ised  due to the w ant o f  
care b y  others com bat an inherent and enduring “ju d ic ia l b ia s” against c la im s for 
other than external harm .3 4 A version  to actions for disturbance to p eace o f  m ind  
u naccom panied  b y  b od ily  injury and an “endem ic distrust” o f  psych iatry  have  
ensured that preservation  o f  psych iatric integrity rem ains a low er priority than  
com pensation  for p h ysica l lo ss .5 P o licy -d irected  restrictions on recovery

* LLB (H o n s) (W  A u st), B C L  (O xon ); B arrister, W estern  A ustralia; A d ju n ct P rofessor  o f  L aw , U n iv ersity  
o f  N e w  S ou th  W ales.

** LLB (B irm ), L LM , P h D  (C antab); A sso c ia te  P rofessor o f  L aw , U n iversity  o f  W estern A ustralia .
1 S ee  Alcock v Chief Constable o f South Yorkshire Police [1 9 9 2 ] 1 A C  3 1 0 ; Hicks v Chief Constable o f 

the South Yorkshire Police [1 9 9 2 ] 2  A ll E R  6 5 . C om pare the d ec is io n  o f  the E n g lish  C ourt o f  A p p ea l in  
Frost v Chief Constable o f South Yorkshire Police [1 9 9 8 ] Q B  2 5 4  p erm ittin g  recovery  b y  injured on -  
du ty  p o lice  o ff icer s . C r itic ism  o f  th is see m in g ly  unpalatab le resu lt has b een  w id esp read : see  L aw  
C o m m iss io n  R eport 2 4 9 , Liability for Psychiatric Illness, 1998  (R eport) at [1 .1 ]. It appears to h ave  
p layed  an u n ju stifiab ly  large part in  the d e c is io n  o f  the m ajority  o f  the H ou se  o f  Lords to reverse  the  
C ourt o f  A p p ea l sub nom White v Chief Constable o f South Yorkshire Police [1 9 9 8 ]  3 W L R  1 5 0 9  
e sp ec ia lly  at 1 5 4 2 , 1 5 4 5 , 1 5 4 7 , per Lord Steyn; at 1 5 5 6 -6 7 , per Lord H offm an n . T he p rob lem  o f  
rec o n c ilin g  th ese  app arently  c o n flic t in g  m oral en titlem en ts to  com p en sa tio n  w o u ld  b e  e lim in a ted  as a 
co n seq u en ce  o f  the C o m m iss io n ’s recom m en d ation s: see  infra Part V I S ectio n  A .

2 White v Chief Constable o f South Yorkshire Police, n o te  1 supra at 1 5 4 7 , per Lord S teyn .
3 S ee  JG F lem in g , The Law of Torts, T he L aw  B o o k  C o  Ltd (1 st ed , 1 9 5 7 ) p 175.
4  S ee  JG F lem in g , An Introduction to the Law of Torts, C larendon Press (2n d  ed , 1 9 8 5 ) p 4 7 . N o te

McLoughlin v O ’Brian [1 9 8 3 ]  1 A C  4 1 0  at 4 3 3 , per Lord B rid ge  o f  H arw ich: “For too  lo n g  earlier  
gen eration s o f  ju d g e s  h a v e  regarded p sych ia try  and p sych ia tr ists  w ith  su sp ic io n , i f  n o t  h o s tility .”

5 S ee  R  P ou n d , “Interests o f  P erson a lity” (1 9 1 5 )  2 8  Harv L Rev 3 43  at 3 5 9 -6 2 .
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perpetuate m yths that dam age to the b od y  is m ore debilitating than dam age to the 
m ind and m ore w orthy o f  support in a clim ate o f  lim ited  accident com pensation  
resources and that it rem ains im perative to fortify  the com m on  law  against 
charlatans a lleg in g  injury o f  a le ss  readily  verifiab le nature. Barriers stem  
im aginary flood s o f  fraudsters and opportunists seen  as ready and able to foo l 
p sych iatrists and ju d ges. Prejudice has proved  p ervasive, p ow erfu l and  
persistent. Ignorance, preconcep tions and m isinform ation  con cern in g  
psychiatric d isorder and its n eg ligen t in flic tion  have com bin ed  to com p el th ose  
debilitated  fe w  w h o se  m ental health  has b een  im paired b y  an identifiab le w ant o f  
due care to sa tisfy  the m ost stringent con d itions to qualify  for com m on  law  
re lie f.6 7 O therw ise va lid  suits for “pure”8 psychiatric injury are rejected  
dependent on the often  forced  characterisation o f  the claim ant as a “prim ary” or 
“second ary” v ictim  o f  the tortfeasor’s in com p eten ce,9 b ecau se the claim ant and  
prim ary v ictim  are d eem ed  to have been  in su ffic ien tly  con n ected  b y  b lo o d  or 
love , b ecau se exposure to traum atic stim uli occurred a fe w  too m any hours after 
an accident (perhaps b ecau se it in vo lved  the “la te” id entification  o f  d isfigu red  
corpses o f  relatives or b ecau se there w as no “afterm ath” to p erceive), b ecau se  
disorder fo llo w ed  w hat w as com m unicated  to, rather than seen  or heard by, the

6 N o te  the sen tim en ts  exp ressed  b y  B irkett J in  Griffiths v R & H Green & Silley Weir Ltd (1 9 4 8 )  81 LI L 
R ep 3 7 8  at 3 80 : “I q u ite  r eco g n ise  that w hen  w e  are in th is fie ld , it is a very  d iffic u lt  on e  for laym en  to  
understand . W hen w itn esse s  speak  abou t a m an su ffer in g  from  an a n x ie ty  n eu rosis  . . .  w h en  a m an is  not 
su ffer in g  o rgan ica lly  bu t has h ysteria , the ordinary, sou n d , h ea lth y  m an is apt to  lo o k  up on  that w ith  a 
little  d isd a in  or a little  su sp ic io n  and to treat it so m etim es rather lig h tly  and to say: ‘W ell, i f  you  h a v e  a 
little  cou rage or determ ination  you  can o v ercom e it. I f  you  h ave a little  w ill-p o w er  to g o  b a ck  to w ork  
and con fron t the d ifficu lty , that w ou ld  o v erco m e i f .  I say  it is com p ara tive ly  e a sy  for h ea lth y  p eo p le  to 
th ink  and sp eak  lik e  that, bu t n o b o d y  w h o  has un dergon e a very  severe  illn ess  or, in d eed , a s lig h t illn ess  
can forget that p e o p le  w h o  are n o t in that hap p y  state frequently  lo o k  upon sm all m atters as very  
im portant. T h ey  are fearful and n ervou s and ap p reh en sive .” For exam p le , see  Victorian Railways 
Commissioner v Coultas (1 8 8 8 )  13 A p p  C as 2 2 2  at 2 2 6 , per Sir R ichard C ouch; Dulieu v White & Sons 
[1 9 0 1 ]  2 K B  6 6 9  at 6 8 1 , per K en n ed y  J; Chester v Council o f the Municipality o f Waverley (1 9 3 9 )  62  
C L R  1 at 10 , per L atham  CJ; Bourhill v Young’s Executor, 1941 SC  3 9 5  at 4 3 8 , per A itc h iso n  LJC; 
McLoughlin v O ’Brian, n ote  4  supra at 4 2 1 , per Lord W ilb erforce; at 4 2 5 , per Lord E dm und D a v ie s; at 
4 4 2 , per Lord B rid ge o f  H arw ich.

7 L egisla tu res h ave  b een  sim ilar ly  in flu en ced . For an ex a m p le  o f  statutory p reju d ice  see  s 9 3 (1 7 )  o f  the 

Transport Accident Act 1 9 8 6  (V ic )  w h ich  draw s a d is tin ctio n  b etw een  “ser iou s” p h y sica l in juries and  
“sev ere” lon g -term  m ental or “sev ere” lon g-term  beh aviou ra l d istu rb ance or disorder. T he latter w ord  
im ports a stricter bar to the in stitu tion  o f  com m o n  la w  c la im s for personal injury arisin g  ou t o f  transport 
accid en ts  in that state: see  Mobilio v Balliotis [1 9 9 8 ] 3 V R  833  at 8 3 4 -5 , per W in n ek e  P; at 8 4 6 , per  
B ro o k in g  JA; at 8 5 4 , per O rm iston  JA; at 8 5 8 , 8 6 0 , per P h illip s  JA; at 8 6 0 -1 , per C harles JA.

8 That is , p sych ia tr ic  injury n o t co n seq u en t on p h y sica l injury.
9 S in ce  Page v Smith [1 9 9 6 ]  1 A C  155 prim ary v ic tim s  in the E n g lish  co n tex t n eed  o n ly  p rove reason ab le  

foreseea b ility  o f  some kin d  o f  p erson al injury rather than fo reseea b ility  o f  p sych ia tr ic  d isorder. T his  
contrasts w ith  the p o s itio n  in  A ustralia  and C anada w here foreseeab ility  o f  the k in d  o f  injury su sta in ed  
(ie , p sych ia tr ic  injury) rem ain s a prerequ isite  to  recovery  irresp ective  o f  the status o f  the v ictim : see  tex t 
a cco m p a n y in g  n o tes  3 4 5 -5 0  infra. For cr itic ism  o f  the E n g lish  d ich o to m y  see  N J M u llan y , “P sych ia tr ic  
D am age  in  the H ou se  o f  Lords - Fourth T im e U n lu ck y ” (1 9 9 5 )  3 JLM 112; A  Sp rin ce , “P age v  S m ith  -  
b e in g  ‘prim ary’ co lou rs H ou se  o f  L ord s’ ju d g m en t” (1 9 9 5 )  11 PN  124; P H andford, “A  N e w  C hapter in  
the F oresigh t Saga: P sych ia tr ic  D am age  in the H ou se  o f  L ords” (1 9 9 6 )  4  Tort L Rev 5; F A  T rindade, 
“N erv o u s  S h o ck  and N e g lig e n t  C o n d u ct” (1 9 9 6 )  112 LQR 22 ; N J M u llan y  and P R  H andford, 
“H illsb orou gh  R ep la y ed ” (1 9 9 7 )  113 LQR 4 1 0 ; H T eff, “P sych ia tr ic  Injury in  the C ourse o f  P o lic in g : A  
S p ec ia l C ase?” (1 9 9 7 )  5 Tort L Rev 184; H T eff, “L iab ility  for N e g lig e n tly  In flicted  P sych ia tr ic  Harm: 
Ju stif ica tion s and B ou n d aries” (1 9 9 8 )  57  CLJ 91 at 111.
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claim ant, or b ecau se it arose gradually or as a result o f  a com bination  o f  events  
rather than an iso la ted  assault on  the se n se s .10 W h ile  quick  to d istance  
th em se lves from  the “crude v ie w ” that the law  should  take cogn isan ce  o n ly  o f  
p h ysica l injury resu lting from  actual im pact and to ack n ow led ge that it is  “w e ll  
estab lished  that an action  w ill lie  for injury b y  sh ock  sustained  through the 
m edium  o f  the ey e  or ear w ithout d irect contact”,11 m od em  E n glish  courts have  
resisted  ca lls  to em brace fu lly  recovery  in n eg ligen ce  for dam age to the p sych e  
and, gen erally  speaking, preserved  the traditional restrictions. T h ese  
“infirm ities” o f  “doctrinal fragility” 12 are a lam entable m onum ent to the lack  o f  
m aturity and con fid en ce  o f  the com m on  law  in this f ie ld .1 C o n fessio n s as to the 
d ifficu lties  o f  the d ecision -m ak in g  p rocess caused  b y  the application  o f  rules  
know n to be arbitrary and the n eed  to draw in d efen sib le  d istin ctions b etw een  
cla im s, p leas that Parliam ent refine principle and exp ression s o f  sym pathy for 
u n su ccessfu l m enta lly  ill litigants do noth ing to im prove matters.

W h ile  there has for som e tim e b een  good  reason to b e liev e  that fundam ental 
ju d ic ia l change to A ustralian psych iatric dam age law  is on the horizon , D there is 10 11 12 13 14 15

10 For d eta iled  con sid era tion  o f  the e lem en ts  n ecessary  to ground and the d e fen ces  to a cau se  o f  action  for  
the n eg lig e n t in f lic tio n  o f  p sych ia tr ic  injury see  N J M u llan y  and PR  H andford, Tort Liability For 
Psychiatric Damage, T he L aw  B o o k  C o  Ltd (1 9 9 3 )  ch s 2 -1 0 , 12. S ee  a lso  N J M u llan y , “Fear for the  
Future: L iab ility  for In fliction  o f  P sych ia tr ic  D isord er” in N J M u llan y  (ed ), Torts in the Nineties, L B C  
Inform ation S erv ices  (1 9 9 7 )  pp 1 1 3 -2 2 ; N J M u llan y , “N e g lig e n tly  In flicted  P sych ia tr ic  Injury and the  
M ean s o f  C om m u n ica tion  o f  Traum a -  Sh ou ld  it M atter?” in N J M u llan y  and A M  L inden (ed s), Torts 
Tomorrow -  A Tribute to John Fleming, L BC  Inform ation S erv ices  (1 9 9 8 )  ch  11; P H andford, 
“C om p en sa tion  for P sych ia tr ic  Injury: T he L im its o f  L iab ility” (1 9 9 5 )  2 Psychiatry, Psychology and 
Law 37; H T eff, “T he R equ irem en t o f  ‘Su d d en  S h o c k ’ in L iab ility  for N e g lig e n tly  In flicted  P sych ia tr ic  
D a m a g e” (1 9 9 6 )  4  Tort L Rev 44 ; H T eff, “L iab ility  for N e g lig e n tly  Inflicted  P sych ia tr ic  Harm: 
Ju stif ica tion s and B o u n d a ries” , n o te  9 supra.

11 Bourhill v Young [1 9 4 3 ]  A C  92  at 10 3 , per Lord M acm illan . S ee  a lso  the reco g n itio n  o f  the  
in ap propriateness o f  treating m ental d am age d ifferen tly  from  other categories  o f  person al harm  in Alcock 
v Chief Constable o f South Yorkshire Police, n ote  1 supra at 4 0 6 -8 , per Lord O liver  o f  A ylm erton ; Page 
v Smith, n ote  9 supra at 1 8 2 -3 , per Lord B row n e-W ilk in son ; at 1 8 7 -9 0 , per Lord L loyd  o f  B erw ick ;  
Frost v Chief Constable o f South Yorkshire Police, n ote  1 supra at 2 6 5 , per R o se  LJ; at 2 8 3 ,  per H enry  
LJ; R v Ireland [1 9 9 8 ]  A C  147 at 1 5 6 -7 , per Lord Steyn . C om pare Leach v Chief Constable o f  
Gloucestershire Constabulary [1 9 9 9 ]  1 W L R  1421 at 1 4 2 9 -3 1 , per P ill LJ; at 1 4 3 7 -9 , per B rook e  LJ. 
For A ustralian  authority  see , for ex a m p le , APQ v Commonwealth Serum Laboratories Ltd (unreported , 
SC  V ic , Harper J, 2  February 1 9 9 5 ) at 4; Aboushadi v CIC Insurance Ltd (1 9 9 6 )  A u st Torts R eports 8 1 -  
3 8 4  at 6 3 ,3 3 7 , per P riestley  JA; at 6 3 ,3 3 9 , per H an d ley  JA; at 6 3 ,3 4 0 , per C o le  JA.

12 S ee  JG F lem in g  (1 9 9 4 )  2 Tort L Rev 2 0 2  at 20 3  (rev iew  o f  N J M u llan y  and P R  H and ford , n o te  10  
supra).

13 A s  K en n ed y  J ob served  in  the early case  o f  Dulieu v White & Sons, n ote  6 supra at 6 8 1 , courts are qu ite  
cap ab le  o f  d iscern in g  the truth in  p sych ia tr ic  d am age litigation ; there is n o  n eed  to erect a sa fe ty  n e t o f  
u n iq u e rules apt to  d en y  redress in  m eritoriou s ca ses . S ee  a lso  Frost v Chief Constable o f South 
Yorkshire Police, n ote  1 supra at 2 8 0 , per H enry LJ; FAI General Insurance Co Ltd v Curtin (1 9 9 7 )  
A u st Torts R eports 81 -4 4 2  at 6 4 ,5 0 0 , per L ee J.

14 S ee , for ex a m p le , Alcock v Chief Constable of South Yorkshire Police, n ote  1 supra at 4 1 1 , per Lord 
O liver  o f  A ylm erton ; Sion v Hampstead Health Authority [1 9 9 4 ] 5 M ed L R  170  at 1 73 , per S taughton  
LJ; Frost v Chief Constable of South Yorkshire Police, n ote  1 supra at 2 8 3 , per H enry LJ; Tranmore v 
TE Scudder Ltd (u nreported , E n g  C A , 28  A pril 1 9 9 8 ) at 3 , per R och e  LJ; at 5 -6 , per B rook e  LJ; White v 
Chief Constable o f South Yorkshire Police, n ote  1 supra at 1 5 4 5 , 1 5 4 7 , per Lord S teyn ; at 1 5 5 1 , 1 5 5 7 -8 ,  
per Lord H offm an n ; Hunter v British Coal Corporation [1 9 9 9 ] Q B  140  at 1 5 4 -5 , per B rook e  LJ.

15 A lth o u g h  there has b een  a pro liferation  o f  trial and in term ediate app ella te  court d e c is io n s , the H igh  C ourt 
o f  A u stra lia  has n o t had the opp ortu n ity  to  re-eva lu ate  the rules o f  p sych ia tr ic  in jury la w  for 15 years
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every  reason  to be p essim istic  about the future o f  the E n glish  com m on  law , the 
source o f  the m ost antiquated restrictions on relief. R ecen t rare glim m ers o f  
h o p e * 16 have b een  sn u ffed .17 T he appellate courts have not seen  fit, desp ite the 
“co m p e llin g ” nature o f  cla im s b efore them , to m ove the “doctrinal boundary  
ston e” as predicted  b y  the Lord C h ie f  Justice m ore than a d ecade a g o .18 S in ce  
1992, the H ou se o f  Lords has reconsidered  the p rincip les lim itin g  com pensation  
for psych iatric dam age on four o c c a s io n s .19 That is an incred ib le statistic in  the  
m o d em  era o f  sp ecia l leave  and petition s to appeal. W e m ust say, resp ectfu lly , 
that quartet has b een  m ost d isappointing, u n n ecessarily  con fu sin g  and hindered  
overdue reform . T he third o f  the series, the “revolutionary”20 21 d ec is io n  in Page v 
Smith, w as particularly d iscouraging, c lou d in g  settled  issu es o f  foresight o f

fo llo w in g  Jaensch v Coffey (1 9 8 4 )  155 C L R  5 4 9 . O ne o f  the m o st im portant con trib u tion s to the current 
d ebate is  that m ad e b y  th e N e w  S ou th  C ourt o f  A p p ea l in Coates v Government Insurance Office o f New 
South Wales (1 9 9 5 )  36  N S W L R  1 w here m an y  o f  the flaw s o f  orth od ox  p r in cip le  w ere  ex p o sed  b y  K irby  
P. H is H onou r g ave  strong in d ica tion s that he favou rs m o v in g  the b ou ndaries o f  lia b ility  in  appropriate  
circu m stan ces . G leeson  CJ and C larke JA did  n ot rule ou t reform . The co m m en ts  h ave  a ssu m ed  greater  
s ig n ifica n ce  in the lig h t o f  K irby P ’s e lev a tio n  to the H igh  C ourt in February 1 9 9 6  and the ap p oin tm en t 
o f  G leeson  CJ as C h ie f  Ju stice  in M ay  1998 . T w o m em b ers o f  the Full C ourt o f  the S u prem e C ourt o f  
S ou th  A ustralia  in Pham v Lawson (1 9 9 7 )  68  S A S R  124  in d icated  that th ey  shared K irby P ’s v ie w s , the 
third d e c lin in g  to d eclare h is  p o s itio n . T he Suprem e C ourt o f  C anada has n ever  b een  required to exp ress  
its v ie w s . Its recen t d e c is io n s  on n e g lig e n c e  gen era lly  (see , for exam p le , Canadian National Railway Co 
Ltd v Norsk Pacific Steamship Co Ltd [1 9 9 2 ] 1 S C R  1021; Hall v Herbert [1 9 9 3 ]  2 S C R  159; Ter 
Neuzen v Korn [1 9 9 5 ]  3 S C R  6 74 ; Hollis v Dow Corning Corp [1 9 9 5 ] 4  S C R  6 3 4 ; Winnipeg 
Condominium Corp No 36 v Bird Construction Co [1 9 9 5 ]  1 S C R  85; Bow Valley Husky (Bermuda) Ltd 
v Saint John Shipbuilding Ltd [1 9 9 7 ] 3 S C R  1210; Fontaine v Lowen Estate [1 9 9 8 ]  1 S C R  4 2 4 ) ,  the 
ex isten ce  o f  a b o d y  o f  sou n d  low er  court d e c is io n s  on p sych ia tr ic  injury and the opp ortu n ity  to re flec t on  
d ev e lo p m en ts  e lsew h ere  su g g e st that a m o d em  approach to the su b ject is  lik ely . T he S ou th  A fr ican s n o w  
lead the way: in an im p ressiv e  un an im ou s d ec is io n  on  a stated ca se , the S u prem e C ourt o f  A p p ea l in  
Barnard v Santam Bpk, 1 9 9 9  (1 ) S A  2 0 2  su rveyed  a se lec tio n  o f  international authority  and literature  
w h ich  has em erged  in the 2 6  years s in ce  Bester v Commercial Union Versekeringsmaatskappy van SA 
Bpk, 1973  (1 ) S A  7 6 9  to ad op t a s im p le  yet sop h istica ted  so lu tion  to prob lem s p la g u in g  courts e lsew h ere: 
see  further tex t a cco m p a n y in g  n o tes  2 2 6 -9  infra.

16 T he ju d g m en t o f  H enry LJ in Frost v Chief Constable o f South Yorkshire Police, n ote  1 supra, reflects  
an ap p recia tion  o f  the e sse n c e  o f  d isorder and had the poten tia l to p rov id e  the fou n d ation  for a n ew  
lia b ility  reg im e. T he p o ss ib ility  ex isted  that d u b iou s p o lic y  co n sid era tion s, u tilised  to ju st ify  “the  
ultim ate  bou n d aries w ith in  w h ich  c la im s for [m ental] d am age [h ave b een  ab le to] b e  en terta in ed ” , w ou ld  
g iv e  w a y  to leg itim a te  d em an d s for the attribution o f  lega l accou n tab ility  for p sych ia tr ic  injury  
co n seq u en t on  careless c o n d u ct and the n eed  to deter irresp on sib le  behaviou r: see  Frost, n ote  1 supra at 
2 8 0 -3 . S ee  a lso  the d e c is io n  o f  M orland  J in Andrews v Secretary of State for Health (u nreported , Q B D ,  
19 June 1 9 9 8 ), d iscu ssed  n o te  2 3 2  infra.

17 S ee  White v Chief Constable o f South Yorkshire Police, n ote  1 supra.
18 S ee  Attia v British Gas pic  [1 9 8 8 ] Q B  3 0 4  at 3 2 0 , per B in g h a m  LJ: “It is su b m itted , I th ink  righ tly , that 

th is c la im  breaks n e w  ground. N o  a n a logou s c la im  h as ever, to  m y  k n o w led g e , b een  up held  or even  
ad van ced . If, therefore, it w ere proper to erect a doctrinal bou ndary ston e at the p o in t w h ich  the onw ard  
m arch o f  recorded  d e c is io n s  has so  far reached , w e  sh ou ld  answ er the q u estion  o f  p r in c ip le  in  the 
n eg a tiv e  and d ism iss  the p la in tif f’s a c t io n ...  B u t I sh ou ld  for m y  part erect the bou n d ary  sto n e  w ith  a 
strong p resen tim en t that it  w o u ld  n o t b e  lo n g  b efore  a ca se  w ou ld  arise so  co m p e llin g  on  its fac ts  as to 
cau se  the ston e  to b e  m o v ed  to a n e w  and m ore d istan t restin g  p la c e .”

19  Alcock v Chief Constable o f South Yorkshire Police, n ote  1 supra; Hicks v Chief Constable o f the South 
Yorkshire Police, n o te  1 supra; Page v Smith, n ote  9 supra; White v Chief Constable of South Yorkshire 
Police, n ote  1 supra.

2 0  White v Chief Constable o f South Yorkshire Police, n ote  1 supra at 1 5 2 3 , per Lord G o ff  o f  C h iev e ley .
21 N o te  9 supra.
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harm and perpetuating and further com plicatin g  the d issection  o f  n eg lig en ce  
victim s into “prim ary” and “secondary” categories22 incorporated into E n glish  
law  b y  Lord O liver o f  A ylm erton  in the first case  o f  the series, Alcock v Chief 
Constable o f  South Yorkshire Police23 - an interesting analysis but on e w h ich  has 
produced  regrettable results. T he com p lex ity  and top ica lity  o f  the subject are 
reflected  in the fact that a fourth opportunity to renovate and v ita lise  E n glish  
p sych iatric dam age law  em erged  recently. T he appeal from  the E n glish  Court o f  
A ppeal d ec is io n  in Frost v Chief Constable o f  South Yorkshire Police24 a llow ed  
their L ordships the luxury o f  rev isitin g  th is “m ost v ex ed  and tantalising to p ic” 
against a background o f  m ore than 20  d ec is ion s o f  the E n glish  Court o f  
A p p e a l /0 a m ajor d ec is io n  o f  the Inner H ou se o f  the Court o f  S e s s i o n / 7 a 
considerab le com pilation  o f  academ ic literature and the v iew s  o f  a m ajor law  
reform  b ody. A lth ou gh  White v Chief Constable o f  South Yorkshire Police 
w as concerned , in  the m ain, w ith  liab ility  to  em p loyees and r e s c u e r s /0 the  
opportunity ex isted  to resurvey the landscape o f  E nglish  psych iatric dam age  
jurisprudence, repudiate the unfortunate asp ects o f  Alcock, je ttison  the o tio se  
prim ary/secondary c la ssifica tio n  o f  Page v Smith, and restate the law  a long the 
lin es  ind icated  b y  H enry LJ in the E nglish  Court o f  A p p ea l.31 That opportunity 22 23 24 25 26 27 28 29 30 31

22  S ee  n o te  9 supra. It is iron ic that Page v Smith, w h erein  it is ex p ress ly  stated that the fear o f  su its
ju st if ie s  the control m ech a n ism s im p o sed  on c la im s b y  secon d ary  v ic tim s  in that d e c is io n , has in creased
the p rosp ects  o f  litigation : n o te  H  T eff, “L iab ility  for N e g lig e n tly  Inflicted  P sych ia tr ic  Harm: 
Ju stif ica tion s and B o u n d a rie s” , n o te  9 supra at 1 1 1 -1 5 .

23  N o te  1 supra at 4 0 6 -1 1 .  N o te  Burgess v Superior Court (1 9 9 2 )  831 P 2d 1197 .
2 4  N o te  1 supra, d isc u sse d  in  N J  M u llan y  and P R  H and ford, n o te  9 supra.
25  S ee  S ir T h om as B in g h a m  M R  in the forew ord to N J M u llan y  and P R  H andford, n ote  10 supra, p v ii.
2 6  S ee  Hicks v Chief Constable o f the South Yorkshire Police, note  1 supra; Alcock v Chief Constable o f

South Yorkshire Police, n o te  1 supra; Calascione v Dixon (1 9 9 3 )  19 B M L R  97; Taylorson v Shieldness 
Produce Ltd [1 9 9 4 ]  P IQ R  P 3 2 9 ; Sion v Hampstead Health Authority, n o te  14 supra; McFarlane v EE 
Caledonia Ltd [1 9 9 4 ]  2 A ll E R  1; Bryant v London Fire and Civil Defence Authority (1 9 9 4 )  2 2  B M L R  

124; X  (Minors) v Bedfordshire County Council [1 9 9 5 ]  2  A C  6 33 ; Reilly v Merseyside Regional Health 
Authority [1 9 9 5 ]  6  M ed  L R  2 4 6 ; Page v Smith [1 9 9 4 ] 4  A ll E R  522 ; Page v Smith (No 2) [1 9 9 6 ]  1 W L R  
8 55 ; AB v John Wyeth & Brothers Ltd (unreported , E n g  C A , 13 D ecem b er  1996 ); Vernon v Bosley (No 
1) [1 9 9 7 ]  1 A ll E R  5 7 7 ; AB v Tameside & Glossop Health Authority [1 9 9 7 ]  8 M ed  L R  91; Hegarty v EE 
Caledonia Ltd [1 9 9 7 ]  2 L lo y d ’s R ep 2 5 9 ; Young v Charles Church (Southern) Ltd (1 9 9 7 )  3 9  B M L R  
146; Duncan v British Coal Corp [1 9 9 7 ]  1 A ll E R  54 0 ; Swinney v Chief Constable o f Northumbria 
Police Force [1 9 9 7 ]  Q B  4 6 4 ; Frost v Chief Constable o f South Yorkshire Police, n o te  1 supra; Powell v 
Boladz [1 9 9 8 ]  L lo y d ’s R ep  M ed 116; Tranmore v TE Scudder Ltd, n ote  14 supra; Nobes v Schofield 
(unreported , E n g  C A , 14 M ay  1998 ); Arrowsmith v Beeston (unreported , E ng C A , 18 June 1 9 9 8 ); Leach 
v Chief Constable o f Gloucestershire Constabulary, n o te  11 supra; Hunter v British Coal Corporation, 
n ote  14 supra; Palmer v Tees Health Authority (unreported , E ng C A , 2 June 1999 ).

27  Robertson v Forth Road Bridge Joint Board, 1 9 9 6  SL T  2 6 3 .
28  N o te  R eport, n o te  1 supra at [1 .5 ] , n o te  14: “ [W ]e h op e that th is R eport w ill be o f  a ss is ta n ce  to the 

H o u se  o f  L ord s.” T his h o p e  w as fu lfilled : see  White v Chief Constable o f South Yorkshire Police, n o te  1 
supra at 1 5 1 3 , per Lord G riffiths; at 1 5 1 8 -2 0 , 1 5 2 2 -3 , 1 5 2 5 -7 , 1 5 2 9 , 1 5 3 6 , per Lord G o ff  o f  C h iev e ley ;  
at 1 5 5 0 -1 , per Lord H offm an n . Lord S teyn  did n o t refer to the Report.

2 9  N o te  1 supra.
30  S ee  further tex t a cco m p a n y in g  n o tes  4 0 5 -2 0  infra.
31 S ee  N J M u lla n y  and P R  H and ford, n o te  9 supra at 4 1 7 .
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has b een  squandered. T he secon d  con secu tive  3:2 d ec is io n  o f  the H ou se  
reflects a d efeatist d isp osition  w h ich  is incom patib le w ith  the role and ob ligation  
o f  appellate ju d g e s .3 D eclaration s b y  u ltim ate courts that the “search for 
princip le [has been ] ca lled  o f f  ̂ ,32 33 34 that they p o ssess  “no refined  analytical to o ls” 
to shape coherent com prom ise, 5 that “settled ”36 37 * precedent the subject o f  “severe

32

37cr itic ism ” m ust rule to  ou tlaw  reform , that it is “too  late to  go  b ack  on  . . .
38control m ech an ism s” stated a m ere s ix  years ago and d elegation s o f  the task  o f  

d ifficu lt d evelop m en t39 are a dereliction  o f  the duty to m ould  the com m on  law  
for the m o d em  w orld . Frank ad m ission s o f  failure do not com pensate  
traum atised litigants for unrem ediable con seq u en ces. P rotestations that the  
p rocess o f  change shou ld  p roceed  “thus far and no further”40 41 42 43 44 45 46 47 are e a s ily  p resen ted  
as the “o n ly  sen sib le” and “pragm atic” strategy. “B o ld  inn ovation ”4 presents
a m ore form idable ch a llen ge.

T here has b een  a sign ifican t increase, w e ll short o f  a flood , in E ngland and  
e lsew h ere, in  the num ber o f  “pure” and con seq u en tia l4J psych iatric injury suits  
instituted  over the last d ecade, particularly the last five  years. M ore te llin g  than  
the num ber o f  cases  em erging is the fact that courts are n o w  b ein g  ca lled  on  to  
determ ine liab ility  for psych iatric injury in an in creasin gly  d iverse range o f  
circum stances far rem oved  from  the traditional con text o f  “acc id en ts” . It is  
h igh ly  doubtful, for exam ple, that the actions for dam ages for p sych iatric injury  
in  AB v Tameside & Glossop Health Authority,45 Allin v City & Hackney Health 
Authority 0 and Lew v Mount Saint Joseph Hospital Society, 7 cases raising  
n ovel su b -issu es in  relation  to the com m unication  o f  trauma, w ou ld  have b een

32  T he m ajority  in White v Chief Constable o f South Yorkshire Police, n ote  1 supra, co m p r ised  Lords 
B ro w n e-W ilk in so n , S teyn  and H offm an n . Lords G o ff  o f  C h ie v e le y  and G riffiths (sa v e  in  relation  to  PC  
G lave) d issen ted . Page v Smith, n ote  9 supra w as a lso  a 3:2 d ec is io n  (L ords L loyd  o f  B erw ick , A ck n er  
and B ro w n e-W ilk in so n ; Lords Jau n cey  o f  T u llich ettle  and K eith  o f  K in kel d issen tin g ).

33  N o te , for ex a m p le , the co m m en ts  o f  M a h o n ey  JA in Ballina Shire Council v Ringland (1 9 9 4 )  33  
N S W L R  6 8 0  at 7 3 3 ; Lowns v Woods (1 9 9 6 )  A u st Torts R eports 8 1 -3 7 6  at 6 3 ,1 6 7 ;  Crampton v 
Nugawela (1 9 9 6 )  41 N S W L R  176  at 1 9 4 -5 . S ee  a lso  Bow Valley Husky (Bermuda) Ltd v Saint John 
Shipbuilding Ltd, n ote  15 supra at 1 2 6 2 , per M cL ach lin  J.

34  White v Chief Constable o f South Yorkshire Police, n ote  1 supra at 1 5 5 7 , per Lord H offm an n .
35  Ibid at 1 5 4 7 , per Lord Steyn .
3 6  Ibid.
37  Ibid at 1 5 2 3 , per Lord G o f f  o f  C h iev e ley .
3 8 Ibid at 15 5 1 , per Lord H o ffm a n n .
3 9  Ibid at 1 5 4 7 , per Lord S teyn ; at 1 5 5 1 , per Lord H offm an n .
4 0  Ibid at 1 5 4 7 , per Lord Steyn .
41 Ibid.
4 2  Ibid.
4 3  T hat is ,  co n seq u en t on  p h y sic a l injury.
4 4  S ee  N J M u llan y  and P R  H and ford, n o te  10 supra, pp 2 0 7 -1 5 ;  N J M u llan y , “Fear for the Future: L iab ility  

for In fliction  o f  P sych ia tr ic  D isord er” , n o te  10 supra at 1 0 7 -1 4 ; P H andford, n o te  10 supra at 3 7 -8 , 4 6 -7 . 
S ee  a lso  tex t a c co m p a n y in g  n o tes  3 8 1 -9 9  infra.

4 5  N o te  2 6  supra. S ee  N J M u llan y , “L iab ility  for C areless C om m u n ica tion  o f  T raum atic In form ation ” 
(1 9 9 8 )  114  LQR 38 0 .

4 6  [1 9 9 6 ]  7 M ed  L R  1 67 . S ee  N J M u llan y , n o te  45  supra.
4 7  (1 9 9 7 )  3 6  C C L T  (2 d ) 35; (1 9 9 7 )  4 4  B C L R  (3 d ) 84; (1 9 9 8 )  55  B C L R  (3 d ) 3 9 4 . S ee  N J M u llan y , 

“N e g lig e n tly  In flicted  P sych ia tr ic  Injury and the M ean s o f  C om m u n ica tion  o f  Traum a -  S h ou ld  it 
M atter?” , n o te  10 supra at 199.
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advanced  or even  contem plated  fifty , fifteen  or fiv e  years ago. U n til 
com paratively  recently , m any situations n o w  confronting ju d ges w ou ld  not have  
b een  thought lik e ly  to g ive  rise to cla im s in n eg lig en ce  for m ental dam age. In all 
probability  this avenue o f  redress w ou ld  not have even  b een  considered . Far 
from  this b e in g  a m atter for concern  for the future o f  the com m on  law  8 or 
ev id en ce  o f  the grow th  o f  an unhealthy com pensation  culture, y it re flects  an 
increasing com m unity  aw areness o f  m ental illn ess  and its to ll on  hum an  
happ iness and a b elated  recogn ition  by lega l advisers that the leg itim ate scop e  
for psych iatric injury suits is  m uch w ider than traditionally  en visaged . M any  
w ell-fou n d ed  p sych iatric injury actions still fail due to in d efen sib le  doctrinal 
restrictions on recovery. E n glish  litigants face the h igh est hurdles. W e n o w  
k n ow  that th ey  w ill n ot be low ered  b y  the ju d iciary .48 49 50

T he ex ten siv e  p rocess o f  reparation required to rem edy the dam age cau sed  to  
E n glish  n eg lig en ce  jurisprudence through the avoidab le con fu sion  engendered  
b y the jud gm en ts in the L ord s’ quartet has begun. It m ust be com pleted . T he  
recent unanticipated51 se lf-im p osed  freeze on ju d g e-led  d evelop m en t o f  
p rincip le52 h igh lights the im portance o f  tw o ex ten sive  and stim ulating  
p ub lication s d evoted  ex c lu s iv e ly  to the reform  o f  liab ility  for psych iatric illn ess. 
In producing th ese contributions to the controversial debate, the L aw  
C om m ission  has affirm ed the lon g  overdue n eed  to afford dam age to the p sych e  
a rightful p lace in the law  o f  c iv il w rongs. Its C onsultation  Paper53 and Final 
Report are the resu lts o f  a reference to exam ine “the princip les governin g  and the 
effec tiv en ess  o f  the present rem ed y o f  dam ages for m onetary and non-m onetary  
lo ss , w ith  particular regard to personal injury litiga tion ” .54 So w idesp read  has  
b een  the concern  over liab ility  ru les for dam age to the m ind that, in the course o f  
w ork on  the a ssessm en t o f  dam ages for non-pecuniary lo ss , the C om m ission  
con clu ded  that a separate C onsultation  Paper and Report exam in in g  th is p ock et  
o f  personal injury litigation  w ere warranted.55 T his im portant con clu sion  
ack n ow led ges that, absent appropriate analysis o f  the adequacy o f  govern in g

48  N o te  White v Chief Constable o f South Yorkshire Police, n o te  1 supra at 1 5 3 9 , 1 5 4 3 , 1 5 4 7 , per Lord  
Steyn . S ee  a lso  AB v John Wyeth & Brothers Ltd, note  2 6  supra at 19, per S tuart-Sm ith  LJ; Hegarty v 
EE Caledonia Ltd, n o te  2 6  supra at 2 6 3 -4 , per B rook e LJ.

4 9  N o te  PS A tiyah , The Damages Lottery, Hart P u b lish in g  (1 9 9 7 )  p 1 38 , w h o  refers to  th e “b lam e cu ltu re” 
for w h ich  the leg a l sy ste m  is  a lle g e d ly  partly resp on sib le; J S tap leton , “In R estraint o f  T ort” in P B irk s  
(ed ), The Frontiers o f Liability, O xford  U n iv ersity  Press (1 9 9 4 )  V o l 2  at 83 . S ee  a lso  J O ’C on n ell and B  
K elly , The Blame Game, L ex in g ton  B o o k s  (1 9 8 7 ) .

50  S ee  White v Chief Constable o f South Yorkshire Police, n ote  1 supra at 1 5 4 7 , per Lord Steyn .
51 S ee  tex t a c co m p a n y in g  n o tes  4 0 0 -4  infra.
52 S ee  White v Chief Constable o f South Yorkshire Police, n ote  1 supra at 1 5 4 7 , per Lord S teyn ; at 1 5 5 7 ,  

per Lord H offm an n .
53 S ee  L aw  C o m m iss io n  C on su lta tion  Paper 137 , Liability for Psychiatric Illness, 199 5  (C on su lta tion  

Paper).

5 4  S ee  e sp ec ia lly  Item  11 o f  the L aw  C o m m iss io n  R eport 2 0 0 , Fifth Programme o f Law Reform, 1 9 9 1 .
55  S ee  C on su lta tion  Paper, n o te  53  supra at [1 .1 ]. T he n u m ber o f  form al and in form al resp o n ses  to the  

p rov is ion a l recom m en d ation s rece iv ed  b y  the C o m m iss io n  con firm ed  th is a ssessm en t: see  R eport, n o te  1 
supra at [1 .4 ]. For a su m m ary  o f  the p rov is ion a l recom m en d ation s see  A  B urrow s, “L iab ility  For 
P sych ia tr ic  Illness: W here S h ou ld  the L ine b e  D raw n ?” (1 9 9 5 )  3 Tort L Rev 220; K  W heat, “L aw  
C o m m iss io n  C on su lta tion  Paper N o  137  -  L iab ility  for P sych ia tr ic  I lln ess” [1 9 9 5 ]  2  Web JCLI; M A  
Jon es, “L iab ility  for P sych ia tr ic  I lln ess  -  M ore P rin cip le, L ess Su btlety?” [1 9 9 5 ]  4  Web JCLI.
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liab ility  ru les, “p rogressive  aw areness o f  m ental illn e ss”,56 w ithout m ore, can  
n ever constitu te real advancem ent. It has resulted  in the type o f  d etailed  
exp loration  o f  princip le integral to any rational system  o f  law  grappling w ith  
“the dynam ic and ev o lv in g  fabric o f  . . .  so c ie ty ” .5 The s ign ifican ce  o f  form al 
recogn ition  that m ental injury is a “real”, “d eb ilitating” and p oten tia lly  “life -  
shattering” con seq u en ce  o f  exposure to trauma and that the restrictive rules  
govern in g  recovery  for its n eg ligen t in flic tion  are w orthy o f  the c lo ses t scrutiny  
cannot b e understated.58

II. SUMMARY OF THE PROPOSED SCHEME

A t the core o f  the recom m ended  sch em e lie  the con cep ts o f  reasonable  
foreseeab ility  and relationship . F ocu s is d irected to recovery  for reasonab ly  
foreseeab le  p sych iatric disorder sustained  “as a result o f  the death, injury or 
im perilm ent o f  a lo v ed  o n e” .59 60 T he bond b etw een  the prim ary v ictim  o f  the 
tortfeasor’s n eg lig en ce  and the claim ant is  seen  as crucial.00 T he principal 
recom m endation  o f  the L aw  C om m ission  is that w here there is  a “c lo se  tie  o f  
lo v e  and a ffec tio n ” b etw een  the claim ant and the person k illed , injured or 
im perilled , restrictions b ased  on  the c la im an t’s p h ysica l and tem poral proxim ity  
to the accid en t or afterm ath and the m eans b y  w h ich  he or she learned o f  it 
should  b e ex c ised . T he requirem ent o f  a su ffic ien t bond is seen  as an essen tia l 
control. It is  p rop osed  that a fixed  lis t o f  certain types o f  relationsh ip  b e d eem ed  
c o n c lu siv e ly  to p o sse ss  the requ isite degree o f  love  and a ffection . T his  
represents an ex ten sion  o f  the prevailing  rebuttable presum ption in  relation  to  
filia l and spousal relationsh ips61 (and p o ss ib ly  fian ces62). C laim ants in  
relationsh ips w ith  v ictim s other than those fa llin g  w ith in  fix ed  ca tegories w ou ld  
b e required to prove the prerequisite b ond  ex isted . T w o  other recom m endations  
are advanced. T he m ore im portant is  the proposed  abolition  o f  the p ern iciou s  
requirem ent for recovery  that disorder arise from  a “sudden sh ock ” to the sen ses  
as d istinct from  d ecom pensation  over tim e. It is  a lso  recom m ended that liab ility  
should  not b e d en ied  w h en  psych iatric illn ess  resulted  from  the death, injury or 
im perilm ent o f  the tortfeasor. T he central “doctrinal boundary ston e” is  to  be  
m oved  b y  statute. C hanges to th ose areas w here the present law  is  “clearly

56  McLoughlin v O ’Brian, n o te  4  supra at 4 4 3 , per Lord B rid ge o f  H arw ich.
57  Bow Valley Husky (Bermuda) Ltd v Saint John Shipbuilding Ltd, note  15 supra at 1 2 6 2 , per M cL ach lin  

J.
58  S u ch  r eco g n itio n  sits  com fortab ly  w ith  the recen t d eclaration  b y  the Su prem e C ourt o f  C anada in  New 

Brunswick (Minister o f Health and Community Services) v G(J) (unreported , SC C , 10 S ep tem b er 1 9 9 9 )  
that the c it iz e n ’s r igh t to  secu r ity  o f  the person  enshrined  in s 7 o f  the Canadian Charter o f Rights and 
Freedoms protects the p sy c h o lo g ic a l, as w e ll as the p h y sica l, in tegrity  o f  the in d iv id u a l. S ee  tex t 

a cco m p a n y in g  n o te  101 infra.
5 9  S ee  R eport, n o te  1 supra at [1 .7 ].
6 0  N o te  Jaensch v Coffey, n o te  15 supra at 6 0 0 , per D ean e  J.
61 S ee  Alcock v Chief Constable o f South Yorkshire Police, n ote  1 supra at 3 9 8 , per Lord K eith  o f  K in kel; 

at 4 0 3 , per Lord A ckner; at 4 2 2 ,  per Lord Jau n cey  o f  T u llich ettle .
62  S ee  ibid at 3 9 8 , per Lord K eith  o f  K in kel.
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u n satisfactory”63 * are incorporated in a Draft N e g lig en ce  (Psychiatric I lln ess) B ill  
annexed  to the Report. Other recom m endations are directed to the ju d g es rather 
than Parliam ent: the m ost im portant o f  th ese, that courts should  abandon  
attaching practical s ign ifican ce  to w hether the p la in tiff is a prim ary or secondary  
victim , clearly  re flects the L aw  C o m m issio n ’s v iew  that Page v Smith has  
produced  unw anted  co m p lex ities  and is not a desirable develop m en t. R eform  o f  
sp ecific  ru les govern in g  top ica l litigation  b y  rescuers, em p loyees (for exposure  
to trauma as w e ll as “occupational stress”), involuntary participants and  
bystanders, and for disorder con seq u en t on the fear o f  future even ts or the 
n eg ligen t com m u nication  o f  traum atic inform ation, is seen  as properly w ith in  the 
purview  o f  the ju d ic iary  rather than the legislature. T he H ou se o f  Lords sees  
th ings d ifferen tly .65

III. THE PARAMETERS OF INQUIRY 

A. The Existing Tort System
C ritics o f  ca lls  for the exp an sion  o f  liab ility  for psych iatric injury have  

attacked attem pts to m od ify  w hat they see  as a fundam entally  flaw ed  system  o f  
accid en t com pensation . E ffic ien cy  and fairness, they assert, d ictate that efforts  
should  be d irected  to w h o lesa le  reform  o f  the fault-based tort system  rather than  
attem pts to treat a m oribund regim e to the further advantage o f  a fe w  p riv ileged  
accid en t v ictim s. T he chan ges to psychiatric dam age jurisprudence w h ich  w e  
have advocated  for seven  years are intended to operate w ith in  the ex istin g  tort 
system . W e are n ot con cerned  w ith  the long-running econ om ic  and other  
overw orked  argum ents in relation  to the abolition  o f  tort, the m erits o f  n o-fau lt  
com pensation  or other radical reform  o f  the current regim e b y  w h ich  the injured  
are com pensated . Ours is a practical so lu tion  to a present prob lem  d esign ed  to  
function  w h ile  the tort system  liv es  and survives in its current form  and to assist  
those w h o  p rosecute, defend  and determ ine actions for the n eg lig en t in flic tion  o f

63 S ee  R eport, n ote  1 supra at [1 .6 ].
64  N o te  9 supra.
65  S ee  White v Chief Constable o f South Yorkshire Police n ote  1 supra at 1 5 4 7 , per Lord S teyn ; at 1 5 5 7 ,  

per Lord H offm an n .
6 6  S ee , for ex a m p le , PS A tiyah , n ote  4 9  supra; PS A tiyah , “Personal Injuries in the T w en ty-F irst Century: 

T h in k in g  the U n th in k ab le” in P B irks (ed ), Wrongs and Remedies in the Twenty-First Century, 
C laren don  Press (1 9 9 6 )  ch  1; J S tap leton , n o te  4 9  supra; J S tap leton , Product Liability, B utterw orths  
(1 9 9 4 )  pp  2 8 5 -6 .

67  For early su g g e stio n s  to rep lace  th e tort sy stem  w ith  a com p reh en sive  co m p en sa tio n  sch em e  see , for  
ex a m p le , Report o f the Royal Commission of Inquiry on Compensation for Personal Injury in New 
Zealand, 196 7  (“W o o d h o u se  R eport”); TG  Ison, The Forensic Lottery: A Critique on Tort Liability as a 
System o f Personal Injury Compensation, Stap les Press (1 9 6 7 ); PS A tiyah , Accidents, Compensation 
and the Law, W eid en fe ld  and N ic o lso n  (1 st ed , 1 9 7 0 ) ch  2 5  (see  n o w  P C ane, Atiyah’s Accidents, 
Compensation and the Law, W eid en fe ld  and N ic o lso n  (5 th  ed , 1 9 9 3 ) ch  2 5 ). A tiyah , in  a qu ite  
rem ark able sh ift  in  p o s itio n , n o w  rejects th is su g g estio n  as “h o p e le s s ly  dated ” : see  P S  A tiyah , n o te  4 9  
supra, pp 1 8 0 -5 , 190 . For a co g en t r eb u ff o f  the la test a ssau lt b y  A tiyah  and h is  u n co n v in c in g  “lea v e  it 
all to  the free m arket” p rop osa l, see  A  B urrow s, “In D e fe n c e  o f  Tort” in Understanding the Law of 
Obligations, Hart P u b lish in g  (1 9 9 8 )  ch  6.
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m ental injury. T his is true a lso  o f  the leg is la tive  reform  p roposed  b y  the L aw  
C om m ission . It w as charged w ith  the task o f  im proving rather than cham p ion in g  
replacem ent o f  the current com pensation  system .68 69

B. The Negligent Infliction of Psychiatric Illness
W h ile  there is u ndoubted ly  scop e for cla im s for “pure” p sych iatric injury  

con seq u en t upon the com m ission  o f  other torts such as private and public  
nuisan ce, breach o f  statutory duty, deceit, fa lse  im prisonm ent, m a lic iou s  
prosecution , intim idation , defam ation  and, in  the U n ited  K ingdom , Rylands v 
Fletcher, as w e ll as breach  o f  contract, authorities are rare, perhaps re flectin g  
ignorance am ong practitioners o f  the com pass o f  potential liab ility  and a b e l ie f  
that “nervou s sh ock ” su its are availab le for “acc id en t” v ictim s on ly . It is  
ex c lu s iv e ly  in relation  to n eg lig en ce  that the sp ecia l restrictions on recovery  for 
p sych iatric illn ess  have b een  im p osed , 70 although an attem pt to extend  th ese  to  
other cau ses o f  action  is  not u n foreseeab le .71 T he L aw  C o m m iss io n ’s 
recom m endations for leg is la tiv e  intervention  are concerned  so le ly  w ith  liab ility  
in n eg lig en ce , broader coverage con sidered  to be prem ature and  
counterproductive.72

C. The Nature of Actionable Damage
T he recom m endations advanced  are prem ised  on the b asis that the general 

precondition  for recovery  that there be p ro o f o f  a “recogn isab le  p sych iatric  
i lln e ss”7 (as d istinct from  “m ere”74 m ental or em otional d istress) is

68  S ee  R eport, n o te  1 supra at [1 .1 ];  L aw  C o m m iss io n  R eport 2 0 0 , Fifth Programme o f Law Reform, 1 9 9 1 .
6 9  In A ustra lia  th is ac tion  has b een  su b su m ed  b y  n eg lig en ce : see  Burnie Port Authority v General Jones Pty 

Ltd (1 9 9 4 )  179  C L R  5 2 0 .
7 0  L iab ility  for p sych ia tr ic  injury cau sed  b y  an in ten tion a l tort lie s  in  the a b sen ce  o f  sp ec ia l rules: see  

Wilkinson v Downton [1 8 9 7 ]  2 Q B  57 .
71 O ne p red ictab le  argum ent for ex ten s io n  is  that co n fin in g  lim its  on  lia b ility  to  n e g lig e n c e  m a y  en cou rage  

the forced  reca tegor isa tion  o f  c la im s: n o te  the com m en ts  o f  B rook e  LJ in  Hegarty v EE Caledonia Ltd, 
n o te  2 6  supra at 2 6 8 ; Young v Charles Church (Southern) Ltd, n ote  2 6  supra; Dooley v Cammell Laird 
& Co Ltd [1 9 5 1 ]  1 L lo y d ’s R ep  2 7 1 . H ow ever, the o b jec tio n s to the orth od ox  rules are e q u a lly  (so m e  
w ou ld  say  m ore) c o m p e llin g  ou tsid e  the realm  o f  n eg lig en ce : see  R eport, n o te  1 supra at [1 .1 0 ] .

7 2  S ee  R eport, n o te  1 supra at [1 .9 ].
73  T he n u m erou s exp ress io n s  o f  th is  fu ndam ental p rerequ isite  to  lia b ility  can b e  traced to the co m m en ts  b y  

Lord D en n in g  M R  in  Hinz v Berry [1 9 7 0 ] 2 Q B  4 0  at 4 2 -3 . T he lead in g  A ustralian  en u n cia tion  is  that o f  
W in d eyer J in  Mount Isa Mines Ltd v Pusey (1 9 7 0 )  125 C L R  3 8 3  at 3 9 4 . P r o o f o f  a c tion ab le  injury  
d ep en d s on su p p ortive  p sych ia tr ic  e v id en ce . N o te , h ow ever, the rem arkable (and see m in g ly  iso la ted )  
d e c is io n  o f  the S ask a tch ew an  C ourt o f  A p p ea l in Peters-Brown v Regina District Health Board (1 9 9 6 )  
148 S ask  R  2 4 8  at 2 5 0  rejectin g  the con ten tion  that a court m u st b e  presen ted  w ith  m ed ica l e v id e n c e  to  
fin d  “n ervou s sh o c k ” . T his co n ten tion  w ou ld  rece iv e  short shrift from  A ustralian  and B ritish  courts. 
T he req u is ite  ev id en tiary  fou n d ation  is  critica l. It appears that the C ourt w as sp eak in g  o f  true d isorder  
rather than d istress, referring to su ffer in g  w h ich  “greatly  transcen ded  . . .  n o n co m p en sa b le  em o tio n a l 
u p set” . A  related  q u estion  arises: i f  d istress short o f  d isorder sh ou ld  b e  co m p en sa b le  in  p r in c ip le , sh ou ld  
lia b ility  lie  in  the a b sen ce  o f  an y  m ed ica l e v id en ce  as to  its p resen ce  and e ffec t?  Is it o n ly  c la im s  for  
r eco g n ised  p sych ia tr ic  illn ess  w h ic h  n eed  to b e  supported or d iscred ited  b y  o b jec tiv e  exp ert o p in ion ?  
S o m e  support for th is  v ie w  is  fou n d  in  Vanek v Great Atlantic & Pacific Co o f Canada [1 9 9 7 ]  OJ N o  
3 3 0 4 , d isc u sse d  tex t a c co m p a n y in g  n o tes  9 4 -7  infra.
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unquestion ably  sound. C om m on law  princip le is rarely set in sacred stone: “A  
b e lie f  w h ich  represented  u nquestioned  orthodoxy in year X  m ay h ave b ecom e  
questionab le by year Y  and unsustainable b y  year Z .”74 75 76 77 N otw ithstand ing  the  
im p osin g  w a ll o f  authority in sistin g  on ev id en ce  o f  c lin ica lly  va lid  disorder, 
inroads into this rule h ave b een  m ade b y  w ay  o f  certain dicta and the granting o f  
awards for states and con d ition s incapable o f  c la ssifica tion  as recogn ised  
p sych iatric d a m a g e / C o n su ltees’ v ie w s  as to appropriateness o f  perm itting  
lim ited  recovery  for n eg lig en tly  cau sed  em otional disruption w ere n ot sought. 
R egrettably, in ou tlin in g  the p osition  in relation  to the present law  and the nature 
o f  action ab le dam age, the L aw  C om m ission  referred o n ly  to the controversia l 
case o f  Whitmore v Euroways Express Coaches Ltd/  d ism issin g  it as an

74  N o te  Coates v Government Insurance Office o f New South Wales, note  15 supra at 14, per K irby P: 
“A c k n o w le d g in g  fu lly  the d ifficu lty  o f  d ifferen tia tin g  ‘m ere g r ie f  ( i f  an y  g r ie f  m ay  b e d escrib ed  as 
‘m ere ’) and ‘p sy c h o lo g ic a l in jury’ or ‘p sych ia tr ic  in jury’...” . For an o v erv iew  o f  the m ed ica l literature  
d isc u ss in g  the d is tin ctio n  see  N J M u llan y  and PR  H andford, n o te  10 supra, pp 2 4 -4 2 . S ee  a lso  N J  
M u llan y , “Fear for the Future: L iab ility  for In fliction  o f  P sych iatric  D isord er” , note  10 supra at 1 1 4 -2 2 ;  
C on su lta tion  Paper, n o te  53  supra, Pt III; R eport, n ote  1 supra, Pt III.

7 5  R v Ministry o f Defence; Ex parte Smith [1 9 9 6 ]  Q B  5 1 7  at 5 5 4 , per Sir T h om as B in g h a m  M R . S ee  a lso  
Fitzpatrick v Sterling Housing Association Ltd [1 9 9 8 ]  C h 3 0 4  at 3 4 0 , per W ard LJ; State Rail Authority 
o f New South Wales v Earthline Constructions Pty Ltd (in liq) (1 9 9 9 )  73  A L JR  3 0 6  at 3 2 7 , per K irby J; 
Perre v Apand Pty Ltd (1 9 9 9 )  164  A L R  6 0 6  at 6 2 9 , per M cH u gh  J: “ [I]n the area o f  ju d g e -m a d e  law , the  
d u ty o f  ju d g e s  to b e  fa ith fu l to the p ast is w eaker. W h ilst stare d e c is is  is a sou n d  p o lic y  b eca u se  it 
p rom otes p red ic tab ility  o f  ju d ic ia l d e c is io n  and fac ilita tes  the g iv in g  o f  a d v ice , it sh ou ld  not a lw ays  
trum p the n eed  for d esirab le  ch a n g e  in the la w ” .

7 6  The re levan t ca se s  in c lu d e  Whitmore v Euroways Express Coaches Ltd, The Times, 4 M ay 1984 ; Brown 
v Mount Barker Soldiers’ Hospital [1 9 3 4 ]  S A S R  128; Swan v Williams (Demolition) Pty Ltd (1 9 8 7 )  9  
N S W L R  172; McDermott v Ramadanovic Estate (1 9 8 8 )  27  B C L R  (2 d ) 45 ; Rhodes Estate v Canadian 
National Railway (1 9 9 0 )  5 0  B C L R  (2 d ) 2 7 3 , w h ich  are d iscu ssed  in N J M u llan y  and P R  H and ford , n ote  
10 supra, pp 1 8 -2 1 . A u th orities ra isin g  the issu e  o f  the nature o f  ac tion ab le  d am age w h ich  h ave  
em erged  s in c e  late 1 9 9 2  in c lu d e  Cox v Fleming (1 9 9 3 )  13 C C LT  (2 d ) 3 0 5  (referring to the B ritish  
C o lu m b ia  authorities and a llo w in g  recovery  for “em otion a l scars”); Government Insurance Office v Best 
(1 9 9 3 )  A u st Torts R eports 8 1 -2 1 0  at 6 2 ,0 9 2 , per K irby P (su g g e st in g  that the “u n rea listic  and h ig h ly  
arbitrary d is tin c t io n ” b e tw een  com p en sa tio n  for g r ie f  cau sed  b y  the lo ss  o f  a sp o u se  in a car a c c id en t and  
co m p en sa tio n  for d ep ress ion  cau sed  b y  injuries su ffered  in the sam e a cc id en t “m ay  n eed  to b e  
reco n sid ered ”); Coates v Government Insurance Office of New South Wales, n ote  15 supra at 1 2 -1 3 , 15 , 
per K irby P; Bryan v Philips New Zealand Ltd [1 9 9 5 ]  1 N Z L R  6 3 2  (w here B arker J, the sen ior  p u isn e  
ju d g e  o f  the H igh  C ourt o f  N e w  Z ea land , d ec lin ed  to rule in an in terlocu tory  p ro ceed in g  that N e w  
Z ealand  courts w o u ld  n o t fo llo w  the U n ited  States lead  and a llo w  recovery  for m en ta l or em otion a l 
distress); Mason v Westside Cemeteries Ltd (1 9 9 6 )  135 D L R  (4 th ) 361 at 3 8 0 , per M o llo y  J; Vanek v 
Great Atlantic & Pacific Co o f Canada, n ote  73  supra at [1 1 ] , per C o sg ro v e  J; Anderson v Wilson 
(1 9 9 8 )  37  O R  (3 d ) 2 3 5  (D iv is io n a l C ourt) at 2 4 5 -6 , per C am p b ell J; [1 9 9 9 ]  OJ N o  2 4 9 4  (C ourt o f  
A p p ea l) at [1 3 ] , [1 8 ] - [1 9 ] ,  per C arthy JA.

7 7  The Times, 4  M ay  19 8 4 . C om yn  J drew  a d istin ction  b etw een  “ordinary” sh o ck , w h ich  h e  co n sid ered  did  
n o t n eed  to b e  p roved  b y  m ed ica l e v id e n c e , and “p sy ch ia tr ic” sh ock , w here su ch  e v id e n c e  is  required. 
T he p la in tif f  and her h u sban d  w ere injured in a c o a ch  crash in France. T he hu sb an d  su ffered  very  
seriou s injury. T he p la in t i f f s  c la im  for p h y sica l injuries in c lu d ed  a p lea  for r e l ie f  b oth  for the traum a  
and sh o ck  in resp ect o f  her ow n  ex p erien ces  and the im m ed ia te  and c o n tin u in g  sh o ck  su ffered  as a 
c o n seq u e n c e  o f  her h u sb a n d ’s in juries. W hat is  o f  interest is  n o t that the C ourt d is tin g u ish ed  b e tw een  
the “p ro fou n d ” sh o ck  o c ca s io n e d  to the p la in tif f  b y  the injured h u sb a n d ’s state (for w h ich  d am ages w ere  
recoverab le ), and the w orry, strain and d istress su ffered  as a resu lt o f  th ose  in juries and their c o n tin u in g  
d eb ilita tin g  e ffe c ts  (for w h ich  d am ages w ere n o t recoverab le ), bu t w h at it w as prepared to  in c lu d e  w ith in  
the co m p en sa b le  ca tegory . C om yn  J exp ressed  the v ie w  that the law  w as harsh in  c a teg o r ica lly  e x c lu d in g  
em o tio n s  as a recoverab le  head o f  d am ages. T he ev id e n c e  w as that the sh o ck  w as n o t p sych ia tr ic  in
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“aberration” . A lth ou gh  that c la ssifica tion  m ay have b een  appropriate w h en  the  
d ecisio n  em erged, it has n o w  b ecom e strained in the light o f  the grow in g list o f  
C om m onw ealth  authorities taking a sim ilar line, particularly the exp ress  
rejection  in B ritish  C olu m b ia78 79 80 and O ntario81 82 83 84 o f  Lord D en n in g  M R ’s lim itation  
in Hinz v Berry f 2 K irby P ’s p rogressive com m ents in  the N e w  South W ales case  
o f  Coates v Government Insurance Office o f  New South Wales and the 
groundbreaking refusal o f  Barker J in  Bryan v Philips New Zealand L tc f4 to rule 
out recovery  for m ental or em otional d istress for “cancerphobia” in  N e w  
Z ealan d ^  W hen  the m ore liberal p h ilo sop h ies p revailing in som e continental 
sy stem s85 86 and U n ited  States ju r isd ic tion s8^ perm itting recovery  are added to the  
equation, the case for re-exam ination  is strengthened. In “fie ld [s ]” o f  tort law  
“in  w h ich  the com m on  law  is still in course o f  d evelop m en t . . .  [cjourts . . .  m ust 
act in com pany and not alone. A n a log ies  in  other courts, and p ersu asive

78

nature bu t “sh o ck  in the ordinary, general, everyd ay  m ea n in g  o f  the w ord and n o t in  an y  m ed ica l or 
p sych ia tr ic  sen se ” . T he p la in tif f  w as aw arded £ 2 ,0 0 0  for so m e  state w h ich  am ou n ted  to m ore than  
em otion a l up set bu t le ss  than m ed ica l in cap acita tion . Separate d am ages w ere  aw arded for th e sh o ck  
su ffered  in relation  to the p la in t i f f s  ow n  exp erien ces  and w ere su b su m ed  w ith in  the £ 4 ,5 0 0  aw arded for  
general d am ages. N o  in d ica tion  w as g iven  h o w  “ordinary sh o c k ” d iffers from  g r ie f  or d istress. T he o n ly  
c lu e  p rov id ed  w as the sta tem en t that it is “a co n cep t k n ow n  to all o f  u s” w h ich  is  to b e  m easu red  b y  
referen ce to the ev id e n c e  o f  the particular sufferer. It is n o t su scep tib le  to  m ed ica l p r o o f  and m u st b e  
d ec id ed  b y  the ju d g e  u s in g  co m m o n  sen se . T he d e c is io n  w as c learly  in flu en ced  b y  C om yn  J’s exp ressed  
w ish  to ju d g e  d am ages c la im s  in an ordinary, “dow n to earth” and rea listic  m anner rather than su b ject 
th em  to lega l te ch n ica lit ies . H is L ordsh ip  w anted  to m ak e lit iga tion  com p reh en sib le  to  ord inary p eo p le  
w h o  h ave  suffered  ordinary a ccid en ts . It is  n o t p o ss ib le  to  d ism iss  the d e c is io n  as an u n co n sc io u s  s lip  on  
h is  part. T he rea so n in g  in d ica tes  a c lear app reciation  o f  the u n iq u en ess  o f  the ca se  in in v o lv in g  a “sh o ck ,  
n o t p sych ia tr ic  in character, w h ic h  endured b eyon d  the m om en t o f  im p a ct” .

78  S ee  C on su lta tion  Paper, n o te  53  supra at [2 .4 ];  R eport, n o te  1 supra at [2 .3 ].
7 9  N o te  M A  Jones, “O rdinary sh o ck  -  th in sku ll rules O K ?” (1 9 8 5 )  4  Lit 114.
80  S ee  McDermott v Ramadanovic Estate, n o te  7 6  supra; Rhodes Estate v Canadian National Railway, 

n ote  7 6  supra. N o te  a lso  Cox v Fleming, n ote  7 6  supra.
81 S ee  Mason v Westside Cemeteries Ltd, n ote  7 6  supra, w h ich  w as fo llo w ed  in Vanek v Great Atlantic & 

Pacific Co of Canada, n ote  73  supra. S ee  a lso  the approach o f  the O ntario C ourt o f  A p p ea l in Anderson 
v Wilson, n ote  7 6  supra rejectin g  the co n c lu s io n  reached  b y  the D iv is io n a l C ourt that a c la im  for m ental 
distress “stan d in g  a lo n e ” w o u ld  o b v io u s ly  fa il in O ntario, d iscu ssed  n ote  84  and text a cco m p a n y in g  
n o tes  9 8 -1 0 0  infra. It appears that, a lth ou gh  Greer J referred rep eated ly  in Boudreau v Benaiah (1 9 9 8 )  
37  O R  (3 d ) 6 8 6  to the “m en ta l d istress” suffered  b y  a form er c lien t o f  a crim in a l barrister h e  ordered to  
p a y  $ 3 0 ,0 0 0  for the c o n seq u e n c es  o f  the n e g lig e n t h an d lin g  o f  the c lie n t’s d e fen ce  to a ch arge o f  ch ild  
ab d u ction , the c lie n t’s co n d it io n  had deteriorated  su ch  as to  perm it c la ss if ica t io n  as p sych ia tr ic  d isorder.

82  N o te  73  supra at 4 2 -3 .
83 N o te  15 supra at 1 2 -1 3 , 15.
84  N o te  7 6  supra. H is H onou r refu sed  to strike ou t a c la im  for “d istress” a lleg ed ly  su ffered  b y  the p la in tif f  

cau sed  b y  k n o w led g e  that h e  had a h ig h  ch an ce  o f  d ev e lo p in g  a sb esto s-re la ted  can cers du e to h is  
exp osu re to and in g estio n  o f  a sb esto s  w h ile  h e  w as an em p lo y ee  gas bend er o f  a com p an y  w h ic h  m ad e  
n eon  ligh ts. C om pare the app roaches o f  the O ntario D iv is io n a l C ourt and the C ourt o f  A p p ea l in  
Anderson v Wilson, n ote  7 6  supra. Three m em b ers o f  the low er  court struck ou t the “d istress” c la im s  o f  
p atien ts and their d ep en d en ts  w h o  un derw ent b lood  tests  for hepatitis  B  fo llo w in g  the rece ip t o f  n o tice  
from  a health  departm en t that th ey  m ay  h ave b een  ex p o sed  to in fectio n  at c lin ic s  p ro v id in g  
electroen cep h a logram s (E E G s) b eca u se  there w as n o  a llega tion  or e v id en ce  o f  the in f lic tio n  o f  reco g n ised  
disorder as a c o n seq u e n c e  o f  rec e iv in g  the n o tice s  or tak in g  the b lo o d  tests. T he C ourt o f  A p p ea l 
u n a n im o u sly  recertified  th is c la ss  o f  cla im an t.

85  T h ese  in c lu d e  France ( Code Civil, A rt 1 3 82 ).
86  S ee  N J M u llan y  and P R  H and ford , n o te  10 supra, pp 5 6 -8 .
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87precedents as w e ll as authoritative pronouncem ents, m ust be regarded” . T he  
w isd om  o f  g lobal consideration  in the form ulation o f  princip le govern in g  
liab ility  for m ental injury has b een  reconfirm ed at the h igh est lev e l. 8 T he  
nature o f  actionable injury in suits for dam age to the m ind should  have b een  
exp lored  b y  the L aw  C om m ission .

T he Canadian courts have b een  the m ost d irect in their ch a llen ge to traditional 
thought. In McDermott v Ramadanovic Estate89 a you ng girl saw  her parents d ie  
in the front seat o f  their car. C ould  she recover for the im pact that w itn essin g  
this event had on  her m ind? T he m edica l ev id en ce  w as that she had not su ffered  
a recogn ised  p sych iatric disorder. N otw ithstand ing  this, Southin  J ruled that the  
em otional pain, as d istinct from  grief, sounded in dam ages and aw arded her 
$ 2 0 ,0 0 0 , a sign ifican t sum  w h en  com pared to the $ 5 ,0 0 0  aw arded for her  
p h ysica l injuries. Southin  J queried:

What is the logical difference between a scar on the flesh and a scar on the mind? If 
a scar on the flesh is compensable although it causes no pecuniary loss, why should 
a scar on the mind be any the less compensable? In both cases there are serious 
difficulties of assessment. That has not been allowed to stand in the way of the 
courts making awards for non-pecuniary losses. Nor has it prevented awards for 
pain caused by physical injury which is a bad memory.

And too, pain from a physical injury is not the result of a ‘recognisable psychiatric 
illness’. It is the result of the interplay of tissue, nerves and brain. But to the 
sufferer, what is the difference between physical pain and emotional pain? Indeed 
the former may be easier to bear, especially with modem analgesics, than the latter.

Therefore, with the greatest of respect, I reject 9̂ ord Denning’s limitation of 
recovery to cases of recognisable psychiatric illness.

F o llo w in g  her eleva tion  to the B ritish  C olum bia Court o f  A p p eal, Southin  JA  
reiterated her v iew s  in Rhodes Estate v Canadian National Railway:

An argument can be made for the proposition that to award damages as I did in 
McDermott is, as a matter of policy, wrong. There are all sorts of people 
throughout the world who have gone through the horrors of war and somehow got 
on with their lives without compensation for the terrible memories with which they 
have to live. In my opinion, the question of policy is better answered not by saying 
that scars on the flesh are compensable but scars on the mind are not, but by making 
all awards for scars on the mind, including scars said to lead to psychiatric illness, 
conventional,^ even as damages for pain and suffering have been made 
conventional.

In Cox v Fleming92 th ese  tw o  d ecis ion s w ere relied  on to ju stify  a sim ilar  
award for “em otional scarring”. A  you n g  m an w as k illed  w h en  the car in  w h ich  
he w as a p assen ger crashed into a tree. H is death w as not instantaneous. It 
occurred after m any hours o f  struggle w ith  gross and d isfiguring head  injuries. 
T his increased  the d istress o f  h is parents w h o  w ere in constant attendance at the 87 88 89 90 91 92

87  Mount Isa Mines Ltd v Pusey, n ote  73  supra at 3 9 6 , per W in d eyer J.
88  S ee  White v Chief Constable o f South Yorkshire Police, n o te  1 supra at 1 5 2 1 , per Lord G o f f  o f  

C h iev e ley .
89  N o te  7 6  supra.
9 0  Ibid at 53 .
91 N o te  7 6  supra at 2 8 9 .
92  N o te  7 6  supra.
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h ospital. A fter the you n g  m an ’s death, h is father underw ent drastic and  
perm anent p erson ality  change. T he dam age w as a lleged ly  the d irect resu lt o f  
b ein g  required to v ie w  and iden tify  h is son  at the hospital. H e c la im ed  for 
“n ervous sh ock ” against the driver and ow ner o f  the car. T he Suprem e Court o f  
B ritish  C olum bia drew  a d istin ction  b etw een  the father’s em otional su ffering  and  
h is grief. It ob served  that the line drawn in the authorities b etw een  g r ie f  and  
actionable “n ervous sh ock ” w as ex trem ely  problem atic, in vo lv in g  as it d id a 
seem in g ly  artificial d issection  o f  in tense hum an suffering. It w as said  that a 
direct and im m ediate im pact upon the father’s m ind, in flic ted  by the accid en t 
itse lf, m ust b e show n, rather than a traum atic reaction  to the im pact w h ich  the 
accid en t had upon another. T he m edica l ev id en ce did not c learly  state the  
m ech anism  or source b y  w h ich  the father’s injury had b een  in flicted . It had not  
b een  estab lished  on  a b alance o f  probabilities that the con d ition  w as a d irect 
result o f  see in g  the afterm ath o f  the accident. H is lo ss  w as such  that he w ou ld  
have probably su ffered  w hether he had seen  h is son  or not. B ut the added horror 
o f  see in g  h is so n ’s d isfigu red  b od y  in the hospital had added a further and  
em otion a lly  scarring d im en sion  to h is current condition  w h ich  sou nd ed  in  
$ 2 0 ,0 0 0  dam ages. That d im en sion  represented the so le  com pensab le facet o f  the 
cla im  for “n ervous sh ock ” .

A n  O ntario ju d ge  has relied  on Southin  J ’s com m ents in McDermott v 
Ramadanovic Estate to grant m od est r e lie f  for em otional d istress con seq u en t on  
a cem etery ’s n eg lig en t lo ss  o f  urns conta in ing  the ashes o f  the p la in t if f s  parents. 
In Mason v Westside Cemeteries Ltd  M o llo y  J said:

I agree with the observations and conclusions of Southin J in McDermott v 
Ramadanovic Estate. .. Although the plaintiffs emotional suffering did not amount 
to a psychiatric condition, it was nevertheless real and more painful to her than the 
physical injuries she sustained. Southin J observed that damages are awarded for 
physical scars even if there is no ongoing pain or associated pecuniary loss. She 
then stated:

‘But what is the logical difference between a scar on the flesh and a scar on the 
mind? If a scar on the flesh is compensable although it causes no pecuniary 
loss why should a scar on the mind be any the less compensable?’

I agree. And I would add that it seems equally illogical to me that mental distress 
damages should be recoverable in a case based on contract but not in a negligence 
case. We recognize the undesirability of lawsuits based on nothing more than fright 
or mild upset. However, in my view the more appropriate way to control these 
frivolous actions is by limiting recovery based on foreseeability (and perhaps 
proximity or directness) and by yarding limited damages and imposing cost 
sanctions in cases of a trivial nature/

T his approach w as in  turn endorsed  b y  C osgrove J in  Vanek v Great Atlantic 
& Pacific Co o f  Canada. D am ages w ere awarded for m ental d istress to a
father and a m other w h o  suffered  “an x iety” (in  the lay  sen se o f  the term ) after 
their you n g  daughter sw a llo w ed  contam inated  grape ju ice  packed  in  her sch oo l 
lunch. T he girl recovered  $2 ,0 0 0 . She had b een  transferred to hospita l b y  the  
parents, re leased  after exam ination , and returned to sch oo l the fo llo w in g  day. 93 94

93 N o te  7 6  supra at 3 8 0 .
9 4  N o te  73  supra.
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T h e  e v i d e n c e  s u g g e s t e d  th a t  s h e  w a s  m o s t  u n l i k e l y  t o  s u f f e r  a n y  l o n g - t e r m  h e a l t h  

c o n s e q u e n c e s  o f  h e r  c o n s u m p t i o n .  T h i s  n o t w i t h s t a n d i n g ,  t h e  fa t h e r ,  w h o  w a s  

p r e - d i s p o s e d  t o  p h y s i c a l  a n d  p s y c h ia t r i c  in j u r y ,  s u f f e r e d  c h r o n ic  “ a n x i e t y ”  

“ d e t r a c t in g  f r o m  h i s  a b i l i t y  t o  e n j o y  s o m e  n o r m a l c y  in  h i s  l i v i n g  h a b i t s ” .95 H i s  

d i s t r e s s  f l o w e d  d i r e c t ly  f r o m  t h e  i n c i d e n t  i n v o l v i n g  h i s  d a u g h t e r ,  w h i c h  a l s o  

c o n t r ib u t e d  t o  a  d e b i l i t a t i n g  a n g i n a  a t ta c k .  A l t h o u g h  t h e  f a t h e r  s u f f e r e d  n o  

p s y c h ia t r i c  d i s o r d e r ,  C o s g r o v e  J w a s  p e r s u a d e d  b y  M o l l o y  J ’ s  r e a s o n i n g ,  

d e s c r ib e d  a s  o f  “ u n a s s a i l a b l e  l o g i c  a n d  g o o d  s e n s e ” ,96 97 98 99 t o  a w a r d  h i m  $ 1 2 , 5 0 0  f o r  

h i s  “ m o d e r a t e ” ( a l b e i t  c h r o n i c )  “ m e n t a l  a n d  e m o t i o n a l  d i s t r e s s ” . T h e  s u m  i s  n o t  

i n s i g n i f i c a n t  w h e n  i t  i s  a p p r e c ia t e d  th a t  i t  r e p r e s e n t s  m o r e  t h a n  s i x  t i m e s  w h a t  

t h e  p r im a r y  c h i l d  v i c t i m  r e c e i v e d  a n d  th a t  i t  c o m p e n s a t e s  t h e  s e c o n d a r y  v i c t i m  

f o r  a  s t a t e  s h o r t  o f  r e c o g n i s e d  i l l n e s s .  T h e  m o t h e r  w a s  a w a r d e d ,  in t e r  a l ia ,  

$ 2 , 5 0 0  f o r  h e r  “ a n x i e t y ”  a n d  “ d i s t r e s s ” d e s p i t e  t h e  a b s e n c e  o f  a n y  s u p p o r t i v e  

m e d i c a l  o p i n io n .

It i s  o f  p a r t i c u la r  s i g n i f i c a n c e  t h a t  a p p e l l a t e  c o u r t s  in  C a n a d a  h a v e  c o n s i d e r e d  

t h e  n a t u r e  o f  d a m a g e  n e c e s s a r y  t o  g r o u n d  r e l i e f  f o r  n e g l i g e n c e  in  t h e  c o n t e x t  o f  

t r a u m a  l i t i g a t i o n .  Anderson v Wilson 8 c o n c e r n e d  t h e  c e r t i f i c a t i o n  o f  a  c l a s s  

a c t io n  in  n e g l i g e n c e  p r o c e e d i n g s .  T h r e e  m e m b e r s  o f  t h e  O n t a r io  D i v i s i o n a l  

C o u r t  w e r e  n o t  p r e p a r e d  t o  e n d o r s e  t h e  s e n t i m e n t s  o f  M o l l o y  J in  Mason v  
Westside Cemeteries Ltd o r  t o  s a n c t i o n  a  s h i f t  in  t h e  l a w  o f  t h a t  P r o v i n c e  t o  

a l l o w  a  l a r g e  g r o u p  o f  p a t i e n t s  a n d  d e p e n d e n t s  w h o  u n d e r w e n t  b l o o d  t e s t s  f o r  

h e p a t i t i s  B  f o l l o w i n g  p o s s i b l e  i n f e c t i o n  f r o m  E E G s  c o n d u c t e d  a t  f i v e  c l i n i c s  t o  

r e c o v e r  f o r  m e n t a l  d i s t r e s s .  T h e  a b s e n c e  o f  a n  a l l e g a t i o n  o r  e v i d e n c e  o f  t h e  

i n f l i c t i o n  o f  r e c o g n i s e d  d i s o r d e r  a s  a  c o n s e q u e n c e  o f  r e c e i v i n g  n o t i c e  b y  p o s t  o f  

p o s s i b l e  i n f e c t i o n  f r o m  a  h e a l t h  d e p a r t m e n t  a n d  t a k i n g  t h e  b l o o d  t e s t s  w a s  

c o n s i d e r e d  t o  b e  f a t a l  t o  t h e  c l a i m s .  N o  a c t io n a b l e  in j u r y  h a d  b e e n  s u s t a i n e d .  

S i g n i f i c a n t l y ,  t h e ir  L o r d s h i p s  d id  n o t  r u le  o u t  r e c o n s id e r a t io n  o f  t h e  c u r r e n t  l a w  

i n  l i t i g a t i o n  o t h e r  t h a n  c a s e s  i n v o l v i n g  t h o u s a n d s  o f  c la i m a n t s  s u c h  a s  t h e  l a r g e  

c l a s s  a c t i o n  b e f o r e  t h e m :

It m ay be that the law, when ripe for change, w ill permit such claim s in the future. 
But that kind o f  judicial legislation should take place increm entally on a case by  
case basis. Judge-m ade law should evolve in a w ay that permits the experience o f  
each case to be considered in the next case until the correct path o f  the law  becom es  
clear. This case by case experiential evolution cannot take p lace in a m ass class 
nervous shock proceeding with over 10,000 claimants. There are enough  
com plicated issues to manage in this case already without tu n in g  it into an 
experim ental laboratory for fundamental change in the law  o f  tort.

O n  a  fu r t h e r  a p p e a l  t o  t h e  O n t a r io  C o u r t  o f  A p p e a l ,  t h e i r  L o r d s h i p s  w e r e  l e s s  

g u a r d e d .  U n l i k e  t h e  D i v i s i o n a l  C o u r t ,  t h e  C o u r t  o f  A p p e a l  r e f e r r e d  t o  Vanek v  

Great Atlantic & Pacific Co o f Canada, a s  w e l l  a s  Mason v Westside Cemeteries 
Ltd, t o  s u p p o r t  t h e  u n a n i m o u s  c o n c l u s i o n  th a t  t h e  l o w e r  c o u r t  h a d  e r r e d  in  

e x c l u d i n g  f r o m  t h e  c l a s s  a c t io n  t h o s e  p a t i e n t s  w h o  w e r e  f e a r f u l  o f  c o n t r a c t i n g

95 Ibid at [21].
96 Ibid at [11].
97 Ibid at [18].
98 Note 76 supra.
99 Ibid at 245-6.
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h e p a t i t i s  B  b u t  n o t  p s y c h i a t r i c a l l y  c o m p r o m i s e d  a s  a  c o n s e q u e n c e .  T h i s  c l a s s  

w a s  r e c e r t i f i e d .  T h a t  t h e  c o n t r a r y  v i e w  in  r e l a t io n  t o  t h e  n a t u r e  o f  d a m a g e  h a d  

b e e n  e n d o r s e d  b y  t h e  H o u s e  o f  L o r d s  w a s  n o t  d e t e r m i n a t i v e  o f  t h e  p o s i t i o n  in  

O n t a r io .  C a r t h y  J A  ( w i t h  w h o m  M c M u r t r y  C J O  a n d  W e i l e r  J A  a g r e e d )  s a id :

G iven the uncertain state o f  the law on tort re lief for nervous shock, it is not 
appropriate that the court should reach a conclusion at this early stage and without a 
com plete factual foundation. It cannot be said .. .  that it is plain and obvious that 
the claim  for the tort o f  mental distress standing alone w ill fail. On the assum ption  
that a legal obligation m ay exist, this segm ent o f  the class proceeding is ideally  
suited for certification. There are many persons with the same complaint, each o f  
w hich w ould typically  represent a m odest claim  that w ould not itse lf justify  an 
independent action. In addition, the nature o f  the overall claim  lends itse lf to 
aggregate treatment because individual reactions to the notices w ould likely  be 
similar in each case -  fear o f  a serious infection and anxiety during the waiting  
period for a test resu lt...

Thus, in m y view , the claim  in tort for mental distress for this groupiQ<gf persons 
should proceed as the preferable m ode o f  bringing these claim s forward.

T h i s  i s  a  m a j o r  d e v e l o p m e n t  f r o m  a  m a j o r  c o u r t .

O f  p e r h a p s  e v e n  g r e a t e r  s i g n i f i c a n c e  i s  t h e  S u p r e m e  C o u r t  o f  C a n a d a ’ s  r e c e n t  

r e c o g n i t i o n  t h a t  p s y c h o l o g i c a l  i n t e g r i t y  i s  a  r ig h t  t o  w h i c h  c i t i z e n s  a r e  e n t i t l e d  a s  

p a r t  o f  t h e i r  r ig h t  t o  s e c u r i t y  o f  t h e  p e r s o n  e m b o d i e d  in  s  7  o f  t h e  Canadian 
Charter o f Rights and Freedoms. In  New Brunswick (Minister o f Health and 
Community Services) v G(J), a n  a p p e a l  c o n c e r n i n g  t h e  r e f u s a l  o f  g o v e r n m e n t  t o  

f u n d  w a r d s h i p  p r o c e e d i n g s ,  L a m e r  C J  ( w i t h  w h o m  a  m a j o r i t y  o f  t h e  C o u r t  

a g r e e d )  s ta t e d :

The M inister’s application to extend the original custody order ... threatened to 
restrict the appellant’s right to security o f  the person...

[T]he right ... protects both the physical and psychological integrity o f  the 
individual ... and the protection accorded by this right extends beyond the criminal 
law  and can be engaged in child protection proceedings ...

For a restriction o f  security o f  the person to be made out, the impugned state action  
must have a serious and profound effect on a person’s psychological integrity. The 
effects o f  the state interference must be assessed  objectively, w ith a v iew  to their 
im pact on the psychological integrity o f  a person o f  reasonable sensibility. This 
need not rise to the level o f nervous^jtock or psychiatric illness, but must be 
greater than ordinary stress or anxiety.

It  i s  n o t  a  l a r g e  s t e p  f r o m  r e c o g n i t i o n  o f  a  c o n s t i t u t i o n a l  e n t i t l e m e n t  t o  p e a c e  o f  

m i n d  t o  r e c o g n i t i o n  o f  t h e  c a s e  f o r  c o m m o n  l a w  p r o t e c t i o n  f r o m  s i g n i f i c a n t  

d i s t u r b a n c e  t o  m e n t a l  a n d  e m o t i o n a l  h a r m o n y  i n c a p a b le  o f  c l a s s i f i c a t i o n  a s  

p s y c h ia t r i c  d i s o r d e r .

T h e  m o s t  r e c e n t  j u d i c i a l  q u e s t i o n i n g  in  A u s t r a l i a  o f  t h e  o r t h o d o x  l i m i t i n g  o f  

r e c o v e r y  t o  c a s e s  w h e r e  p r o o f  o f  e s t a b l i s h e d  p s y c h ia t r i c  d i s o r d e r  e x i s t s  i s  t h a t  o f  

K ir b y  P  i n  Coates v Government Insurance Office o f New South Wales. T h e  

a p p e a l  c o n c e r n e d  t h e  d i s m i s s a l  o f  c l a i m s  b y  t w o  c h i ld r e n  f o r  a l l e g e d  s h o c k -  100 101

100 Ibid at [18]-[19].
101 Note 58 supra at [55]-[62] (emphasis added).
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in d u c e d  p s y c h ia t r i c  in j u r y  s u f f e r e d  o n  b e i n g  i n f o r m e d  o f  t h e  d e a t h  o f  t h e i r  f a t h e r  

in  a  c a r  a c c i d e n t .  H i s  H o n o u r  o b s e r v e d :

One m ight criticise the scarcely delineated distinction made betw een grief and 
suffering fo llow ing tragic new s and psychological or psychiatric injury...

N ineteenth century notions o f  psychological illness and an abiding suspicion o f  such  
claim s (not so susceptible to objective scrutiny and determination) lurk in the cases 
to forbid recovery where prolonged grief is shown, extending beyond the norm  
deem ed acceptable to our society. The changing com position o f  the Australian 
com m unity and different cultural attitudes to the demonstration o f  profound grief, 
afford yet another reason for reconsidering this area o f  the law. To adhere to 
stereotypes expressed in terms o f  abnormal grief derived from England, m ay work  
an injustice upon Australian litigants for w hom  the norms are different and grief  
reaction more variable than was hitherto expressed to be the c a se ...

I f  it be the case that grief alone does not afford a basis for recovery by fam ily  
m em bers and others deeply distressed by the consequences o f  the wrong o f  a 
tortfeasor to som eone in close relationship to them and i f  reasons o f  legal public 
policy  restrain the expansion o f  a r e ^ d y  to such persons, such p o licy  scarcely  
operates to deny recovery in this case.

F o r  t h e  p u r p o s e s  o f  t h e  a p p e a l  b e f o r e  h i m  a n d  w i t h o u t  c o m m i t t i n g  h i m s e l f ,  h i s  

H o n o u r  a s s u m e d  t h a t  t h e  t r a d i t io n a l  “ s t r i n g e n t ” 102 103 104 105 r u le  r e q u ir in g  p r o o f  o f  

r e c o g n i s e d  p s y c h ia t r i c  d i s o r d e r  r e p r e s e n t s  t h e  l a w  in  A u s t r a l ia .  C l e a r l y  

u n c o n v i n c e d  o f  t h e  s a n c t i t y  o f  t h e  l i m i t a t i o n ,  K ir b y  P  a p p e a r s  t o  h a v e  b e e n  

c o m f o r t e d  b y  h i s  a s s e s s m e n t  t h a t  t h e  d a m a g e  in  q u e s t io n  s a t i s f i e d  t h e  h i g h e r  

t h r e s h o ld .  O n e  i s  l e f t  w i t h  t h e  i m p r e s s i o n  th a t ,  in  t h e  r ig h t  c a s e  a n d  r ig h t  

c i r c u m s t a n c e s ,  h i s  H o n o u r  m a y  b e  p r e p a r e d  t o  r e j e c t  t h e  t r a d i t io n a l  r u le  a n d  

a l l o w  r e c o v e r y ,  p r e s u m a b ly  m o d e s t ,  f o r  m e n t a l  o r  e m o t i o n a l  d i s t r e s s  o r  s u f f e r i n g  

i n c a p a b le  o f  c l a s s i f i c a t i o n  a s  p s y c h ia t r i c  d i s o r d e r .  A s  n o t e d ,  a  s e n i o r  N e w  

Z e a la n d  j u d g e  h a s  p e r m it t e d  a n  a c t io n  f o r  “ m e n t a l  a n g u i s h  o r  e m o t i o n a l  d i s t r e s s ”  

t o  p r o c e e d ,  n o t w i t h s t a n d i n g  t h a t  t h e r e  w a s  n o  a l l e g a t i o n  a n d  n o  e v i d e n c e  b e f o r e

102 Note 15 supra at 12, 15 (emphasis added).
103 Ibid at 13.
104 Gleeson CJ and Clarke JA thought otherwise, with the result that the appeal was dismissed.
105 Reference should also be made to his Honour’s obiter and minority views in the earlier case o f  

Government Insurance Office v Best, note 76 supra. Mrs Best suffered severe orthopaedic, dental and 
cosmetic injuries when a car driven by her husband, in which she was a passenger, ran off the road and 
collided with a tree. Her husband was killed. Uncontested medical evidence established that Mrs Best 
developed severe depression and anxiety state which had a marked incapacitating effect upon her six 
years after the accident. Experts stated that there were two inextricably linked causes for her depression, 
one related to the accident and her own injuries, the other related to the grief experienced on the loss o f  
the husband. Clarke and Handley JJA ruled out recovery in respect o f  grief resulting from the death of  
the husband, and reduced general damages awarded by the trial judge accordingly. Kirby P dissented, 
observing: “The distinction drawn by law between compensation for grief (caused by the loss o f a spouse 
in a car accident) and compensation for depression (caused by injuries suffered in the same accident) is 
highly artificial” (at 62,092). His Honour went on to comment that although the validity o f this “rather 
unrealistic and highly arbitrary distinction” between psychological reaction caused by grief for the death 
of a spouse and the depression resulting naturally from a reaction to the trauma of the accident was not 
challenged in the case before him, “one day (if common law damages survive) it may need to be 
reconsidered.” Note also Stergiou v Citibank Savings Ltd (unreported, SC ACT, 16 December 1998) at 
24-6, per Crispin J who rejected the submission that claims for “mental anguish or stress” not amounting 
to or causing physical or psychiatric injury “could not possibly succeed”.
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h i m  th a t  t h e  p l a i n t i f f  h a d  s u f f e r e d  a  r e c o g n i s e d  d i s o r d e r ,  b a s e d  e n t i r e ly  o n  t h e  

c a u s e  o f  a c t i o n  f o r  e m o t i o n a l  d i s t r e s s  a v a i la b le  in  s o m e  U n i t e d  S t a t e s  

j u r i s d i c t i o n s . 106

It  i s  s i g n i f i c a n t  th a t  e a r l i e r  t h i s  y e a r  t h e  F u l l  C o u r t  o f  t h e  S u p r e m e  C o u r t  o f  

T a s m a n ia  w a s  a s k e d  e x p r e s s l y  in  W ilson  v  H o m e 107 t o  r e c o n s id e r  t h e  t y p e  o f  

d a m a g e  n e c e s s a r y  t o  s u s t a i n  a n  a c t i o n  in  n e g l i g e n c e  f o r  e x p o s u r e  t o  t r a u m a .  

T h e i r  H o n o u r s  r e f u s e d  t o  l o w e r  t h e  t h r e s h o l d .  L im i t a t i o n  o f  a c t io n s  i s s u e s  

c a u s e d  t h e  m a t t e r  to  a s s u m e  i m p o r t a n c e .  W h e n  a g e d  2 5  y e a r s  t h e  r e s p o n d e n t  

d e v e l o p e d  p o s t - t r a u m a t ic  s t r e s s  d i s o r d e r  ( P T S D )  o n  t h e  r e v i v a l  o f  m e m o r i e s  o f  

s e x u a l  a s s a u l t s  c o m m i t t e d  a g a i n s t  h e r  b y  h e r  u n c l e ,  t h e  a p p e l la n t ,  b e t w e e n  t h e  

a g e s  o f  f i v e  a n d  1 2  y e a r s .  P r io r  t o  t h e  o n s e t  o f  t h i s  p s y c h ia t r i c  i l l n e s s ,  t h e  

r e s p o n d e n t  h a d  e x p e r i e n c e d  a b n o r m a l  s e x u a l  d e v e l o p m e n t  a n d  b e h a v i o r a l  

p a t t e r n s  d u r in g  h e r  t e e n s  c o n s i s t e n t  w i t h  e a r l i e r  a b u s e  b u t  n o t  d i a g n o s a b l e  a s  a  

r e c o g n i s e d  p s y c h ia t r i c  d i s o r d e r .  S h e  w a s  s u c c e s s f u l  a t  f i r s t  i n s t a n c e  in  

e s t a b l i s h i n g  n e g l i g e n c e . 108 109 110 O n  a p p e a l  i t  w a s  a r g u e d  th a t  t h e  t r ia l  j u d g e  e r r e d  in  

l a w  in  r u l in g  th a t  t h e  e v i d e n c e  s u p p o r t e d  t h a t  c la im :  h e  w a s  s a i d  t o  h a v e  w r o n g l y  

h e l d  th a t  e v i d e n c e  o f  d i s o r d e r  w a s  r e q u ir e d  b e f o r e  a c t io n a b l e  d a m a g e  c o u l d  b e  

s a i d  t o  h a v e  b e e n  s u s t a i n e d  s u f f i c i e n t  t o  g i v e  r i s e  t o  t h e  a c c r u a l  o f  t h e  a c t io n ;  h e  

h a d  n o t  c o n s i d e r e d  w h e t h e r  t h e  r e s p o n d e n t ’ s  c o n d i t i o n  p r io r  t o  t h e  o n s e t  o f  

P T S D  c o u l d  b e  c l a s s i f i e d  a s  m o r e  t h a n  d e  m in im is  a n d  s u f f i c i e n t  t o  g i v e  r i s e  t o  

t h e  to r t  e v e n  i f  th a t  c o n d i t i o n  d i d  n o t  a m o u n t  t o  a  r e c o g n i s a b l e  d is o r d e r ;  t h e r e  

w a s  c l e a r  e v i d e n c e  o f  c o m p e n s a b l e  “ d a m a g e ”  t o  t h e  r e s p o n d e n t ’s  d e v e l o p m e n t ,  

p e r s o n a l i t y  a n d  c h a r a c t e r  p r io r  t o  h e r  d i a g n o s i s  w i t h  P T S D .  A d o p t i n g  t h e  

c o n v e n t i o n a l  a p p r o a c h ,  t h e  F u l l  C o u r t  d i s a g r e e d :  t h e  t r ia l  j u d g e  w a s  c o r r e c t  in  

h i s  c o n c l u s i o n  th a t  t h e  r e s p o n d e n t  h a d  n o t  s u f f e r e d  i n j u r i e s  f o r  w h i c h  d a m a g e s  

m i g h t  b e  a w a r d e d  i n  n e g l i g e n c e  u n t i l  s h e  w a s  d i a g n o s e d  w i t h  r e c o g n i s e d  i l l n e s s  

in  t h e  f o r m  o f  P T S D ,  s y m p t o m s  h a v i n g  b e c o m e  m a n i f e s t  o n  t h e  r e l e a s e  o f  h e r  

r e p r e s s e d  m e m o r i e s . 1 A c t i o n a b l e  in j u r y  n o t  h a v i n g  b e e n  s u s t a i n e d  u n t i l  1 9 9 4 ,  

s  5 ( 1 )  o f  t h e  L im ita tio n  A c t  1 9 7 4  ( T a s )  d i d  n o t  o p e r a t e  t o  b a r  h e r  c l a i m  in  

n e g l i g e n c e  c o m m e n c e d  in  M a y  1 9 9 6  e v e n  t h o u g h  t h e  t o r t i o u s  c o n d u c t  h a d  

c o n c l u d e d  b y  1 9 8 0 .  I n  c o n s i d e r i n g  t h i s  d i f f i c u l t  q u e s t io n ,  t h e i r  H o n o u r s  w e r e  

n o t  a f f o r d e d  t h e  l u x u r y  o f  r e f e r r a l  t o  t h e  c o m p l e t e  c a t a l o g u e  o f  i n t e r n a t io n a l  

c a s e l a w  c h a l l e n g i n g  t r a d i t io n a l  t h o u g h t .  O r t h o d o x y  w a s  e m b r a c e d  b y  r e f e r e n c e  

t o  H in z  v  B e r r y  0 a n d  t h e  w e l l - k n o w n  o l d  l o c a l  d i c t a  e n d o r s i n g  i t .  A r m e d  o n l y  

w i t h  t h i s  l i n e  o f  a u t h o r i t y ,  i t s  r e a f f i r m a t i o n  w a s  i n e v i t a b le .  H a d  t h e  F u l l  C o u r t  

b e e n  m a d e  a w a r e  th a t  t h e  n a t u r e  o f  a c t io n a b l e  d a m a g e  i s s u e  i s  n o t  a s  s e t t l e d  a s  

s o m e  w o u l d  h a v e  i t ,  t h a t  a  w i d e  c r o s s - s e c t i o n  o f  j u d g e s  h a v e  b e e n  t r o u b l e d  b y  a  

r ig i d  a p p r o a c h  t o  t h e  i d e n t i f i c a t i o n  o f  m i n i m u m  c o m p e n s a b l e  in j u r y  in  t h e  

c o n t e x t  o f  m e n t a l  h e a l t h ,  a n d  o f  t h e  e x t r a o r d in a r i ly  d i f f i c u l t  p o l i c y

106 See Bryan v Philips New Zealand Ltd, note 76 supra.
107 (1999) Aust Torts Reports 81-504.
108 Horne v Wilson (unreported, SC Tas, Underwood J, 4 March 1998); Horne v Wilson (No 2) (unreported, 

SC Tas, Underwood J, 30 April 1998).
109 Note 107 supra at 65,789, per Cox CJ; at 65,792-4, per Wright J; at 65,796-7, per Evans J.
110 Note 73 supra at 42-3, per Lord Denning MR.
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c o n s i d e r a t io n s  c o m p e t i n g  in  th a t  e x e r c i s e ,  t h e  o u t c o m e  m a y  h a v e  b e e n  

d i f f e r e n t . 111 112

T h e  v a l u a b le  c h a n c e  t o  a n a l y s e  t h e  i s s u e  o f  a c t io n a b l e  d a m a g e  in  t h e  l i g h t  o f  

t h e  m o d e m  a u t h o r i t i e s  a n d  c o n t e m p o r a r y  s o c i e t y  h a s  s i m i la r l y  b e e n  m i s s e d  b y  

t h e  L a w  C o m m i s s i o n .  T h e  r u le  th a t  t h e  c o m m o n  l a w  d o e s  n o t  c o m p e n s a t e  

e m o t i o n a l  d i s t r e s s  h a s  b e e n  r e p e a t e d  s o  o f t e n  in  E n g l a n d  th a t  i s  g e n e r a l l y  

a c c e p t e d  a s  i n v i o l a t e .  It  i s  f r e q u e n t l y  s t a t e d  a s  a  t r u i s m  w i t h o u t  e x p l a n a t i o n  o f  

a n y  k in d .  L o r d  A c k n e r  in  A lc o c k  v  C h ie f  C o n s ta b le  o f  S o u th  Y o rk sh ire  P o l ic e  
s i m p l y  d e c la r e d :  “ M e r e  m e n t a l  s u f f e r i n g ,  a l t h o u g h  r e a s o n a b l y  f o r e s e e a b l e ,  i f  

u n a c c o m p a n ie d  b y  p h y s i c a l  in j u r y ,  i s  n o t  a  b a s i s  f o r  a  c l a i m  f o r  d a m a g e s . ”  

W h y  i s  t h i s  s o ?  S h o u l d  i t  b e  s o ?  T h e  t r a d i t io n a l  p r i n c ip l e  c a n n o t  b e  s u s t a i n e d  

o n  t h e  b a s i s  th a t  e m o t i o n a l  d i s t r e s s  i s  t o o  d i f f i c u l t  t o  v a l u e .  E v e r y  a w a r d  f o r  

n o n - p e c u n i a r y  l o s s  in  e v e r y  p h y s i c a l  in j u r y  j u d g m e n t  c o u l d  b e  s o  c a t e g o r i s e d .  

C o m p e n s a t i o n  f o r  p a i n  a n d  s u f f e r i n g  a n d  l o s s  o f  t h e  a m e n i t i e s  o f  l i f e  i s  r o u t i n e l y  

m a d e  -  l o s s e s  o f  t h i s  k in d  a r e  b y  t h e ir  v e r y  n a t u r e  i n c a p a b le  o f  p r e c i s e  

v a l u a t i o n . 113 114 S u g g e s t i o n s  t h a t  i t  i s  p r o p e r  th a t  e m o t i o n a l  d a m a g e  d o e s  n o t  s o u n d  

in  c o m p e n s a t i o n  b e c a u s e  i t  i s  s o m e t h i n g  e x p e r i e n c e d  b y  a n y  n o r m a l  p e r s o n  w h e n  

s o m e o n e  t h e y  l o v e  i s  k i l l e d  o r  in j u r e d  r e d u c e  t o  t h e  f a t u o u s  a r g u m e n t  th a t  t h e  

f a c t  a n  in j u r y  i s  c o m m o n l y  e x p e r i e n c e d  i s ,  o f  i t s e l f ,  a  r e a s o n  f o r  d e n y i n g  

r e c o v e r y .  N o  s u c h  p o l i c y  o p e r a t e s  in  r e l a t io n  to  t h e  u n i v e r s a l l y  e x p e r i e n c e d  

s e n s a t i o n  o f  p h y s i c a l  p a in .  I f  i t  i s  a c c e p t e d  th a t  t h e  p a i n  o f  g r i e f  a n d  

b e r e a v e m e n t ,  f o r  e x a m p l e ,  c a n  b e  “ a n  a p p a l l i n g  e x p e r i e n c e ” , d o e s  i t  f o l l o w  

n e c e s s a r i l y  th a t  i t s  n e g l i g e n t  i n f l i c t i o n  s h o u l d  b e  n o n - a c t i o n a b l e ?  T h e s e  

e m o t i o n s  m i g h t  b e  “ a  p a r t  o f  t h e  c o m m o n  c o n d i t i o n  o f  m a n k in d  w h i c h  w e  w i l l  

a l l  e n d u r e  a t  s o m e  t i m e  in  o u r  l i v e s ” , w e  m i g h t  “ a c c e p t  [ t h e m ]  a s  a  p a r t  o f  t h e  

p r i c e  o f  o u r  h u m a n i t y ” , 115 b u t  m u s t  w e  a c c e p t  t h e m  w h e r e  t h e  e x e r c i s e  o f  

r e a s o n a b l e  c a r e  w o u l d  h a v e  s a v e d  u s  f r o m  s u c h  d e s p a ir ?  W h y ,  i f  a n g u i s h  i s  

a t t r ib u t a b le  s o l e l y  t o  t h e  i n c o m p e t e n c e  o f  a n o t h e r ,  s h o u l d  t h e  c o m m o n  l a w  l e a v e

111 Note, for example, the reasoning process o f Wright J who appears to have been initially attracted to the 
application of different minimum damage standards required to support claims by primary and secondary 
victims: “Perhaps the ‘nervous shock’ cases have not been concerned with the occurrence of recognisable 
injury or damage o f a kind which would entitle a person directly and immediately subjected to tortious 
conduct to sue, but rather with the question of the scope and extent o f the tortfeasor’s liability to the third 
parties affected thereby, ie, remoteness o f damage. Perhaps it is one thing to say that a person may not 
recover damages for distress or grief occasioned by observation o f tortiously caused harm to a third 
party, and may only recover for proved nervous shock, but something very different to say that a person 
directly and immediately affected by tortious conduct cannot recover for distress or grief and must prove 
nervous shock or physical injury before being entitled to recover”: note 107 supra at 65,792. The 
opportunity to thoroughly scrutinise all relevant authority, literature and competing issues would have 
made it more difficult for his Honour to declare “with confidence” that in all cases “nervous shock” must 
be suffered to sustain an action in negligence: see note 107 supra at 65,792.

112 Note 1 supra at 401. See also White v Chief Constable o f South Yorkshire Police, note 1 supra at 1515, 
per Lord Griffiths: “[T]he law has never recognized it as a head of damage.”

113 See, for example, Wise v Kaye [1962] 1 QB 638; H West & Son v Shephard [1964] AC 326; Lim Poh 
Choo v Camden Area Health Authority [1980] AC 174; Teubner v Humble (1963) 108 CLR 491; 
Skelton v Collins (1966) 115 CLR 94.

114 See White v Chief Constable o f South Yorkshire Police, note 1 supra at 1515, per Lord Griffiths.
115 Ibid. It might also be argued that the death or injury o f loved ones through identified fault may be harder 

to bear than loss consequent on unavoidable events.
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u s  t o  r e c o v e r  w i t h o u t  a s s i s t a n c e ?  T r u e ,  “ n o  s u m  o f  m o n e y  c a n  p r o v i d e  s o l a c e  o r  

c o m f o r t ” f o r  e m o t i o n a l  p a i n . 116 B u t  t h i s  i s  a  p r o b l e m  in h e r e n t  w i t h  m o n e t a r y  

c o m p e n s a t i o n  f o r  a l l  p e r s o n a l  in j u r y .  T h e  e s s e n c e  o f  t h e  d e m a n d  t h a t  t h e r e  b e  

p r o o f  o f  d a m a g e  o f  a  r e c o g n i s a b l e  p s y c h ia t r i c  n a tu r e  a p p e a r s  t o  b e  a  c o n v i c t i o n  

th a t  i t  i s  r e q u ir e d  a s  a n  e s s e n t i a l  s a f e g u a r d  a g a i n s t  t r iv ia l  o r  i l l e g i t i m a t e  c la i m s .  

I s  s u c h  a n  a r g u m e n t  v a l id ?  In  1 9 1 5  R o s c o e  P o u n d ,  d i s c u s s i n g  t h e  in t e r e s t  in  t h e  

p h y s i c a l  p e r s o n ,  s u g g e s t e d  th a t  im m u n i t y  o f  t h e  m i n d  a n d  t h e  n e r v o u s  s y s t e m  

f r o m  in j u r y ,  a n d  f r e e d o m  f r o m  a n n o y a n c e  i n t e r f e r in g  w i t h  m e n t a l  p o i s e  a n d  

c o m f o r t ,  w e r e  i n t e r e s t s  w h i c h  h a d  b e c o m e  m o r e  im p o r t a n t  w i t h  t h e  p r o g r e s s  o f  

c i v i l i s a t i o n ,  a s  o p p o s e d  t o  m o r e  b a s i c  in t e r e s t s  s u c h  a s  im m u n i t y  o f  t h e  b o d y  

f r o m  d ir e c t  a n d  i n d ir e c t  i n j u r y .117 T r u e  in  1 9 1 5 ,  i s  t h i s  n o t  e v e n  m o r e  a p p o s i t e  

in  r e l a t io n  t o  s o c i e t y  in  1 9 9 9 ?

T h e  f a c t  th a t  e m o t i o n a l  d i s t r e s s  i s  o f t e n  o f  r e l a t i v e l y  s h o r t - l i v e d  d u r a t io n  w h e n  

c o m p a r e d  w i t h  p s y c h ia t r i c  d i s o r d e r  t o  w h i c h  i t  m a y  g i v e  r i s e  i s  n o  j u s t i f i c a t i o n  

f o r  r e f u s i n g  t o  r e c o g n i s e  i t  a s  c o m p e n s a b le .  T h e  f a c t  th a t  a  r e a c t io n  i s  s h o r t ­

l i v e d  d o e s  n o t  n e c e s s a r i l y  m e a n  i t  i s  n o t  w o r t h y  o f  l e g a l  r e c o g n i t i o n .  T e m p o r a r y  

i m b a l a n c e s  c a n  b e  v e r y  i n t e n s e .  T h e y  c a n  a l s o  b e  v e r y  d a m a g in g .  C o u r t s  h a v e  

r e c o g n i s e d  t h i s  in  r e l a t io n  t o  p h y s i c a l  a n d  p s y c h ia t r i c  in j u r y .  T h e  c u r r e n t  

E n g l i s h  p o s i t i o n  f a i l s  t o  a p p r e c ia t e  th a t  t h e r e  m a y  b e  g e n u i n e  c a s e s  o f  v e r y  

s e r io u s  a l l - c o n s u m i n g  e m o t i o n a l  u p h e a v a l  w h i c h  l e a v e  a  p e r s o n  i n  a  

c o m p r o m i s e d  s t a t e  f a l l i n g  s h o r t  o f  p s y c h ia t r i c  i l l n e s s .  H e  o r  s h e  m a y  n o t  b e  a b le  

t o  w o r k  o r  f u n c t i o n  s a t i s f a c t o r i l y  e v e n  t h o u g h  t h e y  r e m a in  p s y c h i a t r i c a l l y  in t a c t .  

K ir b y  P  h a s  a c c e p t e d  t h a t  s u c h  d e s e r v i n g  c a s e s  d o  e x i s t .  T h e s e  v i c t i m s  f a l l  

t h r o u g h  t h e  g a p s  u n d e r  t h e  c u r r e n t  s y s t e m .  T h e  d e s i r e  t o  f i l t e r  t h e  s y s t e m  o f  

t r iv ia l  l a w s u i t s  h a s  t h i s  u n f o r t u n a t e  c o n s e q u e n c e .  T h a t  o b j e c t i v e  c o u l d  b e  

a c h i e v e d  b y  t h e  a d o p t io n  o f  t h e  c o n t r o l s  a d v o c a t e d  b y  M o l l o y  J in  M a s o n  v  

W e s ts id e  C e m e te r ie s  L td , p a r t i c u la r ly  t h e  a w a r d  o f  m o d e s t  d a m a g e s  a n d  

i m p o s i t i o n  o f  c o s t s  s a n c t i o n s  f o r  t r u ly  t r iv ia l  c la i m s .  It m u s t  b e  h i g h l y  d o u b t f u l  

t h a t  l i t i g a n t s  w o u l d  i n c u r  t h e  u n r e c o v e r a b l e  c o s t s  o f  l i t i g a t i o n  a n d  r u n  t h e  r i s k  o f  

e x p o s u r e  t o  a d v e r s e  c o s t s  o r d e r s  f o r  t h e  c h a n c e  o f  r e c o v e r y  o f  v e r y  s m a l l  a w a r d s .  

In  c o n s i d e r i n g  t h e  a p p r o p r ia t e  q u a n t u m  M o l l o y  J s ta te d :

[T]he general them e is that damages for mental distress, w hen allowed, have been  
relatively low . That seem s to me to be appropriate. The p laintiff in this case is 
genuinely and understandably upset. He has lost som e peace o f  mind. H ow ever, in  
the general schem e o f  things, his suffering has not been extreme. Indeed, I w ould  
place this case w ithin the general category o f  claims for relatively minor mental 
distress w hich are so trivial in nature that they ought not to be encouraged. It is 
important in our society  that all citizens have access to our courts o f  c iv il justice to 
redress wrongs com m itted against them. That does not m ean that a c iv il action for 
dam ages is the appropriate solution to every instance o f  em otional upset or hurt 
feelings caused by som ebody e ls e ’s c iv il wrong. W hile those claim s may, on the 
application o f  general legal principles, be valid, i f  the injury suffered is trivial in 
nature, the damages awarded should reflect that fact. The p laintiff in this case

116 Ibid.
117 See R Pound, note 5 supra at 355-6.
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ignored his parents ashes for 23 years, j ^ h i l e  he is clearly upset, I consider the 
em otional harm done to him  to be minor.

T h e  C o u r t  a w a r d e d  $ 1 0 0 0  f o r  g e n e r a l  d a m a g e s  f o r  e m o t i o n a l  s t r e s s  f o r  t h e  

n e g l i g e n t  l o s s  o f  u r n s  c o n t a i n i n g  h i s  p a r e n t s ’ a s h e s .

W h e t h e r  t h e  c o m m o n  l a w  s h o u l d  a u t o m a t i c a l l y  b a r  r e l i e f  t o  t h o s e  w h o  s u f f e r  

s e r io u s  e m o t i o n a l  d i s t r e s s  i s  o p e n  t o  q u e s t io n .  O t h e r  j u r i s d i c t i o n s  d o  n o t  b a u l k  

a t  c o m p e n s a t i n g  n e g l i g e n t l y  c a u s e d  e m o t i o n a l  d i s r u p t io n ,  a  f a c t  

a c k n o w l e d g e d  b y  t h e  L a w  C o m m i s s i o n . 120 I t  m a y  b e  th a t  a s  t h i s  a r e a  o f  p e r s o n a l  

in j u r y  l a w  e v o l v e s  C o m m o n w e a l t h  c o u r t s  w i l l  m o r e  r e a d i l y  g r a n t  r e c o v e r y  f o r  

t h e  n e g l i g e n t  i n f l i c t i o n  o f  m e n t a l  a n d  e m o t i o n a l  s t a t e s  f a l l i n g  s h o r t  o f  r e c o g n i s e d  

p s y c h ia t r i c  i l l n e s s .  I t  m a y  b e  t h a t  t h e y  w i l l  b e  a b le  t o  b e  p e r s u a d e d  th a t  t h e r e  i s  a  

b a s i s  f o r  r e c o g n i s i n g  d i s r u p t io n  t o  e m o t i o n a l  p e a c e  o f  m i n d  n o t  c l a s s i f i a b l e  a s  

p s y c h ia t r i c  d i s o r d e r  a s  m o r e  t h a n  d e  m in im is  a n d  a s  a c t io n a b l e  l o s s  a n d  f o r  

a d d r e s s in g  i s s u e s  o f  s e v e r i t y  b y  w a y  o f  a s s e s s m e n t  o f  c o m p e n s a t i o n  o n l y .  A n  

a r g u m e n t  m a y  r u n  l i k e  th is :  i f  a  n e g l i g e n t l y  c a u s e d  v e r y  m i n o r  p h y s i c a l  in j u r y  

( s a y  a  c u t  f i n g e r )  i s  c o m p e n s a b l e  w h y  s h o u l d  n o t  a  c o m p a r a t i v e l y  m i n o r  

e m o t i o n a l  o n e  b e ?  I s  t h e  l a t t e r  n o t  w o r t h ,  s a y ,  $ 1 0 0 ?  I f  t h e  p a s s e n g e r s  in  

C a m e ro n  v  Q a n ta s  A ir w a y s  L t d 121 w h o  w e r e  n o t  w a r n e d  t h a t  t h e y  m i g h t  n o t  b e  

a l l o c a t e d  a  n o n - s m o k i n g  s e a t  r e c o v e r e d  $ 5 0 - $ 7 5 0  a t  f i r s t  i n s t a n c e  f o r  t h e  p a s s i v e  

s m o k in g  e x p e r i e n c e ,  w h y  s h o u l d  n o t  t h e  p e r s o n  e m o t i o n a l l y  u p s e t  d u e  t o  t h e  

n e g l i g e n c e  o f  a  t o r t f e a s o r  b e  a l l o w e d  t o  r e c o v e r  s o m e t h i n g ?  I s  i t  r e a l l y  r ig h t  th a t  

M r  R e i l l y  a n d  h i s  c la u s t r o p h o b i c  w i f e  w h o ,  d u e  t o  i d e n t i f i e d  n e g l i g e n c e ,  w e r e  

t r a p p e d  in  a  h o s p i t a l  l i f t  f o r  a n  h o u r  a n d  2 0  m i n u t e s  w e r e  d e n i e d  a n y  r e l i e f  f o r  

t h e ir  a p p r e h e n s io n ,  f e a r ,  d i s c o m f o r t  a n d  s h o r t n e s s  o f  b r e a t h  o n  t h e  b a s i s  th a t  

t h e ir  p h y s i c a l  a n d  e m o t i o n a l  r e a c t io n s  t o  t h e  t r a u m a  d i d  n o t  a m o u n t  t o  

r e c o g n i s e d  p s y c h ia t r i c  i n j u r i e s ? 122 C o u ld  t h e  r e l a t i v i t i e s  b e t w e e n  t h e  “ c l a s s e s  o f  

c l a i m s  t h a t  r a n k  f o r  c o n s i d e r a t i o n ” 123 n o t  b e  p r e s e r v e d  b y  a  c o m p a r a t i v e ly  s m a l l  

a w a r d ?  T h e  f a c t  t h a t  I c a n  r e c o v e r  f o r  m y  d i s a p p o i n t m e n t  o n  e n d u r in g  a n  

u n s a t i s f a c t o r y  h o l i d a y  d o e s  n o t  s i t  w e l l  w i t h  t h e  t r a d i t io n a l  i n s i s t e n c e  o n  p r o o f  o f  

d i s o r d e r .  T h i s  t y p e  o f  i n c o n s i s t e n c y  in  t h e  c o m m o n  l a w  t r o u b l e d  M o l l o y  J  in  

M a s o n  v  W e s ts id e  C e m e te r ie s  L td :

It is difficult to rationalize awarding damages for physical scratches and bruises o f  a 
minor nature but refusing damages for deep em otional distress w hich falls short o f  a 
psychiatric condition. Trivial physical injury attracts trivial damages. It w ould  
seem  logical to deal w ith trivial em otional injury on the same basis, rather than by  
denying the claim  altogether. Judges and juries are routinely required to fix  
monetary dam ages based on pain and suffering even though it is w ell-know n that the 
degree o f  pain is a subjective thing incapable o f  concrete measurement. It is

118 Note 76 supra at 381-2. Note also the comments o f the Ontario Court o f Appeal in Anderson v Wilson, 
note 76 supra at [18], that the complaints o f those patients fearful o f infection with hepatitis B “would 
typically represent a modest claim” suited to aggregate action rather than independent litigation.

119 See NJ Mullany and PR Handford, note 10 supra, pp 56-8.
120 See Consultation Paper, note 53 supra, Appendix at [33], [42]-[44].
121 (1995) 55 FCR 147; on appeal (1996) 66 FCR 246.
122 See Reilly v Merseyside Regional Health Authority [1995] 6 Med LR 246.
123 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1539, per Lord Steyn.
124 See, for example, Jarvis v Swans Tours [1973] QB 233; Ichard v Frangoulis [1977] 1 WLR 556. These 

and other authorities are discussed in NJ Mullany and PR Handford, note 10 supra, pp 52-4.
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recognized that em otional pain is just as real as physical pain and may, indeed, be 
more debilitating. I cannot see any reason to deny com pensation for the em otional 
pain o f  a person w ho, although suffering, does not degenerate em otionally to the 
point o f  actual psychiatric illness. Surely em otional (ji^tress is a more foreseeable  
result from a negligent act than is a psychiatric illness.

T h i s  r e a s o n i n g  h a s  a n  a t t r a c t io n .  It m a y  w e l l  p r o v e  a t t r a c t iv e  t o  s o m e  

a p p e l l a t e  j u d g e s  in  o t h e r  c o m e r s  o f  t h e  C o m m o n w e a l t h .  C o n s i d e r  t h e s e  

a n o m a l i e s .  E m o t i o n a l  u p s e t  o f  v a r io u s  t y p e s  n o t  a m o u n t in g  t o  d i s o r d e r  i s  

r e g u la r l y  c o m p e n s a t e d  w i t h i n  a w a r d s  o f  d a m a g e  f o r  p a i n  a n d  s u f f e r i n g  w h e r e  

p h y s i c a l  in j u r y  h a s  b e e n  c a u s e d  b y  t h e  d e f e n d a n t ’ s  n e g l i g e n t  c o n d u c t . 1 F r o m  

a t  l e a s t  t h e  f o u r t e e n t h  c e n t u r y ,  t h e  c o m m o n  l a w  h a s  c o u n t e n a n c e d  r e c o v e r y  f o r  

e m o t i o n a l  in j u r y  c o n s e q u e n t  o n  a s s a u l t .  F r o m  th a t  p e r io d  t h e  c o u r t s  h a v e  

r e c o g n i s e d  t h a t  a  d i r e c t  th r e a t  a n d  i n t e n t i o n a l  a n d  o u t r a g e o u s  c o n d u c t  c o u l d  g i v e  

r i s e  t o  a n  i m m e d ia t e  e m o t i o n a l  r e s p o n s e  c o m p e n s a b l e  a t  l a w  e v e n  in  t h e  a b s e n c e  

o f  p h y s i c a l  c o n t a c t . 125 126 127 128 129 130 131 132 In  r e c e n t  y e a r s  A u s t r a la s ia n  c o u r t s  h a v e  a w a r d e d  

d a m a g e s  f o r  e m o t i o n a l  a n d  m e n t a l  d i s t r e s s  ( i n  t h e  a b s e n c e  o f  e v i d e n c e  o f  

p s y c h ia t r i c  i l l n e s s )  f o r  u n i n t e n t i o n a l  t o r t s  p r o t e c t i n g  e c o n o m i c  i n t e r e s t s  a n d ,  in  

p a r t ic u la r ,  f o r  t h e  n e g h g e n t ^ e r f o r m a n c e  o f  p r o f e s s i o n a l  s e r v i c e s .  F o r  e x a m p l e ,  

in  Mouat v  Clarke Boyce/  8 d u e  t o  t h e  n e g l i g e n c e  o f  h e r  s o l i c i t o r s ,  a n  e l d e r l y  

w i d o w  w a s  c o n f r o n t e d  w i t h  t h e  t h r e a t  o f  l o s i n g  h e r  h o m e  w h e n  a  m o r t g a g e  g i v e n  

t o  h e r  s o n  a s  s e c u r i t y  f o r  a  l o a n  w a s  c a l l e d  in .  T h e  N e w  Z e a la n d  C o u r t  o f  

A p p e a l  u p h e l d  a n  a w a r d  o f  $ 2 5 , 0 0 0  f o r  m e n t a l  a n g u i s h  s h e  e n d u r e d  a s  a  

c o n s e q u e n c e  o f  t h a t  i n c o m p e t e n c e .  T h e  p l a i n t i f f  r e c e i v e d  t h i s  n o t w i t h s t a n d i n g  

th a t  s h e  h a d  s u f f e r e d  n o  r e c o g n i s e d  p s y c h ia t r i c  r e a c t io n .  I n  Rowlands v 
Collow y t h r e e  p l a i n t i f f s  w e r e  a w a r d e d  s u b s t a n t ia l  s u m s  f o r  t h e  m e n t a l  s u f f e r i n g  

r e s u l t in g  f r o m  a n  e n g i n e e r ’ s  n e g l i g e n t  p e r f o r m a n c e  o f  a  c o n t r a c t  t o  c o n s t r u c t  a  

d r i v e w a y  t o  t h e i r  h o u s e s .  In  Campbelltown City Council v  Mackay1 u t h e  N e w  

S o u t h  W a l e s  C o u r t  o f  A p p e a l  a w a r d e d  d a m a g e s  t o  t h e  p l a i n t i f f  f o r  g r i e f  a n d  

m e n t a l  a n g u i s h  c o n s e q u e n t  o n  t h e  c o l l a p s e  o f  h e r  d r e a m  h o m e .  In  Gabolinscy v  

Hamilton City Corporation 51 d a m a g e s  w e r e  a w a r d e d  f o r  d i s t r e s s  r e s u l t in g  f r o m  

t h e  s u b s i d e n c e  o f  a  h o u s e .  In  RA & TJ Carll Ltd v  Berry132 d a m a g e s  f o r  m e n t a l  

d i s t r e s s  w e r e  a w a r d e d  f o l l o w i n g  t h e  r e c e i p t  o f  n e g l i g e n t  a d v i c e  f r o m  a  h e a l t h  

i n s p e c t o r  t h a t  a  c o f f e e  l o u n g e ,  m i l k  b a r  a n d  c o n f e c t i o n e r y  b u s i n e s s  h a d  a  c l e a n

125 Note 76 supra at 379-80, followed in Vanek v Great Atlantic & Pacific Co of Canada, note 73 supra at 
[11], per Cosgrove J.

126 Note Wilson v Horne, note 107 supra at 65,789, per Cox CJ; at 65,792, per Wright J; at 65,796, per 
Evans J.

127 See I de S et ux v W de S (1348) YB 22 Edw III, f  99, pi 60 (where the defendant was found liable for 
assault and ordered to pay compensation for the fright caused when he threw a hatchet at a tavern 
keeper’s wife). See also AH Throckmorton, “Damages for Fright” (1921) 34 Harv L Rev 260; HF 
Goodrich, “Emotional Disturbance as Legal Damage” (1922) 20 Mich L Rev 497; C Magruder, “Mental 
and Emotional Disturbance in the Law o f Torts” (1936) 49 Harv L Rev 1033; PR Handford, “Tort 
Liability for Threatening or Insulting Words” (1976) 54 Can Bar Rev 563.

128 [1992] 2 NZLR 559 at 569, 573-5.
129 [1992] 1 NZLR 178.
130 (1989) 15 NSWLR 501. Note the similar Nova Scotia case o f Stoddard v Atwil Enterprises Ltd (1991) 

105 NSR (2d) 315.
131 [1975] 1 NZLR 150.
132 [1981] 2 NZLR 76.
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b i l l  o f  h e a l t h  w h e n  in  f a c t  i t  w a s  h e a v i l y  i n f e s t e d  w i t h  c o c k r o a c h e s .  In  

Snodgrass v Hammington a  r e s id e n t ia l  p r o p e r t y  w a s  p u r c h a s e d  b y  t h e  

H a m m in g t o n s  a l l e g e d l y  in  r e l i a n c e  o n  r e p r e s e n t a t i o n s  b y  t h e  S n o d g r a s s e s  a n d  

t h e ir  a g e n t s  a s  t o  t h e  a b s e n c e  o f  s u b s i d e n c e  p r o b l e m s .  W h e n  t h e  H a m m in g t o n s  

f o u n d  e v i d e n c e  o f  m o d e s t  s u b s i d e n c e ,  t h e y  c o m p l a in e d  t o  t h e  S n o d g r a s s e s  a n d  

u l t i m a t e l y  c a n c e l l e d  t h e  c o n t r a c t .  T h e  S n o d g r a s s e s  s u e d  f o r  l o s s  o n  t h e  r e s a l e  

a n d  t h e  H a m m in g t o n s  c o u n t e r c l a im e d  f o r  t h e  r e tu r n  o f  t h e ir  d e p o s i t .  T h e  

H a m m in g t o n s  s u c c e e d e d  a t  f i r s t  in s t a n c e .  T h e  N e w  Z e a la n d  C o u r t  o f  A p p e a l  

u p h e l d  t h i s  f i n d i n g  a n d  a w a r d e d  $ 1 5 , 0 0 0  t o  t h e  w i f e  a n d  $ 5 , 0 0 0  t o  t h e  h u s b a n d  

f o r  “ a n x i e t y  a n d  w o r r y ” a b o u t  t h e  t r a n s a c t io n  a n d  s u b s e q u e n t  l i t i g a t i o n  i n  t h e  

a b s e n c e  o f  e v i d e n c e  o f  a n y  r e c o g n i s e d  d i s o r d e r .133 134 135 In  Duvall v  Godfrey Virtue & 
Co (a firm) * t h e  C h i e f  J u s t i c e  o f  W e s t e r n  A u s t r a l i a  a w a r d e d  $ 5 , 0 0 0  a g a i n s t  a  

f i r m  o f  s o l i c i t o r s  f o r  d i s t r e s s  p r e c i p i t a t e d  b y  t h e  p l a i n t i f f s  d i s c o v e r y  o f  a  w r i t  o f  

f i  f a  a f f i x e d  t o  h i s  h o u s e  f o l l o w i n g  t h e  s o l i c i t o r s ’ f a i lu r e  t o  p r o p e r ly  a d v i s e  a s  t o  

c o s t s .  I n  a  s i m i la r  c a s e  i n  O n t a r io  t h e  p l a i n t i f f ,  w h o  h a d  e a r l i e r  b e e n  r e p r e s e n t e d  

b y  a  p r o m i n e n t  s i l k  i n  r e l a t io n  t o  a  c h a r g e  o f  c r im in a l  n e g l i g e n c e  c a u s i n g  d e a t h ,  

r e c o v e r e d  $ 2 , 5 0 0  f o r  “ e m o t i o n a l  h a r m ” s u f f e r e d  a f t e r  h i s  r e l e a s e  f r o m  p r i s o n  

c o n s e q u e n t  o n  v i e w i n g  a  t e l e v i s i o n  p r o g r a m m e  o n  t h e  c a s e  a s  p a r t  o f  a  s e r i e s  o n  

t h e  a d m in i s t r a t io n  o f  j u s t i c e  in  w h i c h  t h e  s i l k  p a r t i c ip a t e d  in  b r e a c h  o f  h i s  

c o n t i n u i n g  f i d u c i a r y  d u t y . 136 137 T h e  p r o g r a m m e  w a s ,  g e n e r a l l y  s p e a k in g ,  f a c t u a l l y  

a c c u r a t e  b u t  e x a g g e r a t e d  t h e  p l a i n t i f f s  c u l p a b i l i t y .  A n d  in  Broken Hill City 
Council v  Tiziani t h e  N e w  S o u t h  W a l e s  C o u r t  o f  A p p e a l  u p h e l d  a n  a w a r d  o f  

$ 5 , 0 0 0  f o r  e m o t i o n a l  d i s t r e s s  in  f a v o u r  o f  a  h o m e o w n e r  w h o s e  h o u s e  f l o o d e d  

t h r o u g h  t h e  n e g l i g e n c e  o f  a  c o u n c i l  in  d e s i g n i n g  a n d  c o n s t r u c t i n g  p u b l i c  

r o a d w o r k s .  T h e r e  w a s  n o  e v i d e n c e  o f  p s y c h ia t r i c  i l l n e s s .  T h e ir  H o n o u r s  s a id  

th a t  t h e  t r ia l  j u d g e ’ s  a w a r d  f o r  e m o t i o n a l  d i s t r e s s  w a s  n e i t h e r  c o n t r a r y  t o  

p r i n c ip le  n o r  e x c e s s i v e  in  a m o u n t .138 139 140 T h e r e  a r e  n u m e r o u s  o t h e r  d e c i s i o n s  w h i c h  

r e f l e c t  a  w i l l i n g n e s s  t o  c o m p e n s a t e  e m o t i o n a l  u p h e a v a l  i n  c e r t a in  

c i r c u m s t a n c e s .  T h e  o w n e r  o f  a  v e h i c l e  u n l a w f u l l y  t o w e d  a w a y ,  d e t a i n e d  a n d  

d a m a g e d  w a s  e n t i t l e d  t o  $ 2 , 0 0 0  f o r  a s s o c i a t e d  w o r r y ,  a n x i e t y ,  a n n o y a n c e ^  a n g s t  

a n d  m e n t a l  u p s e t  i n  Private Parking Services (Vic) Pty Ltd v Huggard. I t  i s  

n o t  o n l y  in  t o r t  t h a t  t h i s  a p p r o a c h  i s  e v id e n t :  t h e  H i g h  C o u r t  o f  A u s t r a l i a  h a s  s a i d  

th a t ,  a t  l e a s t  w h e r e  c o n t r a c t s  e x p r e s s l y  o r  i m p l i e d l y  p r o m i s e  f r e e d o m  f r o m  

a n x i e t y ,  d a m a g e s  f o r  d i s t r e s s  a n d  d i s a p p o i n t m e n t  a r e  r e c o v e r a b l e  f o r  t h e ir

133 [1996] ANZConv 597.
134 Ibid at 603.
135 Unreported, SC WA, Malcolm CJ, 18 September 1996.
136 Stewart v Canadian Broadcasting Association (1997) 150 DLR (4th) 24.
137 (1997) 93 LGERA 113.
138 Ibid at 119.
139 Quaere whether in all cases allowing recovery for “occupational stress” damages were awarded for true 

disorder: see, for example, Walker v Northumberland County Council [1995] 1 All ER 737; Johnstone v 
Bloomsbury Health Authority [1992] QB 333. See also the authorities cited note 435 infra.

140 (1996) Aust Torts Reports 81-397. See also Jamieson’s Tow Salvage Ltd v Murray [1984] 2 NZLR 144 
at 152, per Quilliam J.
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b r e a c h . 141 T h e r e  h a s  b e e n  a n  i n c r e a s e  in  s t a t u t o r y  p r o t e c t i o n  f r o m  e m o t i o n a l  

d i s t u r b a n c e  a n d  in j u r y  t o  f e e l i n g s . 142

H o w  d o  w e  r e c o n c i l e  t h e  p r e p a r e d n e s s  t o  p r o t e c t  e m o t i o n a l  h e a l t h  a n d  t o  

c o m p e n s a t e  s t a t e s  f a l l i n g  s h o r t  o f  p s y c h ia t r i c  d i s o r d e r  in  s o m e  c o n t e x t s  b u t  n o t  

in  o t h e r s ?  It  i s  s u g g e s t e d  th a t ,  a t  t h i s  s t a g e  in  t h e  d e v e l o p m e n t  o f  t h e  l a w ,  

p r u d e n t  c o u n s e l  w i l l  c o n s i d e r  d u a l  p l e a s  f o r  r e c o g n i s e d  d i s o r d e r  a n d  e m o t i o n a l  

o r  m e n t a l  d i s t r e s s .  W h e r e  t h e r e  i s  d o u b t  w h e t h e r  i t  w i l l  b e  a b l e  t o  b e  p r o v e d  th a t  

a  c la i m a n t  h a s  s u s t a i n e d  r e c o g n i s e d  p s y c h ia t r i c  in ju r y ,  b u t  n o  d o u b t  t h a t  h e  o r  

s h e  h a s  s u f f e r e d  e m o t i o n a l l y ,  a n  a l t e r n a t iv e  c la i m  i s  a p p r o p r ia t e .  A n y  

C o m m o n w e a l t h  c o u r t  w h i c h  s t r ik e s  o u t  s u m m a r i ly  a  c l a i m  f o r  d i s t r e s s  w i l l ,  in  

t h e  l i g h t  o f  t h e  d i c t a  r e f e r r e d  t o ,  s t i f l e  i m p e r m i s s i b l y  t h e  p o t e n t i a l  d e v e l o p m e n t  

o f  p r i n c i p l e . 143 144 “ P u b l i c  a n d  p r o f e s s i o n a l  o p i n i o n  a r e  a  c o n t i n u u m ” : a p p e l l a t e

j u d g e s  “ m u s t  e v e r  b e  o n  . . .  g u a r d  th a t  w e  h a v e  n o t  r e a c h e d  [a ]  n e w  t i m e  w i t h o u t  

n o t i c i n g  i t . ” 145 R e - e x a m i n a t i o n  o f  l o n g  a c c e p t e d  p r i n c ip l e  “ in  t h e  l i g h t  o f  s o c i a l  

a n d  t e c h n o l o g i c a l  c h a n g e s  a n d  c h a n g e s  w h i c h  h a v e  o c c u r r e d  in  t h e  

a d m in i s t r a t io n  o f  j u s t i c e  s i n c e  t h e  r u l e s  w e r e  f i r s t  e x p r e s s e d ” i s  o f t e n  a  “ u s e f u l ”  

e x e r c i s e . 146 I t  i s  i n e v i t a b l e  t h a t  t h e  i s s u e  o f  t h e  n a tu r e  o f  a c t io n a b l e  l o s s  in  

c l a i m s  f o r  n e g l i g e n t  d i s r u p t io n  t o  p e a c e  o f  m i n d  w i l l  b e  d e b a t e d  a t  l e n g t h  a t  

h i g h e s t  l e v e l s  in  t h e  f o r e s e e a b l e  fu t u r e .  T h e  t i m e  w a s  r ip e  f o r  r e c o n s id e r a t io n  o f  

t h e  c o m p e n s a b i l i t y  o f  s t a t e s  s u c h  a s  g r i e f 147 a n d  f e a r  w h i c h  a r e  n o t  f o r m s  o f  

m e n t a l  i l l n e s s .  T h a t  t h e  L a w  C o m m i s s i o n  c h o s e  n o t  t o  a n a l y s e  t h e  c a s e  f o r  l e g a l  

r e c o g n i t i o n  o f  e m o t i o n a l  o r  m e n t a l  d i s t r e s s  a n d  t h e  in t e r - r e l a t i o n s h i p  b e t w e e n  

t h e  n a t u r e  o f  a c t io n a b l e  d a m a g e  a n d  o t h e r  r e s t r i c t i o n s  o n  r e c o v e r y  i s  

d i s a p p o i n t i n g .

141 See Baltic Shipping Co v Dillon (1993) 176 CLR 344 at 359-60, 395-6. Note Weinberg v Connors 
(1994) 21 OR (3d) 62 (plaintiff who cared for homeless cats recovered $1,000 for breach o f “adoption 
agreement” by defendant who failed to keep her advised about the location and condition of a cat).

142 See, for example, Protection from Harassment Act 1997 (UK), s 3(2) which provides for damages for 
“any anxiety” caused by apprehended, unintentional harassment; Sex Discrimination Act 1975 (UK); 
Race Relations Act 1976 (UK). Note also the Crime and Disorder Act 1998 (UK), s 1 which provides 
for an “anti-social behaviour order” (of potentially indefinite duration) where, on a preponderance of 
probabilities, someone has acted “in a manner th at... was likely to cause harassment, alarm or distress to 
one or more persons not o f the same household as him self’. Breach of the terms of the order is 
punishable by imprisonment or a fine.

143 See, for example, Hospitals Contribution Fund of Australia v Hunt (1982) 44 ALR 365; Gibson v 
Parkes District Hospital (1991) 26 NSWLR 9.

144 R v Ministry o f Defence; Ex parte Smith, note 75 supra at 554, per Sir Thomas Bingham MR.
145 State Rail Authority o f New South Wales v Earthline Constructions Pty Ltd (in liq), note 75 supra at 

327, per Kirby P.
146 Ibid.
147 This is distinct from “pathological grief’. Note the erroneous suggestion of Lord Steyn in White v Chief 

Constable o f South Yorkshire Police, note 1 supra at 1539 that “pathological grief’ is not a recognised 
disorder. Although there is no specific entry in the Diagnostic and Statistical Manual o f Mental 
Disorders, American Psychiatric Association (4th ed, 1994), the condition has been held to qualify as a 
“recognised” and “legitimate” disorder, both in England and in Australia, on too many occasions to 
document. See Vernon v Bosley (No 1), note 26 supra; Arrowsmith v Beeston, note 26 supra at 19, per 
Brooke U .
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IV. THE “FLOODGATES” OBSESSION

T h e  L a w  C o m m i s s i o n  e l e c t e d  t o  a t t e m p t  t o  t r e a d  t h e  m i d d l e  p a t h  b e t w e e n  

t h o s e  o f  u s  w h o  a r g u e  th a t  p h y s i c a l  a n d  p s y c h ia t r i c  in j u r y  s h o u l d  b e  t r e a t e d  

e q u a l l y  b y  t h e  c o m m o n  l a w  a n d  th a t  l i a b i l i t y  s h o u l d  d e p e n d ,  in  t h e  m a in ,  o n  

r e a s o n a b l e  f o r e s e e a b i l i t y  o f  l o s s ,  a n d  t h o s e  w h o ,  f e a r f u l  o f  b o u n d l e s s  l i a b i l i t y ,  

d i s i n c e n t i v e s  t o  r e h a b i l i t a t i o n  a n d  f r a u d u le n t  o r  e x a g g e r a t e d  c l a i m s ,  w o u l d  

o u t l a w  r e c o v e r y  f o r  n e g l i g e n t l y  i n f l i c t e d  p s y c h ia t r i c  i l l n e s s  a l t o g e t h e r . 1 It  

“ i n c l i n e s  s o m e w h a t  t o  [o u r ]  p o i n t  o f  v i e w . ”  B o t h  t h e  C o n s u l t a t i o n  P a p e r  a n d  

R e p o r t  m a k e  d e t a i l e d  a n d  in f o r m a t iv e  c o n t r ib u t i o n s  t o  t h e  c u r r e n t  d e b a t e ,  

a d v a n c e  p r o p o s a l s  w h i c h  a r e  a  d r a m a t ic  i m p r o v e m e n t  o n  t h e  l i a b i l i t y  r u l e s  

p r e v a i l i n g  in  t h e  U n i t e d  K in g d o m ,  a n d  w i l l  d o u b t l e s s  b e  p e r c e i v e d  a s  r a d i c a l l y  

l i b e r a l i s i n g  b y  t h e  s c e p t i c s  a n d  t h o s e  d i s e n c h a n t e d  w i t h  t h e  t o r t  s y s t e m  

g e n e r a l l y ;  b u t  t h e  u n d e r l y i n g  s t r a t e g y  c h o s e n  t o  a c h i e v e  t h e  d e c la r e d  a i m  i s  

f l a w e d .  R e m o v a l  o f  “ u n n e c e s s a r y  c o n s t r a i n t s  o n  c l a i m s ” in  o r d e r  t o  “ a l l e v i a t [ e ]  

t h e  a r b i t r a r in e s s  o f  t h e  c u r r e n t  l a w ” 148 149 150 r e q u ir e s  t h e  m o s t  s u b s t a n t i a l  r e -  

e v a lu a t io n ,  r e a s s e s s m e n t  a n d  r e m o d e l l i n g  o f  t h e  l i a b i l i t y  r u l e s .  N o  o t h e r  a r e a  o f  

t h e  E n g l i s h  c o m m o n  l a w  i s  i n  s u c h  d e s p e r a t e  n e e d  o f  r e p a r a t io n .  W e  a r e  l o a t h  t o  

u s e  t h e  t e r m  “ r a d i c a l ” 151 152 153 b e c a u s e  i t  h a s  a  p e j o r a t i v e  c o n n o t a t i o n  w h i c h  w e  d o  n o t  

b e l i e v e  i s  a p p r o p r ia t e  t o  d e s c r i b e  t h e  m o d e r n i s a t i o n  n e c e s s a r y .  A l t h o u g h  t h e  

s u g g e s t i o n  t h a t  t h e r e  b e  a  r e tu r n  t o  a  p r e -  D u lie u  v  W h ite  &  S o n s  L t d 13 p o s i t i o n  

w a s  r e j e c t e d  a t  t h e  c o n s u l t a t i v e  s t a g e  a s  n e i t h e r  “ d e s i r a b l e  n o r  r e a l i s t i c ” , i  i t  i s  

c l e a r  t h a t  t h e  p e r c e i v e d  n e e d  t o  a d o p t  a n  a p p r o a c h  o f  “ m i n i m a l i s t  i n t e r v e n t i o n ”  

b y  w a y  o f  l e g i s l a t i v e  r e f o r m  o f  t h e  m o s t  s e r io u s  d e f e c t s  w a s  f u e l l e d ,  m o s t  

r e g r e t t a b ly ,  b y  t h e  u n s u b s t a n t ia t e d  b u t ,  i t  s e e m s ,  e v e r  p r e s e n t  a n d  r e s i l i e n t  “ f e a r s  

o f  u n c o n t r o l l e d  l i a b i l i t y ” . 154

I f ,  a s  t h e  a p p e l l a t e  c o u r t s  h a v e  r e p e a t e d l y  c o n c e d e d , 155 i t  i s  i n a p p r o p r ia t e  t o  

t r e a t  m e n t a l  d a m a g e  d i f f e r e n t l y  f r o m  o t h e r  c a t e g o r i e s  o f  p e r s o n a l  in j u r y ,  w h y  

s h o u l d  t h e r e  b e  a n y  s p e c i a l  r u l e s  r e s t r i c t i n g  r e c o v e r y  f o r  p s y c h ia t r i c  i l l n e s s ?  I f  

s e n i o r  j u d g e s  a r e  n o w  c o g n i s a n t  o f  “ t h e  m e d i c a l  r e a l i t y  t h a t  p s y c h ia t r i c  h a r m

148 See, for example, J Stapleton, note 49 supra\ PS Atiyah, note 49 supra.
149 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1551, per Lord Hoffmann.
150 See Report, note 1 supra at [1.3].
151 Note White v Chief Constable o f South Yorkshire Police, note 1 supra at 1547, per Lord Steyn; at 1550, 

per Lord Hoffmann.
152 Note 6 supra.
153 See Consultation Paper, note 53 supra at [5.3]. The prediction that “nowadays not even the most 

conservative ... English judge would espouse a complete retreat” to the law as stated in Victorian 
Railway Commissioners v Coultas, note 6 supra has proved accurate: see NJ Mullany, “Fear for the 
Future: Liability for Infliction of Psychiatric Disorder”, note 10 supra at 106-7. Even the majority o f the 
House of Lords in White v Chief Constable o f South Yorkshire Police, note 1 supra, which reversed the 
decision to compensate the police officers on duty at Hillsborough have rejected this proposal, 
acknowledging that it “would be contrary to precedent and, in any event, highly controversial”: at 1547, 
per Lord Steyn. Perhaps we can assume we have now heard the last o f it. It is interesting to note, 
however, that, extra-curially, Lord Steyn has described the latest extremist proposals advanced by Atiyah 
to outlaw litigation for all personal injury as “important, constructive proposals for reform”: see note 49 
supra, back cover. Note also his Lordship’s comments in Wells v Wells [1999] 1 AC 345 at 382-9.

154 See Report, note 1 supra at [1.3], [1.6].
155 See note 11 supra.
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m a y  b e  m o r e  s e r io u s  t h a n  p h y s i c a l  h a r m ” a n d  “ fa r  m o r e  d e b i l i t a t i n g ” , 156 w h y  a r e  

t h e y  u n w i l l i n g  t o  c o n t e m p l a t e  i d e n t i c a l  t o r t io u s  p r i n c ip l e s  g o v e r n in g  r e c o v e r y  o f  

d a m a g e s  f o r  t h e  t w o  t y p e s  o f  p e r s o n a l  l o s s ?  H o w  c a n  t h e  in t r o d u c t i o n  a n d  

p r e s e r v a t i o n  o f  u n i q u e  s t r in g e n t  p r e c o n d i t io n s  t o  l i a b i l i t y  f o r  p s y c h ia t r i c  in j u r y  

b e  j u s t i f i e d  a s  “ p r a g m a t i c ” 157 in  t h e  l i g h t  o f  j u d i c i a l  r e c o g n i t i o n  t h a t  t h e  

C a r t e s ia n  d i c h o t o m y  o f  b o d y  a n d  m i n d 158 159 160 161 h a s  n o  p l a c e  in  c o m m o n  l a w  

c o m p e n s a t i o n  a n d  m o d e m  m e d i c a l  o p i n i o n  w h i c h  a c k n o w l e d g e s  t h e  a b s e n c e  o f  a  

c le a r  d i v i s i o n  b e t w e e n  p h y s i c a l  a n d  p s y c h ia t r i c  h a r m ?  W i t h i n  t h r e e  d e c a d e s  o f  

t h e  P r i v y  C o u n c i l ’ s  c a t e g o r i c a l  r e j e c t i o n  o f  n e g l i g e n c e  l i a b i l i t y  f o r  “ n e r v o u s  

s h o c k ” in  V ic to r ia n  R a i lw a y s  C o m m is s io n e r  v  C o u lta s , L o r d  S h a w  o f  

D u n f e r m l i n e  h i g h l i g h t e d  t h e  l a c k  o f  f o u n d a t i o n  f o r  t h i s  d i v i s i o n :

On principle, the distinction betw een cases o f  physical impact or lesion  being  
necessary as a ground o f  liability for damage caused seem s to have nothing in its 
favour -  always on the footing that the causal connection betw een the injury and the 
occurrence is established. I f  com pensation is to be recovered under the statute or at 
com m on law  in respect o f  an occurrence w hich has caused dislocation o f  a limb, on  
what principle can it be denied i f  the same occurrence has caused unhinging o f  the 
mind? The personal injury in the latter case m ay be infinitely graver than in the 
former, and to what avail -  in the incidence o f  justice, or the principle o f  law  -  is it 
to say that there is a distinction betw een things physical and mental? This is the 
broadest difference o f  all, and it carries w ith it no principle o f  legal distinction. 
Indeed it m ay be suggested that the proposition that injury so produced to the mind  
is unaccom panied by physical affection or ch^gpe might itse lf be met by m odem  
physio logy  or pathology with instant challenge.

T h e  l a t e s t  d e c i s i o n s  r e i t e r a t e  t h i s  t r u is m :

N ow adays courts accept that there is no rigid distinction betw een body and mind. 
Courts accept that a recognizable psychiatric illness results from  an im pact on the 
central nervous system. In this sense therefore there is no qualitative difference 
betw een psychiatric harm and physical harm .1

W h y ,  t h e n ,  i s  i t  t h o u g h t  t o  b e  v i t a l  t o  k e e p  in  c h e c k  t h e  c l a s s  o f  p e r s o n s  a b l e  t o  

r e c o v e r  in  to r t  b y  b a r r in g  a  s i z a b l e  g r o u p  w h o  a r e  s e r i o u s l y  in j u r e d  t h r o u g h  

n e g l i g e n c e  b a s e d  s o l e l y  o n  t h e  n a t u r e  o f  t h e ir  l o s s ? 162 W h y  i s  i t  t h o u g h t  th a t  

i n s i s t e n c e  o n  i m m e d i a c y  in  t h e  f o r m  o f  p h y s i c a l  in j u r y  o r  t h e  a p p r e h e n s io n  o f  i t

156 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1540-1, per Lord Steyn.
157 Ibid at 1547.
158 See R Descartes, “The Passions o f the Soul” in The Philosophical Works of Descartes (translated by ES 

Haldane and GRT Ross) Cambridge University Press (1911) Vol 1. See also TM Brown, “Cartesian 
Dualism and Psychosomatics” (1989) 30 Psychosomatics 322; LL Langley and JL Brand, “The Mind- 
Body Issue in Early Twentieth-Century American Medicine” (1972) 46 Bull Hist Med 171; W McCartan, 
“Monism and Dualism: New Lamps for Old” (1961) 107 JMent Sci 809.

159 Note 6 supra.
160 Brown v John Watson Ltd [1915] AC 1 at 14. Although this was a workers’ compensation case which 

did not raise the issue o f negligence liability for psychiatric injury, the House o f Lords was moved to 
conclude that physical impact was not a prerequisite to recovery in tort and to reject the policy reasons 
which underlined the Privy Council’s decision in Victorian Railways Commissioner v Coultas, note 6 
supra, to deny relief to Mrs Coultas for the mental consequences o f narrowly avoiding a collision 
between the horse-drawn buggy in which she was riding and a train. Note also Owens v Liverpool 
Corporation [1939] 1 KB 394 at 400, per MacKinnon LJ.

161 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1539-40, per Lord Steyn. Note also 
at 1513, per Lord Griffiths.

162 Ibid at 1542-3, per Lord Steyn.
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i s  e s s e n t i a l  t o  e f f i c a c y  o f  t h e  s y s t e m ? 163 C o n v i c t i o n s  o f  t h i s  n a t u r e  a r e  fa r  f r o m  

“ c o g e n t ” o r  “ c o m p e l l i n g ” . 164 165 T o  e x p e c t  th a t ,  w h i l e  t h e  c u r r e n t  c o m p e n s a t i o n  

s c h e m e  o p e r a t e s ,  a v a i l a b l e  r e s o u r c e s  w i l l  b e  d i s t r ib u t e d  w i t h o u t  u n j u s t i f i e d  

d i s c r im i n a t i o n  i s  n o t  t o  s e e k  U t o p ia n  o r  im p r a c t i c a l  l e g a l  r e d r e s s .  T h e  

m o m e n t  a t t e m p t s  a r e  m a d e  t o  j u s t i f y  t h e  e x c l u s i o n  o f  t h o s e  p s y c h i a t r i c a l l y  

in j u r e d  f r o m  t h e  p r o t e c t i o n  o f  t h e  c o m m o n  l a w  o r  t h e  i n s u l a t io n  o f  t o r t f e a s o r s  

f r o m  t h e  f u l l  c o n s e q u e n c e s  o f  t h e ir  i n c o m p e t e n c e , 166 t h e  m o m e n t  o n e  c o n f e s s e s  

t o  t h e  d e v a l u a t i o n  o f  p e a c e  o f  m in d .  O b s e r v a t io n s  t h a t  to r t  h a s  l o n g  b e e n  s h a p e d  

b y  d i s t i n c t i o n s  d r a w n  b e t w e e n  d i f f e r e n t  f o r m s  o f  d a m a g e  d o  n o t  l e g i t i m i s e  t h e  

s c h i z o p h r e n i c  n a t u r e  o f  p e r s o n a l  in j u r y  l a w .  T h e  f a c t  th a t  “j u d i c i a l  s c e p t i c i s m ”  

c o n c e r n i n g  a  g e n e r a l  p r i n c ip l e  g o v e r n in g  r e c o v e r y  f o r  e c o n o m i c  l o s s  h a s  

p r o d u c e d  a  fa r  m o r e  r e s t r i c t i v e  r e g i m e  t h a n  th a t  g o v e r n in g  r e c o v e r y  f o r  p h y s i c a l  

d a m a g e  i s  p o o r  p r e c e d e n t  f o r  t h e  p r e j u d i c e : 167 M u rp h y  v  B r e n tw o o d  D is t r ic t  
C o u n c il168 h a s  n o t  b e e n  v i e w e d  a s  t h e  f i n e s t  h o u r  o f  E n g l i s h  n e g l i g e n c e  l a w  b y  

t h e  u l t i m a t e  c o u r t s  o f  t h e  d o m i n i o n s . 169 W h a t  o t h e r  c o v e r t  c o n s i d e r a t i o n s  h a v e  

b e e n  a t  w o r k  in  p s y c h ia t r i c  in j u r y  l i t i g a t i o n ?

F i v e  p o l i c y - b a s e d  j u s t i f i c a t i o n s  f o r  s p e c i a l  c o n t r o l s  o n  l i a b i l i t y  w e r e  i d e n t i f i e d  

b y  t h e  L a w  C o m m i s s i o n  in  t h e  C o n s u l t a t i o n  P a p e r : 170 ( i )  t h e  “ f l o o d g a t e s ” r is k ;  

( i i )  t h e  p o t e n t i a l  f o r  f r a u d u le n t  o r  e x a g g e r a t e d  c la im s ;  ( i i i )  t h e  s c o p e  f o r  c o n f l i c t s  

in  m e d i c a l  o p i n io n ;  ( i v )  t h e  v i e w  t h a t  p s y c h ia t r i c  h a r m  i s  l e s s  s e r io u s  t h a n  

p h y s i c a l  h a r m  a n d  t h e r e f o r e  l e s s  w o r t h y  o f  l e g a l  s u p p o r t ;  a n d  ( v )  t h e  

“ s e c o n d a r y ” n a t u r e  o f  “ r e l a t i o n a l ” c la i m s .  A  s i x t h  c o n c e r n  e m e r g e d  f r o m  t h e  

p r o c e s s  o f  c o n s u l t a t i o n :  th a t  l i t i g a t i o n  m a y  a d v e r s e ly  a f f e c t  t h e  p r o g n o s i s  o f  

m e n t a l l y  i l l  l i t i g a n t s  d e l a y i n g  r e h a b i l i t a t i o n . 171 N o n e  o f  t h e s e  o b j e c t i o n s  a r e  o f  

s u f f i c i e n t  m e r i t  in  t h i s  b r a n c h  o f  p e r s o n a l  in j u r y  j u r i s p r u d e n c e  t o  w a r r a n t  t h e  

r e t a r d a t io n  o f  p r i n c i p l e  o r  o u t w e i g h  t h e  d e s i r a b i l i t y  o f  e x t e n d i n g  r e c o v e r y  t o  

p e r m it  l e g i t i m a t e  a c t io n s  h i t h e r t o  b a r r e d . T h e  C o n s u l t a t i o n  P a p e r  i t s e l f  “ f i r m l y  

r e j e c t e d ” t h e  a r g u m e n t s  th a t  l i m i t i n g  f a c t o r s  a r e  n e c e s s a r y  b e c a u s e  p s y c h ia t r i c  

i l l n e s s  i s  l e s s  g r a v e  t h a n  p h y s i c a l  in j u r y  o r  s e c o n d a r y  in  n a t u r e .  I t  “ c a s t  d o u b t ”

163 Ibid at 1542.
164 Ibid at 1540, 1547.
165 Ibid at 1539.
166 Note the novel reservation expressed by Lord Steyn that “the imposition o f liability for pure psychiatric 

harm ... may result in a burden o f liability on defendants which may be disproportionate to tortious 
conduct involving perhaps momentary lapses o f concentration, eg, in a motor car accident”: see ibid at 
1542. There is no basis to suggest that breach o f duty does or should operate in any way different in 
psychiatric injury suits than in physical injury suits.

167 Ibid at 1540.
168 [1991] 1 AC 398.
169 The English approach to economic loss has been rejected in Australia (see, for example, Bryan v 

Maloney (1995) 182 CLR 609), Canada (see, for example, Winnipeg Condominium Corporation No 36 v 
Bird Construction Co, note 15 supra) and New Zealand (see, for example, Invercargill City Council v 
Hamlin [1994] 3 NZLR 513).

170 See Consultation Paper, note 53 supra at [4.1]-[4.13].
171 See Report, note 1 supra at [6.6]. The overstated concern that expansion of liability threatens to enhance 

unconscious disincentives to rehabilitation was voiced by Lord Steyn in White v Chief Constable o f 
South Yorkshire Police, note 1 supra at 1541. Suing someone is inherently stressful: litigation takes its 
toll on sound and sick claimants.
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172
o n  t h e  a r g u m e n t s  b a s e d  o n  f r a u d , e x a g g e r a t io n  a n d  m e d i c a l  c o n f l i c t .  T h e  

R e p o r t  r e c o g n i s e d  th a t  a n y  a d v e r s e  c o n s e q u e n c e  o f  t h e  l i t i g i o u s  p r o c e s s  o n  t h e  

h e a l t h  a n d  r e c o v e r y  o f  c la i m a n t s  i s  n o t  c o n f i n e d  t o  t h o s e  s e e k i n g  r e l i e f  f o r  

p s y c h ia t r i c  in j u r y .  T h e r e  i s  s i m p l y  n o  c o m p e l l i n g  e v i d e n c e  t o  s u p p o r t  t h e  

l in g e r i n g  s u s p i c i o n  t h a t  u n c o n s c i o u s  d i s i n c e n t i v e s  t o  r e h a b i l i t a t i o n  “ m a y  p l a y  a  

la r g e r  r o l e  in  c a s e s  o f  p u r e  p s y c h ia t r i c  h a r m , p a r t i c u la r ly  i f  t h e  c a t e g o r i e s  o f  

p o t e n t i a l  r e c o v e r y  a r e  e n l a r g e d ” . 172 173 It w a s  r e a d i l y  o b s e r v e d  t h a t  “ i t  i s  n o t  

s u g g e s t e d  th a t  l i a b i l i t y  s h o u l d  b e  r e s t r i c t e d  [ o n  a n y  o f  t h e  i d e n t i f i e d  p o l i c y  

b a s e s ]  w h e n  t h e  p l a i n t i f f  i s  p h y s ic a l ly  i n j u r e d ” . 174 N o r  s h o u l d  i t  b e  t h o u g h t  th a t  

a  f a v o u r a b l e  j u d g m e n t  o r  c o m p r o m i s e  g u a r a n t e e s  o r  i n c r e a s e s  t h e  p r o s p e c t s  o f  a  

r e tu r n  t o  n o r m a l  m e n t a l  h e a l t h :  th a t  l o n g - h e l d  f a l s e  p r e m is e  b e l i e s  t h e  m o s t  

c o m p l e x  o f  h u m a n  p r o c e s s e s  a n d  t h e  s e r i o u s n e s s  o f  c h r o n ic  d i s o r d e r .175 176 T h i s  

l e a v e s  a s  t h e  s o l e  j u s t i f i c a t i o n  f o r  t h e  i m p o s i t i o n  o f  r e s t r i c t i o n s  o n  l i a b i l i t y  f o r  

in j u r y  t o  t h e  p s y c h e  t h e  b e l i e f  th a t  c o u r t s  w i l l  b e  s w a m p e d  w i t h  s u i t s .  A f t e r  

“ m u c h  d e l i b e r a t i o n ” , t h e  L a w  C o m m i s s i o n  r e m a i n s  “ p e r s u a d e d  th a t  a t  t h i s  p o i n t  

in  t i m e ,  . . .  t h e  ‘ f l o o d g a t e s  a r g u m e n t ’ , r e q u ir e s  s p e c i a l  p o l i c y  l im i t a t i o n s  t o  b e  

i m p o s e d  o v e r  a n d  a b o v e  t h e  t e s t  o f  r e a s o n a b l e  f o r e s e e a b i l i t y ” . T h i s  i s  t h e  

m o s t  d i s s a t i s f y i n g  c o n c l u s i o n  in  t h e  R e p o r t .  T h e  p e r t in e n t  o b s e r v a t i o n  m a d e  in  

r e l a t io n  t o  t h e  o t h e r  a l l e g e d  p o l i c y  j u s t i f i c a t i o n s  i s  n o t  a d v a n c e d  in  a n s w e r  t o  t h e  

f l o o d g a t e s  c o m p l a in t .  I t  w o u l d  b e  r e p u g n a n t  t o  s u g g e s t  th a t  a n y  p e r s o n  w h o  

s u f f e r e d  a  n e g l i g e n t l y - c a u s e d  p h y s i c a l  in j u r y  a t  H i l l s b o r o u g h  s h o u l d  b e  d e p r i v e d  

o f  h i s  o r  h e r  l e g a l  r e m e d y . 177 W e  d o  n o t  e v e n  a t t e m p t  t o  b a r  m u l t i p l e  c l a i m s  f o r

172 Referring to Lord Wilberforce’s four heads o f policy relevant to the duty to prevent psychiatric damage 
enunciated in McLoughlin v O ’Brian, note 4 supra at 421, Henry LJ in Frost v Chief Constable o f South 
Yorkshire Police, note 1 supra at 280 gave short shrift to the first three floodgates arguments and 
exposed the fundamental flaw in the fraud objection: “[C]laims involving the identification o f and 
compensation for psychiatric damage are today relatively commonplace in road traffic and workplace 
accidents. The risk of fraudulent claims succeeding is greatly reduced by objective psychological tests... 
Overall, I would put such risks as being no greater than in, say, cases involving back injuries where there 
is often a wide gap between observable symptoms and complaints - yet the courts manage satisfactorily, 
or so I believe. It would in any event be curious to deny the majority o f genuine claims for fear that a 
fraudulent claim might slip through the net.” See NJ Mullany and PR Handford, note 10 supra, pp 308- 
15, where the bad back example is given and these other points are made; NJ Mullany, “Fear for the 
Future: Liability for Infliction o f Psychiatric Disorder”, note 10 supra at 105-7.

173 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1541, per Lord Steyn.
174 Report, note 1 supra at [6.7] (emphasis added).
175 Note the summary of expert evidence by Brooke LJ (with whom Morritt and Hirst LJJ agreed) in 

Arrowsmith v Beeston, note 26 supra at 14-15: “One old belief, which featured so prominently in 
adversarial personal injuries litigation up to the 1980s (and perhaps beyond) that an award of  
compensation is likely to bring an end to a depressed patient’s symptoms, was firmly rejected by both 
[doctors]. Dr [X] told the judge that a series o f authoritative studies had shown conclusively that the 
actual rate at which people recover after they receive compensation on settling their litigation is low and 
that the prognosis is generally poor if  a patient’s symptoms have gone on for more than a couple of 
years.”

176 See Report, note 1 supra at [6.8].
177 Note Potter v Firestone Tire & Rubber Co (1993) 863 P 2d 795 at 832-3; 25 Cal Rptr 2d 550 at 587, 

590, per George J (dissenting): “[T]here is no justification for limiting ... recovery ... simply because the 
defendant’s wrongful conduct has endangered the personal safety of a large number of individuals... 
Under well-established negligence principles ... a defendant’s liability for a particular category of  
negligent conduct does not contract as the number of persons injured increases” (emphasis in original). 
Note also Perre vApand Pty Ltd, note 75 supra at 633, 643, per McHugh J.
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p h y s i c a l  in j u r y  b e c a u s e  t h e r e  w e r e  t h o u s a n d s  o f  f a n s  a t  t h e  f o o t b a l l  s t a d iu m ,  

b e c a u s e  t h e  a i r l in e  w h i c h  c r a s h e d  w a s  f u l l y  b o o k e d , 178 o r  b e c a u s e  t r a in s ,  

c o a c h e s  a n d  b u s e s  w h i c h  c o l l i d e d 179 180 181 w e r e  c r a m m e d  t o  c a p a c i t y .  T h e  L a w  

C o m m i s s i o n ’ s  c o m m i t m e n t  t o  c h a n g e  a n d  e q u a l  l e g a l  p r o t e c t i o n  a n d  t r e a t m e n t  o f  

p h y s i c a l  a n d  p s y c h ia t r i c  in t e g r i t y  i s  p r o p e r ly  q u e s t io n e d .  F o r  a l l  t h e  p r o g r e s s i v e  

r h e t o r i c ,  t h e  v e n e r a t i o n  o f  t h e  f l o o d g a t e s  o b j e c t i o n  r e f l e c t s  t h e  s a m e  i n h e r e n t  

s c e p t i c i s m  a n d  m i s c o n c e p t i o n s  e v i d e n t  in  t h e  d e c i s i o n s  c r i t i c i s e d  f o r  p r e s e r v i n g  

o v e r l y  c o n s e r v a t i v e  p r i n c ip l e .  J u s t  w h e n  a p p r o p r ia t e  a t t e n t io n  h a s  f i n a l l y  b e e n  

f o c u s e d  o n  t h i s  n e g l e c t e d  a r e a  o f  n e g l i g e n c e  l a w ,  t h e  f l o o d g a t e s  f e a r  p r o p a g a n d a  

h a s  p r e v a i l e d  t o  a g a i n  f r u s t r a te  t h e  r e f o r m  p r o c e s s  a n d  a s s i m i l a t i o n  o f  p e r s o n a l  

h a r m .

T h e  L a w  C o m m i s s i o n  a p p e a r s  t o  h a v e  p l a c e d  m u c h  s t o r e  in  t h e  r e s p o n s e s  

r e c e i v e d  f r o m  s o m e  m e d i c a l  c o n s u l t e e s .  I t  h a s  b e e n  i n f l u e n c e d  b y  t h e  f a c t  th a t  

d i a g n o s i s  o f  d i s o r d e r  i s  i n h e r e n t ly  d i f f i c u l t ,  o p e n - t e x t u r e d  in  n a t u r e ,  a n d  th a t  t h e  

d i v i s i o n  b e t w e e n  c l i n i c a l  e n t i t i e s  a n d  l e s s  s e r io u s  m e n t a l  d i s t u r b a n c e  i s  

s o m e t i m e s  b lu r r e d .  T h e  m a j o r i t y  o f  t h e  H o u s e  o f  L o r d s  in  W h ite  v  C h ie f  
C o n s ta b le  o ^ S o u th  Y o rk sh ire  P o l ic e  a l s o  a t t a c h e d  w e i g h t  t o  t h e s e  f e a t u r e s  o f  

p s y c h ia t r y .  T h i s  i s  a n  u n r e m a r k a b le  i n s i g h t  i n t o  t h e  p r o f e s s i o n  -  t h e  

p a r a m e t e r s  w i t h i n  w h i c h  c l i n i c i a n s  o p e r a t e  h a v e  b e e n  r e c o g n i s e d  r e p e a t e d l y  in  

t h e  a u t h o r i t i e s  a n d  t h e  m e d i c a l  l i t e r a t u r e .  T h e  p r o b l e m  o f  d i s t i n g u i s h i n g  

b e t w e e n  c e r t a in  e m o t i o n a l  a n d  p s y c h ia t r i c  s t a t e s  i s  w e l l  k n o w n .  1 D i a g n o s i s  i s  

n o t ,  h o w e v e r ,  i n e v i t a b l y  f r a u g h t  w i t h  u n c e r t a in t y :  n o t  a l l  d i s o r d e r s  a r e  e x t r e m e  

v e r s i o n s  o f  c o m m o n  h u m a n  f r a m e s  o f  m i n d  a n d  e x p e r i e n c e .  M o r e  o f t e n  t h a n  n o t  

t h e  p r e s e n c e  o f  m e n t a l  i l l n e s s  i s  a p p a r e n t  t o  e x p e r t s .  W h e r e  t h e  d i v i d e  b e t w e e n  

d i s o r d e r  a n d  d i s t r e s s  i s  h a z y  o p i n i o n s  w i l l  d i f f e r .  D i f f i c u l t i e s  o f  d i a g n o s t i c  

c l a s s i f i c a t i o n  o r  h i g h  r a t e s  o f  c o m o r b id i t y  d o  n o t  in  a n y  w a y  j u s t i f y  t h e  

i m p o s i t i o n  o f  p o l i c y  l i m i t a t i o n s  o n  r e c o v e r y  f o r  p r o v e n  d i s o r d e r .  A s  in  m a n y  

a r e a s  o f  l a w ,  a n d  p a r t i c u la r ly  p e r s o n a l  in j u r y  l a w ,  t h e  c o u r t s  m u s t  s i m p l y  d o  t h e  

b e s t  t h e y  c a n  a i d e d  b y  t h e  e x p e r t  a n d  c o u n s e l .  C o n t r o v e r s y  i s  c o m m o n p l a c e  in  

t h e  c o u r t r o o m .  E x p e r i e n c e  c o n f i r m s  th a t  t h e  n e e d  f o r  a n d  c o s t  o f  e x p e r t  m e d i c a l  

t e s t i m o n y  i s  n o  g r e a t e r  in  p s y c h ia t r i c  in j u r y  l i t i g a t i o n  t h a n  in  m a n y  o t h e r  

p e r s o n a l  in j u r y  o r  m e d i c a l  m a l p r a c t i c e  s u i t s . 182 183 V a r i a t io n s  i n  p s y c h ia t r i c  

o p i n i o n  a r e  a b le  t o  b e  e v a lu a t e d  b y  e x p e r i e n c e d  j u d g e s  a s  in  a n y  o t h e r  t e c h n i c a l  

o r  h i g h l y  s p e c i a l i s e d  l i t i g a t i o n  w i t h o u t  a n y  a d v e r s e  “ i m p l i c a t i o n s  f o r  t h e  

a d m in i s t r a t io n  o f  j u s t i c e ” . 1 3 I f  t h e  p r e s e n c e  o f  r e c o g n i s e d  p s y c h ia t r i c  i l l n e s s  i s

178 Note H Teff, “Liability for Negligently Inflicted Psychiatric Harm: Justifications and Boundaries”, note 9 
supra at 122.

179 Note White v Chief Constable o f South Yorkshire Police, note 1 supra at 1542, per Lord Steyn.
180 Ibid at 1541.
181 See NJ Mullany and PR Handford, note 10 supra, pp 29-30, 39-40. The difficulty is illustrated by the 

different views of the evidence adopted by the judges in Coates v Government Insurance Office o f New 
South Wales, note 15 supra, concerning the distinction between ordinary grief and “pathological grief’. 
Note also Majiet v Santam Ltd [1997] 4 All SA 555 at 567-8, per Cleaver J.

182 Note White v Chief Constable o f South Yorkshire Police, note 1 supra at 1541, per Lord Steyn.
183 Ibid. It is vital, however, that courts receive proper assistance from doctors (and counsel guiding them) 

on critical issues. See the observation of Brooke LJ in Arrowsmith v Beeston, note 26 supra at 19: 
“[T]he increasingly antagonistic proclivities o f some medico-legal experts do not always provide judges
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a n  i s s u e  in  r e a l  d i s p u t e  p a r t ic u la r  a t t e n t io n  c a n  b e  e x p e c t e d  t o  b e  d e v o t e d  t o  i t  a t  

t r ia l .  S h o u l d  t h e  c o u r t  b e  s a t i s f i e d  th a t  a c t io n a b l e  d a m a g e  h a s  b e e n  s u s t a i n e d ,  a l l  

o t h e r  e l e m e n t s  b e i n g  p r e s e n t ,  t h e  to r t  w i l l  b e  c o m p l e t e  a n d  l i a b i l i t y  m u s t  l i e .  

S h o u l d  t h e  c o u r t  n o t  b e  s o  s a t i s f i e d ,  t h e  p l a i n t i f f  w i l l ,  a s  t h e  l a w  n o w  s t a n d s , 184 185 186 

r ig h t ly  f a i l .  R e s t r i c t i n g  r e c o v e r y  t o  c a s e s  o f  r e c o g n i s e d  p s y c h ia t r i c  i l l n e s s  i s  a  

d e c e p t i v e l y  e f f e c t i v e  l im i t a t i o n  o f  l i t i g a t i o n  f o r  m e n t a l  d i s t u r b a n c e :  t h e  r e a l i t y  i s  

t h a t  o n l y  t h o s e  m e n t a l  in j u r i e s  a s  e q u a l l y  d i s a b l in g  a s  m a n y  p h y s i c a l  i n j u r i e s  t h e  

s u b j e c t  o f  s u c c e s s f u l  s u i t s  w i l l  b e  e n t e r t a in e d .  P r o o f  o f  a c t io n a b l e  in j u r y  a n d  t h e  

p r o b l e m s  i t  p r e s e n t s  a r e  p a r t  a n d  p a r c e l  o f  t h e  f o r e n s i c  p r o c e s s .  W h y  s h o u l d  t h e  

n a t u r e  o f  t h i s  s p e c i e s  o f  d a m a g e  a n d  t h e  o n u s  t o  p r o v e  i t s  e x i s t e n c e  i m p i n g e  o n  

t h e  r ig h t  t o  r e l i e f  in  a  w a y  d i f f e r e n t  f r o m  a c t io n s  f o r  o t h e r  p e r s o n a l  h a r m ?

E m p h a s i s  i s  p l a c e d  a l s o  o n  r e c e n t  r e s e a r c h  t h a t  d e m o n s t r a t e s  a n  i n c r e a s e  in  

l i f e t i m e  p r e v a l e n c e  r a t e s  f o r  P T S D  t o  s u p p o r t  t h e  c u r io u s  c o n c l u s i o n  th a t  t h e  

“ c o n c e ^ o f  p s y c h ia t r i c  i l l n e s s  h a s  w i d e n e d  s i g n i f i c a n t l y  o v e r  t h e  p a s t  f e w  

y e a r s ” . D I t  m i g h t  e q u a l l y  b e  o b s e r v e d  t h a t  i t  h a s  d e c r e a s e d  -  f o r  e x a m p l e ,  

h o m o s e x u a l s  w e r e ,  u n t i l  r e l a t i v e l y  r e c e n t ly ,  w i d e l y  r e g a r d e d  a s  m e n t a l l y  i l l .  8 

T h e  d i a g n o s t i c  c r i t e r ia  f o r  P T S D  a n d  o t h e r  e n t i t i e s  m a y  h a v e  a l t e r e d  o v e r  t h e  l a s t  

d e c a d e  b u t  th a t  d o e s  n o t  d i m i n i s h  t h e  l e g a l  e n t i t l e m e n t  o f  a l l  t h o s e  w h o  p r o v e  

t h e y  h a v e  s u f f e r e d  t h e  r e q u i s i t e  in j u r y  b y  r e f e r e n c e  t o  c u r r e n t  l e a r n in g .  N o r  d o e s  

t h e  f a c t  t h a t  t h e  d i a g n o s t i c  m a n u a ls  a r e  r e v i s e d  c o n t i n u a l l y  t o  r e f l e c t  

d e v e l o p m e n t s  in  r e s e a r c h  a n d  t h e  l i t e r a t u r e  s u p p o r t  t h e  s u g g e s t i o n  th a t  

p s y c h ia t r i c  i l l n e s s  i s  a n  i n d i s t in c t  o r  o b s c u r e  c a t e g o r y  o f  p e r s o n a l  h a r m .  

P s y c h i a t r y  i s  a  u n iq u e  b r a n c h  o f  m e d i c a l  s c i e n c e .  P r a c t i t i o n e r s  c o n t e n d  w i t h  

l im i t a t i o n s  u n k n o w n  in  o t h e r  d i s c i p l i n e s .  H a m p e r e d  b y  t h e  n a t u r e  o f  d i s o r d e r ,  

t h e y  a r e  r e l i a n t  t o  a  l a r g e  d e g r e e  o n  p a t i e n t  a c c o u n t s  a n d  p r e s e n t a t i o n .  B u t  t h e  

f a c t  r e m a i n s  th a t  t h e r e  a r e  s o p h i s t i c a t e d  e v e r - im p r o v i n g  d i a g n o s t i c  m e t h o d s  a n d  

th a t  m e n t a l  i l l n e s s  i s  n o t  t h e  n e b u l o u s  c o m p l a in t  i t  a p p e a r s  t o  h a v e  b e e n  

c h a r a c t e r i s e d  a s :  i t  i s  a  b r o a d  a n d  r e c o g n i s a b l e  m e d i c a l  c a t e g o r y  o f  c o m p l a in t ,  o f  

w h i c h  t h e r e  a r e  n u m e r o u s  i d e n t i f i e d  a n d  i d e n t i f i a b le  s u b c a t e g o r i e s . 187 T h e r e  i s  

n o  e v i d e n c e  t o  s u g g e s t  th a t  t h e  n o r m a l  in t e r l o c u t o r y  m e c h a n i s m s  d e s i g n e d  t o  

e x c i s e  b a s e l e s s  p h y s i c a l  in j u r y  a n d  o t h e r  t y p e s  o f  c o m m o n  l a w  c l a i m s  o r  t h e

with the completely objective help they badly need.” Note also Meagher JA’s criticism o f the 
imprecision in language and internal inconsistency of the medical evidence adduced in Zinc Corporation 
v Scarce (1995) 12 NSWCCR 566 at 573-4; Doyle CJ and Nyland J’s criticisms o f the failure to lead 
medical evidence to clarify the precise aetiology o f disorder in Davis v Scott (1998) 71 SASR 361 at 381.

184 See Part III Section C supra.
185 Report, note 1 supra at [6.8].
186 It was not until 1973 that homosexuality was eliminated as a diagnostic category by the American 

Psychiatric Association: see Diagnostic and Statistical Manual o f Mental Disorders, American 
Psychiatric Association (2nd ed, 1968) at [302.0], p 44. In 1980 it was removed from the Diagnostic 
and Statistical Manual o f Mental Disorders (3rd ed). The implication o f the removal o f homosexuality 
as a diagnosis from the nomenclature is that it is regarded as a normal variant o f sexual behaviour. 
Differences o f opinion persist, however, as to whether homosexuality is a normal variation or a 
pathological sexual deviation: see NQ Brill, “Is Homosexuality Normal?” (1998) 26 Journal of 
Psychiatry and Law 219.

187 For a recent summary o f the medical literature concerning PTSD written for civil litigators see G 
Glumac, “Post-Traumatic Stress Disorder: A Review o f the Psychiatric Literature for the Legal 
Profession” (1999) 21 Adv Q 336.
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i n h e r e n t  j u d i c i a l  p o w e r  t o  s u p e r v i s e  p r o c e e d i n g s  a r e  s o m e h o w  in a d e q u a t e  in  t h e  

c o n t e x t  o f  s u i t s  f o r  p s y c h ia t r i c  in j u r y .

A s  t h e  L a w  C o m m i s s i o n  a c k n o w l e d g e s ,  t h e  s t u d i e s  r e l i e d  o n  a r e  o p e n  t o

d i f f e r e n t  i n t e r p r e t a t io n s ,  p r o d u c e d  d i f f e r e n t  r e s u l t s  a n d ,  in  t h e  m a in ,  w e r e

u n d e r t a k e n  f o r  t r e a t m e n t  a n d  r e s e a r c h  p u r p o s e s  o n l y .  N o  c o n s i d e r a t io n  w a s

g i v e n  t o  h o w  m a n y  o f  t h o s e  i d e n t i f i e d  a s  s u f f e r i n g  f r o m  p s y c h ia t r i c  i l l n e s s

s o u g h t  c o m p e n s a t i o n  o r  s u c c e e d e d  o r  w e r e  l i k e l y  t o  h a v e  s u c c e e d e d .  M o r e o v e r ,

t h e  b u l k  o f  t h e s e  s t u d i e s  c o n c e r n  t h e  a f t e r m a t h  o f  d i r e c t  p a r t i c i p a t i o n  in  v i o l e n t

e v e n t s  s u c h  a s  w a r f a r e  ( p a r t i c u la r ly  t h e  V i e t n a m  c o n f l i c t )  o r  r a p e .  I t  i s  e x p o s u r e

t o  t h i s  t y p e  o f  e x t r e m e  s t r e s s o r  w h i c h  i s  m o s t  c l o s e l y  a s s o c i a t e d  w i t h  t h e  o n s e t  o f

P T S D .  T h e r e  i s  l i m i t e d  e v i d e n c e  o f  a  p r e v a l e n c e  o f  c h r o n i c  P T S D  in  e m e r g e n c y

s e r v i c e  c r e w s  w h o  p a r t i c ip a t e  in  t h e  a f t e r m a t h  o f  d i s a s t e r s  in  c i r c u m s t a n c e s

w h e r e  r i s k  o f  p e r s o n a l  in j u r y  i s  l o w  a n d  a  d e a r t h  o f  l i t e r a t u r e  d e t a i l i n g  r a t e s  o f

t h i s  i l l n e s s  in  t h o s e  w h o  a r e  in f o r m e d  b y  o t h e r s  o f  t h e  d e a t h ,  in j u r y  o r

im p e r i l m e n t  o f  l o v e d  o n e s  o r  s t r a n g e r s .  T h e  s a m e  i s  t r u e  in  r e l a t io n  t o  t h e

p r e v a le n c e  o f  o t h e r  p s y c h ia t r i c  d i s o r d e r s .  T h e  m i n d  i s  a d e p t  a t  s e l f - p r e s e r v a t io n .

T h e  i n c o n t r o v e r t ib l e  m e d i c a l  f a c t  o f  t h e  m a t t e r  i s  th a t  t h e  p s y c h ia t r i c  e q u i l ib r i u m

o f  t h e  v a s t  m a j o r i t y  o f  p e o p l e  i s  n o t  d i s t u r b e d  b y  e x p o s u r e  t o  t h e  e v e n  t h e  m o s t

s e v e r e  t r a u m a t ic  s t i m u l i .  P s y c h o l o g i c a l  d i s t u r b a n c e  i s  a  c o m m o n  c o n s e q u e n c e

o f  t r a u m a  b u t  p s y c h ia t r i c  i l l n e s s  r e m a i n s  r e l a t i v e l y  r a r e . M o r e  s i g n i f i c a n t  t h a n

t h e  r e s i l i e n c e  o f  t h e  h u m a n  p s y c h e  i s  th a t  n o  s u p p o r t  c a n  b e  f o u n d  f o r  t h e

s p e c u l a t i o n  th a t  t h o s e  w h o  a r e  p s y c h i a t r i c a l l y  in j u r e d  w i l l  p u r s u e  l i t i g a t i o n  w i t h

a n y  g r e a t e r  d e g r e e  o f  v i g o u r  o r  p r e v a l e n c e  t h a n  t h o s e  p h y s i c a l l y  in j u r e d .  T h e

s a m e  c h e c k s  a n d  b a l a n c e s  w h i c h  o p e r a t e  in  t h e  d e c i s i o n  t o  p u r s u e  a  l e g a l  r e m e d y

f o r  a n y  l o s s  w i l l  a p p ly :  i n d e e d ,  t h e y  a r e  l i k e l y  t o  b e  m o r e  i n f l u e n t i a l  in  t h e

c o n t e x t  o f  d e l ib e r a t i o n s  t o  s u e  f o r  d a m a g e s  f o r  p s y c h ia t r i c  in j u r y  g i v e n  t h e

c o n t i n u e d  m e d i c a l  a n d  o t h e r  c o n s u l t a t i o n s  w h i c h  c la i m a n t s  w i l l  b e  r e q u ir e d  t o

a t t e n d  in  t h e  l e a d  u p  t o  t r ia l ,  t h e  d r a m a  o f  t h e  f o r e n s i c  e x p e r i e n c e  a n d  t h e

l in g e r i n g  s o c i e t a l  s t i g m a  a s s o c i a t e d  w i t h  m e n t a l  i l l n e s s . 188 189 190 191 T h e r e  i s  n o  lu r e  o f  a

w i n d f a l l :  i t  i s  a n o t h e r  i l l u s t r a t i o n  o f  t h e  p r e v a i l i n g  p r e j u d i c e  a g a i n s t  in j u r y  t o  t h e

m i n d  t h a t  s u c c e s s f u l  s u i t s  g i v e  r i s e  t o  a w a r d s  m a r k e d ly  l o w e r  t h a n  t h o s e  f o r
°  190 J 191

e q u a l l y  d e b i l i t a t i n g  p h y s i c a l  in j u r i e s .  T h e y  m a y  n o t  a l w a y s  b e  “ m o d e s t ” ,

b u t  t h e r e  i s  i n e v i t a b l y  i n e q u i t y  w i t h  c o m p e n s a t i o n  f o r  c o m p a r a b l e  b o d i l y  h a r m .

N o t w i t h s t a n d i n g  t h e  d e v e l o p i n g  n a t u r e  o f  p s y c h ia t r y  a n d  t h e  d i f f i c u l t i e s

a s s o c i a t e d  w i t h  t h e  d i a g n o s i s  o f  c e r t a in  c o n d i t i o n s ,  i t  i s  s u b m i t t e d  th a t  i t  i s  a

q u a n t u m  le a p ,  in  t h e  a b s e n c e  o f  c o n v i n c i n g  e v i d e n c e  o f  t h e  l i t i g i o u s  b e h a v i o u r

o f  p s y c h i a t r i c a l l y  i m p a ir e d  n e g l i g e n c e  v i c t i m s ,  t o  c o n c l u d e  t h a t  t h e r e  e x i s t s  a

188 See Report, note 1 supra at [3.33].
189 Note P Byrne, “Psychiatric Stigma: Past, Passing and to Come” (1997) 90 J  Roy Soc Med 618.
190 Note Judicial Studies Board, Guidelines for the Assessment o f General Damages in Personal Injury 

Cases, Blackstone Press (3rd ed, 1996). This is true also o f the Australian and Canadian experiences. 
The discrimination has been acknowledged and its weak basis revealed: “Because we think it more 
important to compensate for bodily injury than for mental injury ... we are more willing to impose large 
liabilities in respect o f the former than the latter”: see P Cane, The Anatomy o f Tort Law, Hart Publishing 
(1997) p 70.

191 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1543, per Lord Steyn.
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“serious risk  that the flood gates o f  litigation  w ou ld  be op en ed ” in the ab sen ce  
o f  additional restrictions on lia b ility .192 193 194 195 196 T he stance adopted  b y  the L aw  
C om m ission  for rejecting  a reasonable foreseeab ility  test is, it accepts, b ased  on  
con jectu re1V4 and d oes grave d isserv ice  to both  psychiatry and, perhaps m ore  
im portantly, the ju d iciary. I f  there is an increase in meritorious c la im s the  
p rocess o f  reform  w ill  h ave ach ieved  its very purpose. T he feared flo o d  o f  
unmeritorious c la im s is m ythical. There is no sound foundation  for the 
su ggestion  that there w ou ld  be increased  attem pts to present every  trivial 
em otional d isturbance as recogn ised  illn ess  d eserving o f  com pensation  or that 
p sych iatrists w ou ld  b e con n ed  into supporting, and courts con n ed  into m aking, 
such  awards. T he risk  o f  these practices has, again, b een  grossly  exaggerated. 
T he faith exp ressed  through lon g  exp erien ce b y  Lord G riffiths w h en  sp eak ing o f  
liab ility  to rescuers is  w e ll founded:

The fear is expressed that if foreseeability of psychiatric injury is sufficient it will 
open the floodgates to claims, many of an unmeritorious kind, from those who give 
assistance at any accen t. I believe the courts are well capable of controlling any 
such flood of claims.

C on fid en ce can be p laced  in the capacity  o f  C om m onw ealth  courts to control 
m atters generally . A s  F lem in g  observed:

The question here, as in most other contexts of the law of torts, is to fix a temporary 
resolution of the tension between opposing pulls of compensating deserving victims 
and protecting negligent defendants from inordinate burdens of liability. Especially 
the latter factor is largely speculative, prone to be promoted by the often hyperbolic 
rhetoric of defendants and the all too reticent prejudices of judges. How far is 
enough, or in the inimitable French phrase ‘jusqu’ou peut-on aller trop loin?’... 
Perhaps, the fears are after all largely imaginary, certainly exaggerated, particularly 
where jury trial has been abandoned, judge^an  be trusted to be evenhanded in 
evaluating the evidence of psychiatric injury.

192

V. THE METHOD OF REFORM

Is p sych iatric dam age law  an area suited to reform  b y statute? In princip le, w e  
w ou ld  prefer to see  the law  continue to d evelop  through the ju d ic ia l p rocess. 
T he law  o f  torts has a lw ays b een  ju d ge-m ad e law , apart from  occasion a l and 
very m inor statutory reform s, and over the past century it has b een  the courts 
w h o first recogn ised  the n eed  for redress in psychiatric illn ess  c la im s and then  
gradually w id en ed  the fie ld  o f  recovery  in the w ake o f  d evelop in g  m edica l 
k n ow led ge . A t no tim e during that period  cou ld  the m an ifo ld  th em es and  
variations o f  th ese ca ses  h ave b een  satisfactorily  encapsu lated  in statute; any

192 R eport, n o te  1 supra at [3 .3 3 ].
193 It is  n o tew orth y  that, other than the p o lic e  p la in tiffs  on du ty  at the ground , n o t on e stranger to the  

prim ary v ic tim s  o f  the H illsb orou gh  d isaster  sou gh t lega l a d v ice  co n cern in g  a c la im  for p sych ia tr ic  injury  
le t a lon e  co m m en ced  an action  for su ch  injury: see  S H u gh es, “H o w  G reat is  T heir S u ffer in g?” , The 
Independent, 4  O ctob er 1 9 9 1 , p  9.

194  S ee  R eport, n o te  1 supra at [3 .3 3 ] , [6 .8 ].
195 White v Chief Constable o f South Yorkshire Police, n ote  1 supra at 1514 .
196  JG F lem in g , n o te  12 supra at 2 0 4 .



382 The Law Commission on Psychiatric Illness Volume 22(2)

such leg isla tion  w ou ld  have b een  out o f  date w ith in  a very short tim e, s in ce  n ew  
kinds o f  c la im  are con tin u a lly  b e in g  brought b efore the courts. A t the present 
day, this is truer than it has ever been .

T he L aw  C om m ission  w ou ld  n ot d isagree w ith  any o f  this. Its R eport states  
that: “in such a turbulent area -  w here m edica l k n ow led ge  and so c ie ty ’s 
understanding are grow in g apace -  there is  m uch to be said  for a llo w in g  the  
com m on  law  to d evelop  by increm ental ju d ic ia l d ec is io n ” .197 H ow ever, as the 
Report p oin ts out, in a num ber o f  respects the E nglish  com m on law  has taken a 
w rong turn, and th is ap p lies in particular to the d ec ision  in Alcock v Chief 
Constable o f South Yorkshire Police, 198 in w h ich  the H ou se o f  Lords erected  a 
num ber o f  barriers w h ich  w ill m ake further d evelop m en t e x c eed in g ly  d ifficu lt. 
It w as th is w h ich  con v in ced  the C om m ission  that there w as a case for leg is la tiv e  
in terven tion .199 It is  n o w  clear that a m ajority o f  the L aw  Lords are n ot prepared  
to recon sid er their p osition , at least in the foreseeab le  future.200

T he C om m ission  h as rightly refrained from  recom m ending a com p reh en sive  
cod ifica tion  w h ich , as it says, “w ou ld  result in a freezin g  o f  the law  at a tim e  
b efore it is ready”201 -  indeed , w e  doubt w hether such a m ove cou ld  ever be  
ju stified . Pursuing a p o lic y  o f  “m inim al leg is la tiv e  intervention  curing serious  
d efects in  the present law  but otherw ise leavin g  the com m on  law  to d ev e lo p ”,202 
the C om m ission  recom m en ds a statutory cod ifica tion  o f  the law  govern in g  
cla im s b y  secondary v ictim s w h o  have c lo se  ties w ith  the im m ediate v ictim  o f  
the tortfeasor’s n eg lig en ce .203 B oth  b ecau se this area is  m uch m ore w e ll-  
d evelop ed  than any other, and b ecau se it is  in relation to such  cases that Alcock 
has entrenched unwarranted restrictions w h ich  are operating to  p reclude  
desirable exp an sion , at the tim e o f  p ublication  o f  the R eport it seem ed  that i f  
there w as to b e leg is la tion  it m ade good  sen se to con fin e it to  such  ca se s .204 In 
the w ak e o f  the la test H ou se o f  Lords d ec is io n ,205 w h ich  erects n ew  ob stac les  to  
recovery  in other areas and ca lls  a halt to  further doctrinal d evelop m en t by the  
courts, the L aw  C o m m iss io n ’s recom m endation  that in areas ou tsid e the  
p roposed  co d ifica tio n  the law  should  be a llow ed  to d evelop  b y  ju d ic ia l d ec is io n ­
m aking206 m ay b e unduly  sanguine. W ithin  a year o f  the p ublication  o f  the 
Report, on e o f  tw o  contem plated  routes to  reform  has b een  e ffe c tiv e ly  b lock ed .

197 R eport, n o te  1 supra at [2 ].
198 N o te  1 supra.
199  In s im ilar  c ircu m sta n ces , the N e w  S ou th  W ales leg isla tu re  m o v ed  to p ass  the Law Reform 

(Miscellaneous Provisions) Act 1 9 4 4  (N S W ) in  the w ak e o f  the restr ictive  H igh  C ourt o f  A ustra lia  
d e c is io n  in  Chester v Council o f the Municipality o f Waverley, n ote  6 supra and the co n tin u in g  e ffe c t  o f  
the P rivy  C o u n c il d e c is io n  in  Victorian Railways Commissioner v Coultas, n ote  6 supra.

200 S ee  White v Chief Constable o f South Yorkshire Police, n o te  1 supra.
201 R eport, n o te  1 supra at [4 .1 ].
2 0 2  Ibid at [4 .2 ].
20 3  Ibid at [6 .1 6 ] . S ee  a lso  at [6 .5 3 ].
2 0 4  S ee  N J M u lla n y  and P R  H and ford , n o te  10 supra, p 2 4 5 . The leg is la tio n  en acted  in  three A ustralian  

ju r isd ic tio n s  is  s im ilar ly  con fin ed : see  Law Reform (Miscellaneous Provisions) Act 1 9 4 4  (N S W ): Law 
Reform (Miscellaneous Provisions) Act 1 9 5 5  (A C T ); Law Reform (Miscellaneous Provisions) Act 1 9 5 6  
(N T ).

2 0 5  White v Chief Constable o f South Yorkshire Police, n o te  1 supra.
2 0 6  R eport, n o te  1 supra at [4 .3 ].
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T he R eport d evotes considerab le attention to the technique for en actin g  its 
central recom m endations. In the end, rather than sim p ly  ab o lish in g  in con ven ien t  
com m on  law  restriction s,207 the C om m ission  preferred to rep lace the com m on  
law  duty w ith  a statutory one. It rejected  the form er m ethod  b ecau se  o f  
uncertainty w hether the rem oval o f  barriers w ou ld  leave the right to recover in  
ex isten ce , and b ecau se it m ight leave the courts free to im p ose n ew  
restriction s.208 T he ch osen  approach m akes it quite clear that a duty ex ists  in the  
stated circum stances. T he Report em ph asises the n ovelty  o f  the C o m m iss io n ’s 
approach. U n lik e  other instances in w h ich  c iv il liab ility  has b een  engrafted onto  
the law  o f  tort b y  statute,209 the C o m m issio n ’s recom m endations sim p ly  m ake  
statutory one elem en t o f  liab ility  in n eg lig en ce  -  the duty o f  care -  w h ile  leav in g  
breach, causation  and rem oteness to be supplied  b y  the com m on law , as 
form erly .210 In order to carry th is p o lic y  through to its lo g ica l con clu sion , the 
C om m ission  recom m en ds that the leg isla tion  provide that no duty o f  care should  
be im p osed  w here the p la in tiff  voluntarily  accepted  the risk  o f  psychiatric  
illn ess , w here the duty w as exclu d ed , and w here it w ou ld  n ot be ju st and  
reasonable to im p ose the duty b ecau se the p la in tiff  w as in v o lv ed  in con d uct that 
is illeg a l or contrary to public p o lic y .211 G iven  the am bivalen ce in the case  law , 
som e d ecis io n s su ggestin g  that in  these situations there is no breach o f  duty,212 
rather than sim p ly  g iv in g  rise to a d efen ce, this is a w ise  precaution . T he  
C om m ission  a lso  recom m en ds that the p roposed  statutory d uties should  have no  
ap plication  w here the d efen d an t’s liab ility  is governed  by a statutory regim e, 
such  as the con ven tion s govern in g  the international carriage o f  p assen gers or 
good s b y  air, sea  or rail213 and liab ility  for nuclear acc id en ts.214 T he sam e should

2 0 7  The m eth od  adop ted  in th e U n ited  K in gd om  b y  the Highways (Miscellaneous Provisions) Act 1961  
(U K ), s 1 (se e  n o w  Highways Act 1 9 8 0  (U K ), s 5 8 )  and the Animals Act 1971 (U K ), s 8 (1 )  and in 
A ustralia  b y  the Wrongs Act 1958  (V ic ) , s 3 3 , the Law o f Animals Act 1962  (T as), s 19, the Animals Act 
1977  (N S W ), s 7 (2 )  and the Civil Liability (Animals) Act 198 4  (A C T ), s 6.

2 0 8  R eport, n o te  1 supra at [6 .1 9 ] .
2 0 9  The m eth od  adop ted  in  the U n ited  K in g d o m  b y  the Occupiers ’ Liability Act 195 7  (U K ), s 2 , the Animals 

Act 1971 (U K ), ss  2 -4 , the Congenital Disabilities (Civil Liability) Act 1 9 7 6  (U K ), s 1 and the 
Occupiers' Liability Act 1 9 8 4  (U K ), s 1. To the ex ten t that th ey  im p o se  a tortious duty , the 
Misrepresentation Act 1 9 7 7  (U K ), s 2 (1 )  and the Defective Premises Act 197 2  (U K ), s 1 co u ld  a lso  be  
a ssig n ed  to th is ca tegory . In A ustralia  th is m eth od  has b een  adopted in reform  o f  the la w  o f  o c cu p ie r s ’ 
liab ility: see  the Wrongs Act 1 9 3 6  (S A ), s 17C , the Wrongs Act 1958  (V ic ) , s 14B  and the Occupiers’ 
Liability Act 1985  (W A ), s 4; and o f  lia b ility  for anim als: see  the Wrongs Act 1 9 3 6  (S A ), s 17A .

2 1 0  R eport, n o te  1 supra at [6 .1 9 ]- [6 .2 3 ] .
211 Ibid at [6 .4 1 ].
2 1 2  S ee , for ex a m p le , the vo lu n tary  a ssu m p tion  o f  r isk  ca ses  on  p articip ation  in sport (se e  Murray v 

Harringay Arena Ltd [1 9 5 1 ]  2 K B  529 ; Wooldridge v Sumner [1 9 6 3 ] 2 Q B  4 3 ) , and on drunken drivers 
(see  Dann v Hamilton [1 9 3 9 ]  1 K B  5 0 9 ; Morris v Murray [1 9 9 1 ] 2 Q B  6; n o te  a lso  the v ie w s  o f  the 
H igh  C ourt o f  A ustra lia  in  Insurance Commissioner v Joyce (1 9 4 8 )  77  C L R  3 9  and Roggenkamp v 
Bennett (1 9 5 0 )  80  C L R  2 9 2 ) . T he H igh  C ourt has c learly  en dorsed  the v ie w  that ille g a lity  n eg a tes  a duty  
o f  care: see , for ex a m p le , Gala v Preston (1 9 9 1 )  172  C L R  2 4 3 . S ee  a lso  Ashton v Turner [1 9 8 1 ]  Q B  
137 at 14 6 , per E w b an k  J; Kirkham v Chief Constable o f the Greater Manchester Police [1 9 9 0 ]  A C  
2 8 2 ; Pitts v Hunt [1 9 9 1 ]  Q B  2 4 . N o te  a lso  that the Unfair Contract Terms Act 1977  (U K ), s 1 3 (1 )  
covers  e x c lu sio n s  both  o f  lia b ility  and o f  duty.

2 1 3  L isted  in  the R eport, n o te  1 supra at [6 .4 3 ] , n o te  76 . It is n o t certain  w hether  th ese  c o n v en tio n s  p rov id e
an e x c lu s iv e  reg im e in  resp ec t o f  the carrier’s lia b ility  for p sych ia tr ic  injury to secon d ary  v ic tim s. There  
is  A ustralian  app ella te  authority  su g g e stin g  that su ch  p la in tiffs  retain a right to su e  at co m m o n  law : see
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apply to  the statutory liab ility  o f  occup iers o f  p rem ises, to the exten t that the  
p rov ision s in question  cover psych iatric illn ess .21

T he C om m ission  recom m en ds that these n ew  statutory duties o f  care should  
replace the com m on  law  duty o f  care to the extent that the tw o  w ou ld  overlap. 
T he aim  o f  th is p roposal is to  reduce com p lex ity  and uncertainty, and to prevent 
p la in tiffs n eed le ss ly  fram ing their action s under both com m on law  and statute. 
T h is seem s a ju stifia b le  so lution , s in ce  no p la in tiff w h o  can sh ow  c lo se  ties o f  
lo v e  and a ffection  is  w orse o f f  under the C o m m issio n ’s proposed  sch em e than  
under the present la w .218 T he C om m ission  sp ec ifica lly  recom m en ds that w here  
there is  n o  overlap  w ith  the p roposed  n ew  statutory duties o f  care, the com m on  
law  duty o f  care should  contin ue to ex ist, and that n on e o f  its leg is la tiv e  
p rop osals should  b e construed  as im peding the ju d ic ia l d evelop m en t o f  the 
com m on  law  duty o f  care in  relation  to psychiatric illn ess. T he D raft B ill  
appended to the R eport preserves the com m on  law  duty, but the path o f  its future 
d evelop m en t w ill depend  on the w illin g n ess  o f  appellate courts to take n o tice  o f  
the sentim ents exp ressed  b y  the C om m ission  -  a w illin g n ess  w h ich  m ust n o w  be  
op en  to serious question. T he sam e applies to the C o m m issio n ’s occasion a l 
h om ilies  on  p oin ts w here it d oes not fee l that a leg is la tiv e  p rov ision  is 
appropriate.2

South Pacific Air Motive Pty Ltd v Magnus (1 9 9 8 )  157  A L R  4 4 3  h o ld in g  that the Civil Aviation 
(Carriers’Liability) Act 195 9  (C th ) (w h ich  ap p lies the W arsaw  C on ven tion  reg im e to d o m estic  air travel 
in  A u stra lia ) w as n o t in ten d ed  to p reclu d e c la im s b y  n on -p assen gers  see k in g  d am ages for p sych ia tr ic  
injury under the general law . T he Full C ourt o f  the Federal C ourt o f  A ustralia  d id  n o t fo llo w  Sidhu v 
British Airways pic  [1 9 9 7 ]  A C  4 3 0  (w h ich  held  that p assen gers  w h o  suffered  p sych ia tr ic  injury du e to  
their d eten tion  b y  Iraqi authorities at the tim e o f  the G u lf W ar cou ld  n o t c la im  ex ce p t under the  
C o n v en tio n ) to  the ex ten t that it su g g ests  that the C on ven tion  p rov id es  an e x c lu s iv e  reg im e. For 
d isc u ssio n  o f  the v ia b ility  o f  co m m o n  la w  c la im s for “pure” and con seq u en tia l d isorder b y  prim ary  
v ic tim s  see  American Airlines Inc v Georgeopoulous (unreported , N S W  C A , 5 A u g u st 1998 );  
(u nreported , N S W  C A , 2 6  Sep tem b er 199 8 ); Kotsambasis v Singapore Airlines Ltd (1 9 9 7 )  4 2  N S W L R  

110  at 112 , 1 1 4 -1 5 .
2 1 4  S ee  Nuclear Installations Act 196 5  (U K ).
2 1 5  T he C o m m iss io n  n o tes  that the Occupiers’ Liability Act 1 9 8 4  (U K ), s 1 (9 ) s p e c if ic a lly  d e fin es  “in jury” 

to  in c lu d e  m en ta l as w e ll as p h y sica l im p airm en t, bu t that the Occupiers’ Liability Act 1 9 5 7  (U K ) is  
m ore eq u ivoca l: see  the R eport, n o te  1 supra at [6 .4 8 ].

2 1 6  R eport, n ote  1 supra at [8 .7 ].
2 1 7  Ibid at [8 .5 ].
2 1 8  C ontrast the p o s itio n  in N e w  S ou th  W ales, the A ustralian  C apital Territory and the N orthern Territory, 

w h ere the statutory sch em es  and the co m m o n  la w  coex ist: see  N J M u llan y  and P R  H and ford , n o te  10  
supra, pp 2 4 1 -2 . T he Law Reform (Miscellaneous Provisions) Act 1 9 4 4  (N S W ) w h en  first en acted  
ex ten d ed  lia b ility  w e ll b eyon d  the lim its  o f  the co m m o n  law , bu t n o n eth e less  p laced  im p ortant lim its  on  
lia b ility  to  all re la tives  oth er than parents and sp o u ses  b y  req uiring that the im m ed ia te  v ic t im  sh ou ld  b e  
k illed , injured or pu t in peril w ith in  their s ig h t or hearing: see  s 4(1  )(b ). T his lim ita tion  (a p o litica l 
com p rom ise: see  N e w  Sou th  W ales, L eg isla tiv e  C o u n c il 1 9 4 4 , D eb ates, v o l 175 , pp  1 4 8 9 -9 1 )  ju stif ie d  
the courts in  h o ld in g  that the co m m o n  la w  rem ained  in  e x isten ce , the statutes b e in g  s ilen t on  th is matter: 
see  Anderson v Liddy (1 9 4 9 )  4 9  S R  (N S W ) 32 0 ; Smee v Tibbetts (1 9 5 3 )  53 S R  (N S W ) 3 9 1 ; Scala v 
Mammolitti (1 9 6 5 )  114  C L R  153 at 15 7 , per K itto J; Coates v Government Insurance Office o f New 
South Wales, n o te  15 supra at 7 -8 , per K irby P. E xp erien ce  and the authorities su g g e st that ign oran ce  o f  
the statutory reg im e is  w id esp read  a m o n g st the N e w  Sou th  W ales p ro fession .

2 1 9  R eport, n o te  1 supra at [8 .3 ].
2 2 0  S ee  ibid at [5 .2 0 ]  (u se  o f  h in d s ig h t), [5 .2 7 ] (the test o f  reason ab le  fortitude), [5 .5 4 ] (prim ary and  

secon d ary  v ic tim s).



1999 UNSW Law Journal 385

VI. THE MAJOR RECOMMENDATIONS 

A. Close Ties
T he L aw  C om m ission  recom m ended  against the adoption  o f  a sim p le  

foreseeab ility  test w ithout additional p o lic y  lim itations. T hough  it accep ted  that 
“it is d ifficu lt to  b e sure that a m ove to a pure reasonable foreseeab ility  test 
w ou ld  open  the flood gates  o f  litiga tion ”,221 222 it b e liev ed  that th is approach “could 
result in  a sign ifican t increase in the num ber o f  cla im s w h ich , at lea st at th is  
point in tim e, w ou ld  b e unacceptab le. T his in turn might lead the courts to  m ake  
u se o f  p o lic y  con sideration s, con cea led  beneath  the foreseeab ility  test, in an 
attem pt to restrict the num ber o f  su ccessfu l cla im s. Such  con fu sion  cou ld  on ly  
result in  an increased  vo lu m e o f  litigation ” . T his again  d isp lays an 
u ndeserved  lack  o f  faith  in the cou rts’ capacity  to cop e w ith  a n ew  s in g le  order 
o f  personal injury liab ility . T he central additional control on psych iatric injury  
litigation  id en tified  as essen tia l b y  the L aw  C om m ission  is c lo sen ess  o f  the tie  
b etw een  the v ictim s o f  the d efend an t’s n eg lig en ce . It recogn ised  that w h ere the  
prim ary and secondary v ictim  are bound by lo v e  or a ffection  issu es o f  p h ysica l 
and tem poral proxim ity  and the m eans by w h ich  the latter learns o f  the fate o f  
the form er are insign ifican t.

T he proposal to je ttiso n  these restrictions, a lbeit on ly  in relation  to “core” 
claim ants, is  to  b e applauded. P ow erfu l support for th is reform  has b een  
provided  in  the recent rejection  by the Full B en ch  o f  the South  A frican  Suprem e  
Court o f  A p p eal in Barnard v Santam Bpk223 o f  the orthodox requirem ent that 
psych iatric injury m ust b e  induced  by d irect personal perception  o f  traum atic 
stim uli to  b e actionable in n eg lig en ce . Judicial recogn ition  o f  the lack  o f  
foundation  for th is c h ie f  im pedim ent to com pensation  for the in flic tion  o f  m ental 
injury d im in ish es s ign ifican tly  the gap b etw een  m edical k n ow led ge and lega l 
princip le in South A frica . T he facts in Barnard are not uncom m on. A  father 
received  a te lep h on e call from  a doctor at a hospital in form ing h im  that h is  
teen age son  had b een  k illed  in a bus accident. H e told  h is w ife , the appellant. 
N either parent saw  the accid en t or the death. N either v isited  the crash site . T he  
ch ild  b ein g  dead, there w as no b ed sid e v ig il at h ospital. T here w as no in sp ection  
o f  the corpse at the mortuary. N o  q uestion  o f  “afterm ath” arose. P sych iatric  
injury w as sustained  b y  the appellant so le ly  as a con seq u en ce o f  the receip t o f  
distressin g  inform ation  orally  from  the third party. D id  her con seq u en t m ental 
injury sound  in  dam ages in the sam e w ay  that disorder cau sed  on see in g  an 
accid en t or participation  in its im m ediate afterm ath does? O ld  South A frican

221 Ibid at [6 .8 ].
2 2 2  Ibid (em p h a sis  add ed ).
2 2 3  N o te  15 supra. U n fortu n ately , the reason s for d ec is io n  are in A frikaan s on ly . In the lig h t o f  their  

im p ortan ce, it is  to b e  h op ed  that the p u b lish ers o f  the South African Law Reports m ak e an E n g lish  
translation  ava ilab le  in  order that th ey  m ay  b eco m e  m ore e a sily  a c ce ss ib le  to a w id er  lo ca l and  
in ternational au d ien ce . For further com m en tary  see  N J M u llan y , “Person al Percep tion  o f  Traum a and  
S u dden  S h o ck  -  S ou th  A fr ica  S im p lif ies  M atters” (2 0 0 0 )  116  LQR (forth com in g).
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2 2 4law  den ied  com pensation  to “hearsay v ictim s” . T he k ey  question  cam e b efore  
the Suprem e Court o f  A ppeal b y  w ay  o f  a stated case. It w as assu m ed  for th is  
purpose that psych iatric d isorder con sequent on “nervous sh ock ” had b een  
sustained.

In fluenced  b y  liberal obiter com m ents in A ustralian case law , the South  
A frican  Court con clu d ed  that psych iatric injury w as a reasonably  foreseeab le  
con seq u en ce o f  in form ing a m other o f  the death o f  her child; that relationsh ip  
w as very c lo se  and the c lo ser  the tie b etw een  the prim ary v ictim  and the  
traum atised person , the m ore reasonable the inference that disorder w as  
reasonably  foreseeab le  b y  the tortfeasor.226 T here m ay b e a su ffic ien t  
relationship  o f  p roxim ity  b etw een  the p la in tiff  and the defendant to g ive  rise to a 
duty o f  care w here there is a c lo se  bond b etw een  the p la in tiff  and the prim ary  
v ictim  o f  the d efen d an t’s n eg lig en ce , notw ithstanding that the p la in tiff  is m erely  
inform ed o f  the accid en t and the prim ary v ic tim ’s injury or death. T he m eans by  
w h ich  trauma com es to be appreciated is inconsequentia l. T heir H onours w ere  
alive  to the transparency o f  the p o lic y  argum ents said to leg itim ise  in sisten ce  on  
direct personal perception. T he very sm all num ber o f  cla im s in m ore than a 
quarter o f  a century sin ce the last appellate d iv ision  d ec is io n  in Bester v 
Commercial Union Versekeringsmaatskappy van SA Bpk 1 (w h ich  fin a lly  
abandoned the requirem ent that there be fear for personal sa fety  in order to  
ground liab ility ) ex p o ses  the exaggerated  assertion  that courts w ou ld  be  
inundated w ith  actions. Earlier acceptance o f  the fa llacy  w as r e je c te d / There  
w as no reason  to su spect that the current state o f  affairs w o u ld  change  
s ign ifican tly  w ith  the rejection  o f  the “to ld ” rule. T he fac ile  su ggestion  that th is 
w ou ld  encourage fraud w as d eserved ly  g iven  eq u ally  short shrift. Sound  
m edical ev id en ce  is required in every  suit, w hether b ased  on direct or indirect 
percep tion  o f  traum a.2

It fo llo w s  from  accep tan ce that the oral com m unication  o f  d istressin g  n ew s b y  
a third party can b e as eq u ally  devastating to the recip ient as d irect personal 
p erception  o f  the subject o f  the n ew s, that it can in certain circum stances sa tisfy

2 2 4  S ee  Waring & Gillow Ltd v Sherborne, 1 9 0 4  TS 3 4 0 .
2 2 5  T heir H onou rs w ere  m in d fu l o f  K irby P ’s reason in g  in Coates v Government Insurance Office o f New 

South Wales, n ote  15 supra at 9 -1 1 , w h o  accep ted  the lo g ic  o f  D ean e  J ’s cr itic ism  o f  the trad itional rule  
in  Jaensch v Coffey, n o te  15 supra at 6 0 8 -9 , n o tin g  the relian ce  p laced  on it b y  the D istr ict C ourt o f  N e w  
Sou th  W ales  in  Quayle v State o f New South Wales (1 9 9 5 )  A u st Torts R eports 8 1 -3 6 7  (se e  N J M u llan y , 
“R eco v ery  for P sych ia tr ic  Injury b y  Report: A noth er  S m all Step  Forw ard” (1 9 9 6 )  4  Tort L Rev 9 6 ). T he  
facts  in Coates w ere the in verse  o f  th ose  in  Barnard: there it w as ch ild ren  w h o  learned o f  the death  o f  
their  father in  a car crash. T h ey  su ffered  p sych ia tr ic  injury due s o le ly  to rece ip t o f  that n ew s. T h ey  d id  
n o t see  the c o llis io n  or its  afterm ath; th ey  d id  n o t attend the scen e  or v ie w  their fa th er’s b od y . K irby P 
refu sed  to d en y  lia b ility  b eca u se  o f  the lack  o f  p h y sica l p rox im ity . G leeso n  CJ (at 5 , 7 ) and C larke JA  (at 
2 2 -3 )  le ft  op en  the is su e  o f  the status o f  the “to ld ” rule in A ustralia . T w o  S ou th  A ustra lian  Su prem e  
C ourt ju st ic e s  h a v e  en d orsed  K irby P ’s sen tim en ts: see  Pham v Lawson (1 9 9 7 )  6 8  S A S R  124  at 145 , 
14 8 , per Lander J; at 12 5 , per B o lle n  J. A  third has d ec lin ed  to rule ou t recovery: at 125 , per C o x  J. S ee  
N J M u llan y , “N e g lig e n tly  In flicted  P sych ia tr ic  Injury and the M ean s o f  C o m m u n ica tio n  o f  T raum a -  
S h ou ld  it M atter?” , n o te  10 supra, ch  11.

2 2 6  N o te  15 supra at 2 1 4 -1 5 .
2 2 7  N o te  15 supra.
2 2 8  S ee  Clinton-Parker v Administrator, Transvaal, 1 9 9 6  (2 ) S A  37  at 63 .
2 2 9  Barnard v Santam Bpk, n ote  15 supra at 2 1 5 -1 6 .
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the requirem ents o f  p rox im ity  o f  tim e and space, and that it cannot, o f  itse lf, 
operate to d en y a duty to take care to prevent the in flic tion  o f  disorder, that the 
medium o f  third party com m u nication  is irrelevant. It is  the overall con text in  
w h ich  bad n ew s  is com m u nicated  w h ich  is sign ificant. A s K irby P has ob served , 
the traditional rule is “h o p e le ss ly  out o f  contact w ith  the m o d em  w orld  o f  
te lecom m u n ica tion s” . T elep h on es often  sum m on fam ily  to the scen e o f  an 
accid en t or its afterm ath (lik e a h ospital). T he ca ll is the precursor to c lo ser  
contact and invo lvem en t. T his w as not the p osition  in Barnard: injury w as  
sustained  so le ly  as a con seq u en ce  o f  w hat w as com m unicated  orally . T here w as  
a tw ist: n ew s o f  the death w as broken via  te leph on e to the husband w h o  suffered  
no injury on  receipt. H e p assed  the m essage  on to h is w ife  w h o  w as injured  
thereby. There w as no direct link  b etw een  the caller and the injured appellant. 
Suits for trauma b y  te lep h on e are a rarity.230 231 232 A s K irb ^ P  had refu sed  in Coates v 
Government Insurance Office o f New South Wales151 to endorse ex c lu sio n  o f  
liab ility  in  th ese  foreseeab le  circum stances, so too  did the Suprem e Court o f  
A ppeal. A lth ou gh  n ot d iscu ssed , it can be assum ed that the South A frican  
ju stice s  agree w ith  K irby P ’s refusal to dem arcate actions accord ing to w hether  
p erception  o f  trauma occurred b y  w a y  o f  te leph on e, te lev isio n , v id eo  or oral 
m essage . W e predict that courts in  A ustralia  and South A frica  w ill com e to be  
u nconcerned  w hether disorder arose b ecau se a claim ant w as at an accid en t scen e  
or its afterm ath or learned  o f  it from  a third person  face-to -face  or in  w riting, 
through the internet, b y  em ail, fax, telegraph, over the te leph on e, or through  
w atch in g  te lev is io n  or v id eo s or listen in g  to the radio. T he m eans o f  
transm ission  w ill be recogn ised  as im m aterial w here the truly essen tia l elem en ts  
o f  the tort are satisfied .

G iven  the current p o sitio n  in England, it is in con ceivab le  that the H ou se  o f  
Lords w ou ld  v ie w  com m u nication  o f  bad n ew s in any o f  th ese circum stan ces as 
sa tisfy in g  the requisite proxim ity  to support recovery  for con seq u en t m ental 
dam age. A lth ou gh  there have b een  rum blings o f  ju d ic ia l d isconten t w ith  the 
traditional “to ld ” ru le,233 under current E n glish  law ,234 no liab ility  lie s  for

2 3 0  S ee  Coates v Government Insurance Office o f New South Wales, note  15 supra at 11.
231 N o te  Kelly v Hennessy [1 9 9 3 ]  ILRM  5 3 0 . S ee  N J M u llan y , “N e g lig e n tly  Inflicted  P sych ia tr ic  Injury and  

the M ean s o f  C om m u n ica tio n  o f  T raum a -  Sh ou ld  it M atter?” , n o te  10 supra at 2 0 3 -6 .
2 3 2  N o te  15 supra at 11.
2 3 3  Lord B rid ge o f  H arw ich ’s ex a m p le  in  McLoughlin v O ’Brian, n ote  4  supra at 4 4 2  is  o ften  referred to: a 

m other k n o w s that her hu sb an d  and ch ild ren  are s tay in g  in a certain  h otel and reads in a n ew sp ap er  o f  a 
fire there and that her fa m ily  h ave  perish ed . H is L ord sh ip ’s v ie w  has b een  preferred in Ireland: see  
Mullally v Bus Eireann [1 9 9 2 ]  ILRM  7 2 2 . N o te  a lso  Kelly v Hennessy, n ote  231  supra. W ell-k n o w n  
a lso  are the d icta  o f  G ib b s CJ and D ean e  J in Jaensch v Coffey, n ote  15 supra at 5 5 5  and 6 0 8 -9  
resp ectiv e ly . D ean e  J p o in ted  ou t that the traditional rule had n o t “en joyed  u n q u a lified  su pport” and w as  
scep tica l o f  the lo g ic  b eh in d  the traditional attitudes. For a su rvey  o f  the authorities and an a ly sis  o f  the  
ca ses  su p p ortin g  ab an d on m en t o f  the orth od ox  rule see  N J M u llan y , “N e g lig e n tly  In flicted  P sych ia tr ic  
Injury and the M ean s o f  C om m u n ica tio n  o f  Traum a -  S h ou ld  it M atter?” , n o te  10 supra, ch  11.

2 3 4  S ee , for ex a m p le , McLoughlin v O ’Brian, n ote  4  supra at 4 2 3 , per Lord W ilb erforce; Alcock v Chief 
Constable o f South Yorkshire Police, n ote  1 supra at 3 9 8 , per Lord K eith  o f  K in kel; at 4 0 0 ,  per Lord 
A ckner; at 4 1 6 ,  4 1 8 ,  per Lord O liver  o f  A ylm erton; at 4 2 3 ,  per Lord Jaun cey  o f  T u llich ettle . R ecen t  
d e c is io n s  in  the C reu zfeld t-Jak ob  D isea se  (C JD ) lit iga tion  are d ifficu lt  to  rec o n c ile  w ith  the p o s itio n  
adop ted  b y  the H ou se  o f  L ords. In Andrews v Secretary o f State for Health, note  16 supra, s ix  rec ip ien ts  
o f  h u m an p itu itary  gon ad otrop h in s  (p rescribed  to stim u late  norm al grow th  p attern s) w ere  p sy ch ia tr ica lly
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2 3 5“distant sh ock ”: p la in tiffs  w h o cla im  for psychiatric dam age suffered  through
w itn essin g  an accid en t to som eon e e lse  m ust have exp erienced  w hat happened  
through their ow n  sen ses. N o  duty to prevent dam age to the p sych e is  o w ed  to  
som eon e w h o  learns o f  the accid en t through b eing  to ld  b y  som eon e e lse  and  
w h o, therefore, exp erien ces it o n ly  secon d  hand.235 236 H ow ever, o n ce  it is  
appreciated that the “afterm ath” con cept has b een  assigned  a role in recovery  for 
psych iatric dam age, d ifficu lties  w ith  the orthodox m eans o f  com m u nication  rule  
b eco m e im m ediately  apparent. P la in tiffs w h o  com e to the afterm ath o f  an 
accident, u n less  th ey  happen upon an accid en t scen e by chance, w ill b e there 
b ecau se th ey  have learnt about w hat has occurred from  som eon e e lse . T his, in  
itse lf, d oes n ot p reclude recovery: it is  accepted  that som eon e w h o  sees  the  
afterm ath o f  an accid en t and su ffers psychiatric dam age can cla im  ev en  i f  to ld  
about it b efore th ey  get there,237 238 and that recovery  can b e had even  i f  the harm  is 
caused  b y  a com bin ation  o f  w hat a person sees  and w hat he or she is  told . 
H ow ever, it is very o ften  the traditional prohib ition  against recovery  for dam age  
resu ltin g  from  third party com m unication  w h ich  forces p la in tiffs  and their  
advisers to try to bring the c la im  w ith in  the boundaries o f  the afterm ath con cept, 
a strategy fraught w ith  d ifficu lty . T he prob lem s associa ted  w ith  the afterm ath  
doctrine are legen d ary .239 That M r and M rs C op oc, w h o se  son  w as k illed  at 
H illsb orou gh , fa iled  in their c la im s for con seq u en t psych iatric injury, even  
though th ey  had a c lo se  tie o f  lo v e  and a ffection  w ith  him , sim p ly  b ecau se th ey  
w ere n ot at the ground, is an enduring em barrassm ent.240 N um erous unsound

injured co n seq u en t on  the fear that th ey  w ou ld  contract the d isea se . R eco v ery  w as p erm itted  
n o tw ith sta n d in g  that the illn esse s  w ere triggered du rin g ad u lth ood , years after treatm ent, on  learn in g  o f  
the r isk  to w h ic h  th ey  had b een  ex p o sed . K n ow led ge  w as acquired v ia  the rece ip t o f  letters from  
h o sp ita ls , through w a tch in g  te le v is io n  p rogram m es sh o w in g  v ic tim s  and their fa m ilie s  or lis ten in g  to  
rad io . N o  referen ce w as m ad e to the orth od ox  p rox im ity  lim ita tion s. It is  surprisin g, bu t sa tis fy in g , that 
th ese  prim ary v ic tim s  recovered . N o te  the trial o f  prelim in ary  issu es  in Group B Plaintiffs v Medical 
Research Council (1 9 9 8 )  41 B M L R  157.

2 3 5  S ee  JG F lem in g , “D ista n t S h o ck  in  G erm any (and E lsew h ere)” (1 9 7 2 )  2 0  AJCL 4 8 5 .
2 3 6  S ee , for exam p le , Hambrook v Stokes Bros [1 9 2 5 ]  1 K B  141 at 152 , per B an k es LJ; at 159 , per A tk in  LJ; 

at 16 5 , per Sargant LJ; Bourhill v Young's Executor, n o te  6 supra at 3 9 9 , per Lord R obertson ; Bourhill v 
Young, n o te  11 supra at 1 03 , per Lord M acm illan ; King v Phillips [1 9 5 3 ] 1 Q B  4 2 9  at 4 4 1 , per D en n in g  
LJ. E ven  E vatt J, w h o  in Chester v Council of the Municipality o f Waverley, n ote  6 supra at 4 3  ad op ted  
the m o st liberal ap p roach  in  a d issen tin g  ju d g m en t n o w  preferred, ruled ou t recovery  in  su ch  
c ircu m stan ces .

2 3 7  S ee , for ex a m p le , McLoughlin v O ’Brian, n o te  4  supra; Jaensch v Coffey, n o te  15 supra. For a recen t  
illu stration  see  Scrase v Jarvis (1 9 9 8 )  A u st Torts R eports 8 1 -4 7 1 .

2 3 8  S ee , for ex a m p le , Jaensch v Coffey, n ote  15 supra at 6 0 9 , per D ean e  J; at 6 1 3 , per D a w so n  J; Pham v 
Lawson, n ote  2 2 5  supra at 145 , per Lander J. Taylor v Somerset Health Authority [1 9 9 3 ]  4  M ed  L R  34  
seem s to  take a narrow er v ie w . A part from  ru lin g  ou t the p la in tiff  w id o w ’s c la im  on  the ground that 
v is it in g  the h osp ita l to  id en tify  the b o d y  o f  her hu sban d  w a s  n ot w ith in  the afterm ath, A u ld  J n o ted  that 
the p la in tif f  first lea m t o f  the n ew s  o f  the death  through her doctor  and that the la w  d oes  n o t co m p en sa te  
w h ere the n e w s  is co m m u n ica ted  through a third party.

2 3 9  S ee  N J  M u lla n y  and P R  H and ford , n o te  10 supra, pp 1 3 6 -5 2 .
2 4 0  Alcock v Chief Constable o f South Yorkshire Police, n o te  1 supra at 3 9 8 , per Lord K eith  o f  K in kel; at 

4 2 4 , per Lord Jau n cey  o f  T u llich ettle .
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d ecision s can b e c ited  to illustrate the absurdity o f  the current criteria.241 242 243 244 245 Three  
recent ju d ic ia l an alyses reveal the m orbid condition  o f  E nglish  law .

In Tranmore v TE Scudder Ltd141 a father w as inform ed that the b u ild in g  in  
w h ich  h is son  w as w orking as a d em olition  w orker had co llap sed . H e w en t  
im m ediately  to the site, arriving about tw o hours after the accident - w h ich  had  
occurred due to the n eg lig en ce  o f  contractors. H e entered the b u ild in g  w ith  an 
em p loyee  o f  the defendant and v iew ed  rubble for a fe w  m inutes. T he con d ition s  
o f  the site prevented  im m ediate rescu e efforts and the father endured a further 
tw o hours o f  uncertainty, k n ow in g  all the w h ile  that h is son  w as trapped. H e  
w as then inform ed that h is son  had b een  k illed . H e v iew ed  h is crushed corpse in  
the m orgue 2 4  hours later. H is c la im  for dam ages for subsequent p sych iatric  
illn ess  arising from  h is p resen ce at the “im m ediate afterm ath” w as d ism issed . 
B rook e LJ drew  these u n seem ly  distinctions:

I do not find it possible to hold that this plaintiff could successfully bring himself 
within the immediate aftermath line of cases. He did not go to the accident site for 
two hours after the accident happened. By that time all the immediate work of the 
police and the emergency services had finished. Even during the brief period when 
he was inside the shattered building, his son was buried in rubble two floors above 
him. He never saw any part of his son’s body until he visited the mortuary about 24 
hours later. I do not consider that any of these matters, taken in isolation, would 
necessarily bq44decisive, but their combined effect is in my judgment 
overwhelming.

T he v ie w  that n on e o f  th is m atters has b een  endorsed  b y  the L aw  C om m ission . 
U nder its proposals M r Tranm ore w ou ld  have recovered .

M rs P alm er’s n eg lig en ce  c la im  for the adverse psychiatric con seq u en ces o f  
the abduction, rape and m urder o f  her daughter w ou ld  still fa il i f  governed  b y  the 
p roposed  reg im e but, im portantly, for a legitim ate rather than illeg itim ate reason. 
Palmer v Tees Health Authority w as an action  b y  the m other against a health  
authority w h ich , it w as a lleged , had fa iled  to detect the p ropensity  o f  the crim inal 
con cerned  to com m it su ch  acts and to treat h im  appropriately. T he E nglish  
Court o f  A p p e a r  5 confirm ed  the trial ju d g e ’s d ec is io n  that a duty o f  care w as  
n ot estab lish ed  b y  reference to the three Caparo246 247 248 criteria, in particular for the 
p o lic y  reasons exp ressed  in Hill v Chief Constable o f West Yorkshire}41 G age J 
at first instance2 8 a lso  rejected  the m other’s c la im  for “severe and d isab lin g” 
psychiatric injury on  the ground that it arose as a con seq u en ce o f  w hat she  
learned, w hat she w as to ld  b y  the p o lic e  and w hat she im agined  had taken p lace. 
H e em p h asised  that she did  n ot w itn ess  the ch ild ’s abduction. N o t even  her 
id en tifica tion  o f  the “m utilated  corp se” w as thought to ju stify  relief: the fact that

241  For tw o  recen t C anadian  ex a m p les  see  Talibi v Seabrook (1 9 9 5 )  28  C C L T  (2 d ) 2 5 4 ; Devji v District o f 
Burnaby (1 9 9 8 )  158 D L R  (4 th ) 7 4 7 .

2 4 2  N o te  14 supra. S ee  N J M u llan y , “E n g lish  P sych ia tr ic  Injury L aw  -  C h ron ica lly  D ep ress in g ” (1 9 9 9 )  115  
LQR 30 .

2 4 3  H is L ordsh ip  w as chairm an o f  the L aw  C o m m iss io n  at the date o f  p u b lica tion  o f  the C on su lta tion  Paper.
2 4 4  N o te  14 supra at 5 -6 .
2 4 5  N o te  2 6  supra.
2 4 6  Caparo Industries pic v Dickman [1 9 9 0 ]  2  A C  6 0 5 .
2 4 7  [1 9 8 9 ]  A C  53 .
2 4 8  [1 9 9 8 ]  L lo y d ’s R ep M ed  4 4 7 .
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this “sh ock in g  ex p er ien ce” occurred three days later w as held  not to sa tisfy  the 
requirem ent o f  p roxim ity . In the Court o f  A ppeal Stuart-Sm ith LJ, though  he  
adm itted it w as unn ecessary  to deal w ith  the issue, a lso  ruled out the c la im  on  
traditional grounds, notab ly  the ab sen ce o f  “sudden appreciation b y  sight or 
sound o f  the horrify ing even t” . T o deny recovery  in n eg lig en ce  on  th is  b a s is  is, 
w ith  respect, as absurd as it is abhorrent. T he action  is ju st the type o f  
p sych iatric dam age su it w h ich  should  be d ism issed  on broad p o lic y  grounds, an 
argum ent w e  have en v isaged  and ad vocated .249 250 251 W e support its rejection  for the 
sam e sorts o f  reasons as th ose exp ressed  in H ill .  W e decry the tortured u se o f  
p roxim ity  and the con cep t o f  “afterm ath” to ou tlaw  com pensation . So w ou ld  the 
C om m ission .

Its proposals w ou ld  n ot rem edy the w rong com m itted  in H u n te r  v B r itis h  C o a l  
C o r p o r a tio n  ^  w here, b y  m ajority, the E n glish  Court o f  A ppeal con firm ed  that 
p la in tiffs  w h o are n ot present at the scen e o f  an accident or its im m ediate  
afterm ath cannot recover as prim ary v ictim s for psychiatric injury con seq u en t 
upon b ein g  inform ed o f  events later. A  coal m iner w as d en ied  recovery  for 
reactive dep ression  and “su rvivor’s gu ilt” sustained  fo llo w in g  an underground  
ex p lo s io n  w h ich  k illed  a co llea g u e o f  w h ich  he w as to ld  som e 15 m in utes later^ 
even  though he had b een  w ith  that co lleagu e until a short tim e beforehand. 
A b sen t a particularly c lo se  relationsh ip  o f  lo v e  and a ffection  b etw een  the m iner  
and h is dead co llea g u e, the L aw  C om m ission  w ou ld  not cou ntenance recovery  in  
th ese circum stances. Ignoring the fact that the p la in tiff in H u n te r  b e liev ed  he  
had b een  resp on sib le  for the death o f  h is co llea g u e ,252 253 and the issu e  o f  any  
sp ecia l rule ap plicab le to “involuntary participants” f o l lo w in ^ th e  d iv is ion s  
drawn in A lc o c k  v C h ie f  C o n s ta b le  o f  S o u th  Y o rk sh ire  P o l ic e , the q uestion
arises: w h y  should  the m iner fail? W h y should  recovery  for reactive d ep ression  
in such  circum stances depend on  w hether he w as related to or in  lo v e  w ith  or had

2 4 9  S ee  N J M u lla n y  and P R  H andford, n o te  10 supra, pp 8 4 , 3 1 2 .
2 5 0  N o te  14 supra. S ee  N J M u llan y , n o te  2 4 2  supra. For a sim ilar  A ustralian  ca se  in the co n tex t o f  w orkers  

c o m p en sa tio n  see  Zinc Corporation v Scarce, n ote  183 supra. T w o w ork  co llea g u es  and fr iends (o n e  o f  
w h o m  w as the “b est m ate” ) o f  the resp on d en t w ere k illed  in an underground m in in g  accid en t. H e d id  n ot 
w itn ess  th is. H e a lle g e d ly  su sta in ed  p sych ia tr ic  injury on b e in g  in form ed  o f f  site  o f  their  d eath s. H is  
c la im  fa iled  due to ab sen ce  o f  p r o o f  o f  the req u isite  causal n exu s. It is  in terestin g  to sp ecu la te  w h at the  
resu lt o f  a co m m o n  la w  action  w o u ld  h ave  b een . S ee  a lso  Stewart v NSW Police Service (1 9 9 8 )  17 
N S W C C R  2 0 2  (p sych ia tr ic  d istu rb an ce resu ltin g  from  the death o f  a c lo se  friend and w ork  co lle a g u e  d id  
n o t con stitu te  an injury arisin g  ou t o f  or in  the cou rse  o f  the w orker’s em p loym en t).

251 T he d e c is io n  w as h an ded  d ow n  four w eek s  before  the p u b lica tion  o f  the R eport. T his fact in flu en ced  the 
m ajority  n o t to  “p u sh  forw ard the frontiers o f  lia b ility ” in relation  to su ch  a “p o licy -ch a rg ed  m atter” 
p e n d in g  the p u b lica tion : see  n o te  14 supra at 1 5 4 -5 , per B rook e  LJ.

2 5 2  T he re lian ce  p laced  on the h ig h ly  con troversia l, and it is  su ggested  erroneous, m ajority  d e c is io n  o f  the  
N e w  Sou th  W ales C ourt o f  A p p ea l in  Rowe v McCartney [1 9 7 6 ] 2 N S W L R  72  is  p rob lem atic . A n  
im p erm iss ib le  d is tin ct io n  w as draw n b etw een  the categories o f  p sych ia tr ic  illn ess  required to  h a v e  b een  
foreseen  b y  the d efen d an ts. That ca se  w as n o t referred to in argum ent: see  Hunter v British Coal 
C orporation , n o te  14 supra at 168 , per H ob h ou se  LJ. N o te  N J M u llan y  and P R  H andford, n o te  10 supra, 
P 7 L

2 5 3  N o te  1 supra at 4 0 8 , per Lord O liver  o f  A ylm erton . S ee  further tex t a cco m p a n y in g  n o tes  4 2 5 -9  infra.
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affection  for the d eceased ?254 255 256 H is injury w as equally  severe. It w as eq u a lly  
debilitating. It w as cau sed  b y  the proven  carelessn ess o f  the defendant. It w as  
foreseeab le. A n y  p h ysica l lo ss  sustained  b y  the m iner in the ex p lo s io n  w ou ld  
have b een  unq u estion ably  com pensab le. In all probability  it w ou ld  n ot have  
even  generated a trial. Such  cases underm ine the rationale for putting action s  
in vo lv in g  c lo se  ties in a separate category and applying a leg is la tiv e  reg im e  
w h ich  is m uch  m ore favourable to p la in tiffs than the rules o f  the com m on  law . 
There is no log ica l or va lid  p o lic y  reason  to deny recovery to th ose w h o  are not 
c lo se ly  related to or rom antically  in vo lved  w ith  the primary accident v ic tim  and  
w h o sustain  injury through w hat is com m unicated  to them  in circum stances  
lack ing tem poral or spatial proxim ity  provided  that the other prerequisites to  
r e lie f  are satisfied .

For m any, the p rosp ect o f  m enta lly  ill litigants forced  to sw ear to the strongest 
fee lin g s o f  lo v e  and a ffection  for the dead or injured is ob scen e. W here c lo se  
ties  b etw een  v ictim s are the k ey  control on the lim its o f  liab ility , the ch a llen ge is  
to id en tify  appropriate criteria to sa tisfy  that requirem ent w ithout transform ing  
trauma litigation  into a farce. T he L aw  C om m ission  recom m ends the 
introduction o f  an irrebuttable statutory presum ption o f  a c lo se  tie o f  lo v e  and  
affection  in the cases o f  sp ou ses, parents, children, sib lin gs and c o h a b ite e s /  
T his “fix ed  lis t” represents an ex ten sion  o f  the prevailing rebuttable presum ption  
in relation  to filia l and spousal relationsh ips25 (and p o ss ib ly  fian ces257). It is  
p roposed  to includ e adoptive relationsh ips but to exc lu d e step-relationships such  
as step-parents, step-children  and half-brothers258 and half-sisters. A
“cohabitant” is d efin ed  as “a person  w h o, although not m arried to the im m ediate  
victim , had liv ed  w ith  h im  or her as m an or w ife  . . .  for a period  o f  tw o  years” . 
H om osexu al cohabitants are includ ed  and are subject to the sam e test. O ne  
w onders h o w  p ro o f is to be obtained  to sa tisfy  the requirem ent that cohabitants  
lived  as i f  married: is  it p roposed  that cou n sel be perm itted to probe the nature o f  
past sexu al relations b etw een  a traum atised p la in tiff and h is or her dead de 
facto? That is as unpalatable as requiring a p sych iatrica lly  com prom ised  fian ce, 
u ncle, n iece , cou sin , grandchild, grandm other or life lo n g  friend to declare their  
bond to the prim ary v ic tim  in  order to ground a duty o f  care to  th em  as 
ind ividuals. T he latter group w ou ld  be subjected  to this d istastefu l p rocess  
b ecau se th ey  fall ou tside the “fix ed  lis t” . It is proposed  that every  other claim ant 
prove the ex isten ce  o f  the requ isite tie o f  lo v e  and a ffection  in order to be

2 5 4  In Robertson v Forth Road Bridge Joint Board, n o te  27  supra, Lord P resid en t H op e h e ld  that the  
pursuers, on e  o f  w h o m  had sp en t the m ajority  o f  h is  w ork in g  life  w ith  a co lle a g u e  b lo w n  over  the brid ge  
to  h is  death  and had so c ia lise d  w ith  h im  on  a w e ek ly  b a s is , fa iled  to sh o w  that the req u is ite  tie  o f  lo v e  
and a ffec tio n  ex isted . N o te  M JM  B o g ie , “A  S h o ck in g  Future? L iab ility  for N e g lig e n tly  Inflicted  
P sych ia tr ic  Illn ess in  S co tla n d ” [1 9 9 7 ] Jur Rev 39.

2 5 5  S ee  R eport, n o te  1 supra at [6 .2 6 ]- [6 .2 7 ] .
2 5 6  S ee  Alcock v Chief Constable o f South Yorkshire Police, n o te  1 supra at 3 9 8 , per Lord K eith  o f  K in kel; 

at 4 0 3 , per Lord A ck n er; at 4 2 2 ,  per Lord Jau n cey  o f  T u llich ettle .
2 5 7  S ee  ibid at 3 9 8 , per Lord K eith  o f  K in k el.
2 5 8  N o te  McCarthy v Chief Constable o f South Yorkshire Police (unreported , Q B D , S ach s J, 11 D ecem b er  

1 9 9 6 ).
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2 5 9e lig ib le  to recover. B y  reference to w hat p oin t in tim e is the strength o f  the 
bond to be tested? I f  all traditional controls link ing the claim ant to the accid en t  
or its afterm ath are to be d isp en sed  w ith , is a person  w h o  is a stranger to another  
as at the date o f  the accident, but w h o  form s c lo se  ties over tim e (perhaps 
through daily  care and supervision ), able to recover for psych iatric illn ess  
sustained  on the eventual death o f  the prim ary v ictim  or as a con seq u en ce o f  the 
grind o f  constant contact? C oncerned  that a test at the tim e o f  the n eg lig en t act or 
o m ission  w ou ld  exc lu d e  recovery  in scenarios o f  this type, the L aw  C om m ission  
opted  to recom m end that, w here appropriate, it should  su ffice  that the requ isite  
bond ex isted  “at the on set o f  the p la in t if f s  psychiatric i l ln e ss” 259 260 261 T he exact  
requirem ents o f  the con cep t o f  “lo v e  and a ffec tio n ” rem ain as ind istinct as th ey  
did fo llo w in g  its introduction in A lc o c k  v C h ie f  C o n s ta b le  o f  S o u th  Y o rk sh ire  
P o l ic e , no  attem pt havin g  b een  m ade b y  the L aw  C om m ission  to form ulate a
d efin ition . Ideally , rather than encapsu late all this in a statutory sch em e, it 
should  rem ain subject to the com m on law  and be treated as part o f  the 
reasonable foreseeab ility  inquiry.

B. The “Sudden Shock” Requirement
T he L aw  C om m ission  recom m ends that it should  no longer be a con d ition  o f  

liab ility  that p sych iatric illn ess  be induced  b y  sh ock .262 263 U n lik e the previou s  
recom m endation , w h ich  is lim ited  to a particular group o f  m ental dam age  
claim ants, th is is to apply to all c la im s for psychiatric dam age. T his in itia tive is  
very m uch  to b e w elcom ed . T hough  prior to A lc o c k  v C h ie f  C o n s ta b le  o f  S o u th  
Y o rk sh ire  P o l ic e 263 the requirem ent o f  “sudden sh ock ” had not rece iv ed  exp ress  
ju d ic ia l ratification  in E ngland, the sp eech es o f  the L aw  Lords in that case  
affirm ed the n eed  for “a sudden assault on the nervous sy stem ”264 and su ggested  
that th is requirem ent w as im p lic it in all the previous ca se s .265 From  th is obscure  
b eginn in g , the “sudden sh ock ” requirem ent has em erged  as perhaps the m ost 
crippling lim itation  on the scop e o f  liab ility .266 A s the L aw  C o m m iss io n ’s

2 5 9  S ee  R eport, n o te  1 supra at [6 .2 6 ] , [6 .3 2 ]- [6 .3 3 ] .
2 6 0  Ibid at [6 .3 4 ]- [6 .3 5 ] .
261 N o te  1 supra. N o te  a lso  McCarthy v Chief Constable o f South Yorkshire Police, n ote  2 5 8  supra.
2 6 2  S ee  R eport, n o te  1 supra at [5 .3 3 ].
2 6 3  N o te  1 supra.
2 6 4  Ibid at 3 9 8 , per Lord K eith  o f  K in kel. S ee  a lso  at 4 0 1 , per Lord A ck n er (“the su d d en  ap p recia tion  b y  

s ig h t or sou n d  o f  a horrify in g  even t, w h ich  v io len tly  agitates the m in d ”); at 4 1 6 ,  per Lord O liver  o f  
A ylm erton  (“the sud d en  and d irect v isu a l im p ression  on the p la in t if f s  m in d ”).

2 6 5  Ibid at 4 1 1 , per Lord O liver  o f  A ylm erton . T his is doubtfu l: see  H T eff, n ote  10 supra at 4 9 . M oreover , 
lia b ility  has b een  im p o sed  in  the ab sen ce  o f  sudden  im pact: see , for ex a m p le , Kralj v McGrath [1 9 8 6 ]  1 
A ll E R  5 4  w here a m other suffered  p sych ia tr ic  injury as a resu lt o f  w a tch in g  her in fan t son  s lo w ly  d ie  in  
h osp ita l; Tredget v Bexley Health Authority [1 9 9 4 ] 5 M ed LR  178 w here the co n cep t o f  “s h o c k ” w as  
con stru ed  very  b road ly  to perm it an aw ard to parents for p a th o log ica l g r ie f  du e to the d eath  o f  their ch ild  
w ith in  tw o  days o f  a traum atic and fr igh ten in g  delivery . For add itiona l authorities see  N J M u lla n y  and  
P R  H and ford , n o te  10 supra, pp  2 0 2 -5 . In other ca ses , the rule is evad ed  b eca u se  the prim ary v ic t im ’s 
c o n d it io n  con trib u tes to  the c o n tin u in g  e ffe c t o f  the in itia l shock: see  pp 19 6 -9 .

2 6 6  C ases  d en y in g  lia b ility  on  th is b a s is  in c lu d e  Calascione v Dixon, n ote  2 6  supra; Taylor v Somerset 
Health Authority, n ote  2 3 8  supra; Taylorson v Shieldness Produce Ltd, n ote  2 6  supra; Sion v 
Hampstead Health Authority, n ote  14 supra.
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an alysis sh o w s,267 the requirem ent has n o w  been  affirm ed not o n ly  w here  
p la in tiffs  have su ffered  psych iatric injury as a result o f  death, injury or 
im perilm ent to another (as in Alcock itse lf) but a lso  in cases in v o lv in g  p la in tiffs  
w h o  fear for their ow n  sa fety268 and has been  considered  relevant in  cases  
in v o lv in g  rescuers and em p lo y ees .269 270 A ustralian authorities, particularly the  
ju d gm en t o f  B rennan J in the H igh  Court in Jaensch v Coffey™ have g iven  
im petus to the d evelop m en t o f  th is requirem ent, and affirm  that it a lso  ap plies in  
ca ses o f  dam age to property271 and under the A ustralian “nervou s sh ock ” 
statutes.272

Interestingly, the traditional lim itation  has b een  ignored  in  iso la ted  areas. 
S u ccessfu l c la im s h ave b een  advanced  by em p loyees p sych iatrica lly  injured due  
to “occup ation al stress” over tim e rather than exposure to iso la ted  traum atic 
incidents in the w ork p lace.273 E n glish  p la in tiffs  w h o fall w ith in  the area o f  
reasonably  foreseeab le  p h ysica l injury are not ham pered b y  the restriction .274

2 6 7  R eport, n o te  1 supra at [2 .6 2 ].
2 6 8  S e e  Hegarty v EE Caledonia Ltd, n ote  2 6  supra at 2 6 6 , per B rook e LJ.
2 6 9  S ee  Frost v Chief Constable o f South Yorkshire Police, n ote  1 supra at 2 7 0 , per H enry LJ; contra White 

v Chief Constable o f South Yorkshire Police, n ote  1 supra at 1 5 3 7 , per Lord G o ff  o f  C h iev e ley .
2 7 0  N o te  15 supra at 5 6 5  (referring co n s isten tly  to  “sh o ck -in d u ced  p sych ia tr ic  injury”). S ee  a lso  at 6 0 6 , per  

D ean e  J. Davis v Scott, n ote  183 supra is a recen t A ustralian  exam p le . T he Full C ourt o f  the Su prem e  
C ourt o f  Sou th  A u stra lia  r ea ssessed  the d am ages aw arded at first in stan ce  for d isorder to  the parents o f  
an 11 year o ld  b o y  w h o  w itn essed  a p lan e in w h ich  h e  w as a p assen ger  crash on h is u n c le ’s farm . The  
father drove im m ed ia te ly  to the acc id en t site . T he m other arrived sep arately  a short tim e later. T h ey  sa w  
their  sev erely  injured son  stab ilised  and rem oved  b y  am b u lan ce. T he Full C ourt accep ted  that th e trial 
ju d g e  had erred in  fa il in g  to d istin g u ish  b etw een  the m ental co n seq u en ces  o f  the “sh o c k ” o f  se e in g  the  

injured b o y  im m ed ia te ly  after the a c c id en t and the m ental c o n seq u en ces  o f  the d isru p tion , 
d isap p o in tm en t and a n x ie ty  cau sed  b y  later ob servation  o f  h is  d isab ility . O n ly  the form er w as  
co m p en sa b le . D a m a g es w ere  red u ced , a lth ou gh  D o y le  CJ and N y lan d  J ob served  that, on  the ev id e n c e , it 
w as “d if fic u lt  to  d ifferen tia te  b etw een  th ose  sym p tom s su ffered  b y  [the m oth er], w h ic h  can b e  d irectly  
related  to the afterm ath o f  the accid en t, as op p o sed  to th ose  w h ich  m ay  s im p ly  b e  a sso c ia ted  w ith  her  
n eed  to care for her b a d ly  injured s o n . .. [H er later] d ifficu lt ies  . . .  appear to a large ex ten t to  relate to  her  
d istress and con cern  o f  carin g  for her injured s o n .. .  A  sim ilar  d ifficu lty  arises w ith  resp ect to  the  
a sse ssm e n t o f  [the fath er]” : at 3 8 1 . The H igh  C ourt has granted sp ecia l leave  to appeal sub nom Scott v 
Davis (1 9 9 9 )  13 L eg  R ep  S L  2. For other A ustralian  au thorities see  N J M u llan y  and P R  H and ford , n ote  
10 supra, pp 193 -4 ; N J M u llan y , “Fear for the Future: L iab ility  for In fliction  o f  P sych ia tr ic  D isord er” , 
n o te  10 supra at 1 13 , n o te  37 .

271  Campbelltown City Council v Mackay, n ote  13 0  supra.
2 7 2  S e e  Chiaverini v Hockey (1 9 9 2 )  A u st Torts R eports 8 1 -2 2 3 .
27 3  N o te , for ex a m p le , Walker v Northumberland County Council, n ote  139  supra; Johnstone v Bloomsbury 

Health Authority, n ote  139  supra. A ustralian  ca ses  a ffirm in g  lia b ility  for p sych ia tr ic  d am age  ca u sed  b y  
con tin u ed  exp osu re  to  o ccu p ation a l stressors sim ilar ly  lea v e  n o  room  for an y  req uirem ent o f  “sud d en  
s h o c k ” : see  Gillespie v Commonwealth (1 9 9 1 )  104 A C T R  1; affirm ed  (1 9 9 3 )  A u st Torts R eports 8 1 -2 1 7  

(n o  lia b ility  on  facts); Wodrow v Commonwealth (1 9 9 3 )  4 5  F C R  52  (n o  lia b ility  on  facts); Arnold v 
Midwest Radio Ltd (1 9 9 8 )  A u st Torts R eports 8 1 -4 7 2 ; Gallagher v Queensland Corrective Services 
(unrep orted , SC  Q ld , Jones J, 3 0  July  199 8 ); Zammit v Queensland Corrective Services Commission 
(unreported , SC  Q ld , M uir J, 1 Sep tem b er 1 9 9 8 )  (p rison  o ff icer  p sych ia tr ica lly  injured through exp osu re  
to  con stan t stress a ccu m u la tin g  over  tim e; a lth ou gh  so m e  atten tion  w as d evo ted  to on e  d eco m p en sa tin g  
“w atersh ed ” ev en t in  th e lig h t o f  h is  c la im  for P T S D , there w as n o  d isc u ssio n  o f  “ sud d en  sh o c k ”). S ee  P 
H and ford , “P sych ia tr ic  Injury in  the W ork p lace” (1 9 9 9 )  7 Tort L Rev 126  at 1 5 5 -7 , 1 6 1 -4 .

2 7 4  S ee  R eport, n o te  1 supra at [2 .6 2 ] , n o te  17 7 , d isc u ssin g  M (a Minor) v Newham London Borough 
Council [1 9 9 5 ]  2 A C  6 3 3  at 6 3 3 -6 4 ,  per S ir T hom as B in g h a m  M R  (d issen tin g ); Sion v Hampstead 
Health Authority, n ote  14 supra.
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T he “sudden sh ock ” requirem ent has been  subjected  to forcefu l cr iticism  on  the 
grounds that it d oes n ot accord w ith  m od em  m edica l v iew s  o f  h o w  psychiatric  
injury is incurred and is an unjustifiab le lim itation  b ecau se it cuts out m any  
deservin g  cases, such  as the long-term  “carer c la im s” .275 A  lead ing  ju d ic ia l 
critic, K irby P, stressed  the artific ia lity  o f  the restriction a decade ago in  
C a m p b e ll to w n  C i ty  C o u n c il  v M a c k a y :

[PJsychiatric injury ... is very unlikely to result from the single impact upon the 
psyche of the claimant of an isolated event. Since the tort of nervous shock was 
fashioned, there have been substantial advances in the understanding of human 
psychology. It is highly artificial to imprison the legal cause of action for 
psychiatric injury in an outmoded scientific view about the nature of its origins. 
The causes of action at common law should, in my opinion, be released from 
subservience to 19th century science... [Psychological injury is a ...^omplex 
process. It is rarely (if ever) explicable as the result of an isolated ‘shock’.2

Perhaps in respon se to such  criticism s, there has b een  ind ication  o f  a so ften in g  
o f  in sisten ce  on “sh ock ”-induced  disorder.277 T he N e w  South W ales Court o f  
A ppeal m ay have g iven  a hint o f  th ings to com e. In its recent d ec is io n  in  
B u lja b a s ic  v A h  L a m  reference w as m ade to the attack on the sudden im pact rule 
w h ich  w as d escribed  as havin g  “som e force” .278 T he opportunity to rem ove the  
lim itation  from  the com m on  law  w as den ied  to the Court, it not h avin g  b een  
ch a llen ged  b elo w , a fact reiterated m ore than on ce b y  P riestley  JA ,279 w ith  w h om  
M ason  P and P o w e ll JA  agreed .280 281 S ign ifican tly , abolition  w as not ruled out. 
T he b eg in n in g  o f  the end o f  the requirem ent o f  “sudden sh ock ” m ay have b een  
sign a lled  earlier in the im p ressive ju d gm en t o f  H enry LJ in F r o s t  v  C h ie f  
C o n s ta b le  o f  S o u th  Y o rk sh ire  P o l ic e .  H e found that the traum atic exp erien ce
w h ich  cau sed  the p o lic e  o fficers  in vo lved  at H illsb orou gh  to su ffer p sych iatric  
illn ess  w as the length  and circum stances o f  the exposure to the horrors o f  the  
day, rather than p erception  o f  any iso lated , sudden and im m ediate sh ock in g  
event. I f  this co n flic ted  w ith  the statem ents in A lc o c k  he w as n everth eless  
prepared to expand liab ility , saying:

2 7 5  S ee  N J M u llan y  and P R  H andford, n o te  10 supra, pp  1 9 9 -2 0 1 ; H T eff, n ote  10 supra. S om e cou rts h ave  
refu sed  to san ction  th is in equ ity: see , for exam p le , Pang Koi Fa v Lim Djoe Phing [1 9 9 3 ]  3 S L R  3 1 7  at 
3 3 2 -3 . T he p la in tif f  m other pressed  her daughter to su b m it to surgery sh e  w as reluctant to  un dergo , 
rely in g  on the a d v ice  o f  the d efen d an t neu rosu rgeon . T he d au ghter d ied  three m on th s after surgery from  
p ost-op era tive  c o m p lica tio n s . It transpired that the surgery had b een  u n n ecessary  and that the d efen d an t  
had b een  n e g lig e n t in  d ia g n o sis , surgery and p ost-op era tive  care. The p la in tif f  m ain ta in ed  a b e d s id e  v ig il  
w a tch in g  h e lp le s s ly  w h ile  her dau ghter w as n e g lig e n tly  m an aged  until her death . T he H igh  C ourt o f  
S in gap ore  a llow ed  recovery  n o tw ith sta n d in g  the a b sen ce  o f  a s in g le  sh o c k in g  occu rren ce b eca u se  there  
w as a h ig h  degree  o f  fo reseea b ility  o f  injury to the m other and that injury flo w ed  from  the d e fen d a n t’s 
care le ssn ess. N o te  a lso  O ’Neill v Campbell (1 9 9 5 )  161 N B R  (2 d ) 1.

2 7 6  N o te  130  supra at 5 0 3 .
2 7 7  S ee  R eport, n o te  1 supra at [2 .6 5 ].
2 7 8  U nreported , N S W  C A , 3 Sep tem b er 199 7  at 2 , per P r iestley  JA , referring to N J M u llan y , “Fear for the  

Future: L iab ility  for In flic tion  o f  P sych ia tr ic  D isord er” , n o te  10 supra at 1 13ff.
2 7 9  Ibid at 2 -4 ,  7 .
2 8 0  Ibid M l.
281 N o te  1 supra.
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[W]hat matters is not the label on the trigger for psychiatric damage, but the fact 
and foreseeability of psychiatric damage, by whatever process ... Clearly the law 
should accept PTSD rather than exclude it whether it is caused by sudden shock 
(properly defined) or not.28

W hen, as While v Chief Constable o f South Yorkshire Police,282 283 the case  
reached  the H ou se o f  Lords, Lord G o ff  o f  C h ieveley , the on ly  m em ber o f  the  
Court to deal w ith  the point, endorsed  the v ie w s  o f  H enry LJ and exp ressly  
rejected  the requirem ent o f  “sudden sh ock ” . In h is v iew , “the nature o f  P T S D  
illustrates very clearly  the n eed  to  abandon the requirem ent o f  nervous sh ock  in  
these cases, and to concentrate on  the requirem ent that the p la in tiff  should  h ave  
suffered  from  a reco g n ised  psych iatric illn e ss” .284 T he inappropriateness o f  the  
requirem ent is  arguably even  m ore apparent in relation to other form s o f  m ental 
illn ess: for exam ple, the search for ev id en ce o f  sudden exposure to traum atic 
stim uli is out o f  p lace  in the con text o f  cla im s for bipolar disorder w h ich  is n ot 
in ev itab ly  triggered  by d irect personal exp erience o f  extrem e stressors.285 T he  
sam e is true in  relation  to c la im s for num erous other typ es o f  m ental disorder. 
C ou n sel should  n ot b e forced  in every action  for psychiatric injury to attem pt to  
identify  and attribute particular m edical s ign ifican ce  to a sp ec ific  event. T he  
hunt for m agica l triggers w ill u su a lly  b e contrived. Illness, not aetio lo g y , is  all 
that courts should  b e con cern ed  w ith .

Such  refocu s has p roved  attractive to the Full B en ch  o f  the South  A frican  
Suprem e Court o f  A ppeal w h ich , in Barnard v Santam Bpk,286 recen tly  rejected  
the rule that disorder m ust, in every case , be con seq u en t on sudden assau lt to  the  
sen ses to b e com pensab le. C ritical o f  the “outm oded and m islead in g” con cep t o f  
“nervous sh ock ”, the Court contem plated  recovery  for m ental dam age n ot 
induced  b y  an iso la ted  u nexp ected  “sh ock ” .287 288 In a judgm ent rem in iscent o f  that 
o f  H enry LJ in  Frost (w h ich  w as n ot cited), attention w as redirected  to the on e  
pertinent inquiry in psych iatric injury p roceed in gs lo st sight o f  in  other 
ju risd iction s w here the quest to lim it liab ility  has assu m ed  priority: has the  
claim ant sustained  a “d etectab le” psychiatric injury? O nce the causal n exu s is  
estab lished  b etw een  the tortious act or o m ission  and the p la in t if f s  proven  
disorder, the p sy ch o lo g ica l p rocess b y  w h ich  the con d ition  arose is properly to  
be regarded as irrelevant.

T he L aw  C o m m iss io n ’s R eport subjects the “sudden sh ock ” requirem ent to a 
rigorous an alysis, sum m arising in detail the argum ents for abandoning and 
retaining it.28 A m on g  the form er are the d ifficu lties  the rule cau ses from  a 
m edical v iew p oin t, the fact that it has m ade som e form s o f  psych iatric illn ess

2 8 2  Ibid at 2 7 1 . S ee  a lso  N J M u lla n y  and P R  H andford, n ote  9 supra at 411 -12 .
2 8 3  N o te  1 supra.
2 8 4  Ibid at 1 5 37 .
2 8 5  N o te  Diagnostic and Statistical Manual o f Mental Disorders, n ote  147 supra at [3 0 9 .8 1 ] ,  p  4 2 4 ;  

International Statistical Classification o f Diseases and Related Health Problems, W orld  H ealth  
O rgan ization  (1 0 th  ed , 1 9 9 2 ) at [F 4 3 .1 ], p  147.

2 8 6  N o te  15 supra. For further com m en tary  see  N J M u llan y , n o te  2 2 3  supra.
2 8 7  T he m atter cam e b efore  the C ourt b y  w a y  o f  a stated ca se . P sych ia tr ic  d isorder co n seq u en t on  “n ervou s  

sh o c k ” w as assu m ed  for th is  p u rp ose.
2 8 8  S ee  R eport, n o te  1 supra at [5 .2 9 ]- [5 .3 0 ] .
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(su ch  as P T S D ) m ore readily  com pensab le than others,289 and the harsh d ec is io n s  
that it has produced , exc lu d in g  deservin g  cases such  as th ose w h o  suffer  
psych iatric dam age through w atch in g  som eon e s lo w ly  d ie in h osp ita l290 or as a 
result o f  long-term  caring for an injured re la tive .291 T he contrary argum ents are 
u n con vin cin g  b y  com parison , con sistin g  m ain ly  o f  fears o f  the flood gates  
op en in g  and that the sh ock  test facilita tes p ro o f o f  causation . T h ese, as the 
C om m ission  n oted ,292 cou ld  all be countered: abandoning the requirem ent w ill 
not op en  the flood gates in the sen se o f  cau sing  a proliferation  o f  cla im s arising  
out o f  a sin g le  even t -  in any case , w e  q uestion  the leg itim acy  o f  re lian ce on  any  
asp ect o f  the flood gates  argum ent -  and ordinary causation  p rincip les can deal 
w ith  any p rob lem s arising in that area.

T he C o m m iss io n ’s con clu sion  that the “sudden sh ock ” requirem ent is  
u nn ecessary  is a m ost im portant reform . I f  im plem ented , it w ill h ave a dram atic 
effec t on p sych iatric injury law , g iv in g  redress not on ly  to the m other w h o  
suffers p sych iatric illn ess  as a result o f  see in g  or hearing about her so n ’s sudden  
death, but a lso  to on e w h o  suffers such  illn ess  through caring for her injured son  
or w atch in g  h im  s lo w ly  d ie in hospital. It w ill ensure that a num ber o f  harsh  
d ecision s o f  recent years are not repeated .293 T he fact that it is n o w  
contem plated  that p la in tiffs  should  recover in such  cases sh ow s h o w  far the law  
has advanced  in the fe w  short years sin ce the “sudden sh ock ” requirem ent w as  
first identified .

C. The Defendant as the Immediate Victim
Is there any duty w here the p la in tiff  suffers psych iatric injury as a resu lt o f  the 

defendant n eg lig en tly  injuring or endangering h im se lf  or herself, rather than a 
third party? T he courts h ave had d ifficu lties  w ith  th is p rop osition  ever sin ce M rs 
E uphem ia B ourhill, the “pregnant f ish w ife ”, cla im ed  dam ages for a severe sh ock  
to her n ervous system , a lleg ed ly  resu lting in the birth o f  a still-born  ch ild , as a 
result o f  hearing the im pact o f  a co llis io n  b etw een  the d efend an t’s m otor-cycle  
and a car cau sed  b y  the d efen d an t’s n eg lig en ce . L iability  w as d en ied  b y  the  
S cottish  courts on  the b asis that the p la in tiff  had to fear for her ow n  personal 
sa fety294 and b y  the H ou se  o f  Lords b ecau se, although the law  had progressed  
b eyon d  such  lim itation s, it w as still n ecessary  to sh ow  that M rs B ourhill w as a 
foreseeab le  p la in tiff.295 T he c lo ses t approach to the im m ediate issu e  w as the 
w ell-k n o w n  d ictum  o f  Lord R obertson  in the Court o f  S ess io n  that a w in d o w

2 8 9  Ibid at [3 .2 ].
2 9 0  S ee , for ex a m p le , Sion v Hampstead Health Authority, n o te  14 supra and Taylorson v Shieldness 

Produce Ltd, n o te  2 6  supra, d isc u sse d  in  the R eport, ibid at [2 .6 3 ]- [2 .6 4 ] .  N o te  a lso  Pang Koi Fa v Lim 
Djoe Phing, n ote  2 7 5  supra.

291  A n  A ustra lian  ex a m p le  is  Pratt and Goldsmith v Pratt [1 9 7 5 ]  V R  3 7 8 . S ee  the p rob lem s created  b y  the  
p erce iv ed  n eed  to  com p artm en ta lise  d isorder b ased  on  a e tio lo g y  apparent in ca se s  lik e  Davis v Scott, 
n ote  183 supra.

2 9 2  R eport, n o te  1 supra at [5 .3 1 ].
2 9 3  For ex a m p le , the au th orities c ited  at n o te  2 9 0  supra.
2 9 4  Bourhill v Young’s Executor, n ote  6 supra. S ee  N J M u llan y  and P R  H and ford, n ote  10 supra, p  9 , n o te  

54 .

2 9 5  Bourhill v Young, n o te  11 supra.
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cleaner n eg lig en tly  im p alin g  h im se lf  on  spiked railings w ou ld  not b e liab le for  
the harm occasion ed  to a pregnant w om an  w atch in g  from  the other side o f  the 
street. H ow ever, he p rovided  no ju stifica tion  for such  an attitude b eyon d  say in g  
that there m ust be som e end to the lega l con seq u en ces o f  a careless a c t .296 297

A n in fluentia l d ictum  o f  D ean e J in the H igh  Court o f  A ustralia a lso  d en ies  
liab ility  in such  a situation. In J a e n sc h  v C o ffe y 297 h is H onour, in  the course o f  
setting out the lim itations on liab ility  for psychiatric injury im p osed  in the nam e  
o f  proxim ity , said that liab ility  w ou ld  not arise u n less  “the reasonably  
foreseeab le  psych iatric injury w as sustained  as the result o f  the death, injury or 
peril o f  som eon e other than the person  w h o se  carelessn ess is a lleg ed  to have  
cau sed  the injury” . A gain , no real attem pt w as m ade to say w h y  this should  be  
so.

In recent years, ju d g es  have begun  to q uestion  w hether it is  rea lly  so  se lf-  
ev id en t that liab ility  should  b e d en ied  in  such  circum stances. E ven  though the  
issu e w as n ot raised  on the facts o f  A lc o c k  v  C h ie f  C o n s ta b le  o f  S o u th  Y o rk sh ire  
P o l ic e ,298 it w as the subject o f  com m en t in tw o o f  the ju d p n en ts . Lord A ckner  
w as content to repeat the dictum  o f  Lord R obertson ,299 but Lord O liver o f  
A ylm erton , w h ile  accep ting  that an E nglish  court w ou ld  probably d ecid e the  
issu e in the sam e w ay  as D ean e J, w as clearly  unim pressed  w ith  such  doctrinaire  
denials. H e su ggested  that the lim itation  m ust b e b ased  on p o lic y  rather than  
lo g ic , s in ce  the su ffering o f  a w ife  or m other at w itn essin g  the death o f  a 
husband or son  w as ju st as im m ediate and ju st as foreseeab le  w hether the 
accid en t w as due to h is ow n  or another’s n eg lig en ce . T here m ight b e p rob lem s  
w here resp on sib ility  for the accid en t w as shared b y  the relative and the other 
party in v o lv ed .300 T he issu e  has arisen m ore than on ce in A ustralia  in the last 
decade. S om e ju d g es have look ed  no further than D ean e J ’s d ictum ,301 302 but in  
King v  M o to r  A c c id e n ts  In s u r a n c e  B o a r d 202 Z eem an J, w h ile  con siderin g  h im se lf  
bound b y  D ean e J ’s p o lic y  lim itation , su ggested  that as a m atter o f  princip le such  
p la in tiffs ought not to  b e d en ied  r e lie f  and that, unfettered b y  precedent, he  
w ou ld  have found liab ility  to  ex ist  providing the other prerequisites w ere  
sa tisfied .303 In the tw o m ost recent cases ju d g es have gon e even  further, p o in tin g  
out that D ean e J ’s v ie w  did not com m and the support o f  a m ajority in the H igh  
Court and refu sin g  to accept that no cause o f  action  ex ists  in such  
circum stan ces.304

2 9 6  Bourhill v Young's Executor, n o te  6 supra at 3 9 9 .
2 9 7  N o te  15 supra at 6 0 4 .
2 9 8  N o te  1 supra.
2 9 9  Ibid at 4 0 1 .
3 0 0  Ibid at 4 1 8 .
301 S ee , for ex a m p le , Harrison v State Government Insurance Office (1 9 8 5 )  A u st Torts R eports 8 0 -7 2 3 . S ee  

a lso  Dwyer v Dwyer (1 9 6 9 )  9 0  W N  (P t 2 ) (N S W ) 86  at 8 8 , per W allace  P (A sp rey  and M a so n  JJ 
agreein g); Kohn v State Government Insurance Commission (1 9 7 6 )  15 S A S R  2 5 5  at 2 5 6 , per B ray  CJ. 
T he is su e  p o ten tia lly  arose on  the facts o f  Rowe v McCartney, n ote  2 5 2  supra, bu t the d e c is io n  w as  

b ased  on another ground.
3 0 2  (1 9 9 1 )  A u st Torts R eports 8 1 -1 3 4 .
3 0 3  Ibid at 6 9 ,2 7 4 .
3 0 4  S ee  Churchill v Motor Accidents Insurance Board (unreported , SC  T as, G reen CJ, 2 9  Sep tem b er 1 9 9 3 )  

(lim ita tion  period  exten d ed ); Shipard v Motor Accident Commission (1 9 9 7 )  7 0  S A S R  2 4 0  (ap p lica tion  to



398 The Law Commission on Psychiatric Illness Volume 22(2)

The Law Commission is to be commended for subjecting this issue to an in- 
depth examination and for exploding the theory that some vague notions of 
policy compel denial of liability.305 In its view, the most persuasive argument in 
favour of immunity is that placing liability on the defendant would fetter the 
right of self-determination, but this is balanced by the contention that persons 
who deliberately or negligently place themselves in danger should foresee the 
possible consequences of their actions for others and take responsibility for 
them. In the standard road accident case at least, the self-determination 
argument does not carry much weight. Recognition of liability is also seen as the 
best approach to the difficult contributory negligence problems alluded to by 
Lord Oliver.306 In other situations, such as participation in dangerous sports, the 
Commission suggests that the self-determination argument is stronger, and it also 
points out the problems arising in cases where the defendant has deliberately 
chosen to bring about his or her own death, for example, by refusing life-saving 
medical treatment on grounds of conscience. However, the balance between 
these factors can be maintained even if the blanket immunity which has hitherto 
existed is removed and the justice of the claims of such plaintiffs recognised.

The Law Commission’s recommendations combine the two different 
techniques adopted in response to the issues considered in the two previous 
sections of this commentary. Running in tandem with the statutory regime 
imposing a duty of care in favour of those plaintiffs who are presumed to have, 
or who can establish, close ties of love and affection in cases involving the 
death, injury or imperilment of a relative at the hands of a third party, the 
Commission recommends a similar statutory duty to avoid causing psychiatric 
illness where the defendant causes his or her own death, injury or imperilment. 
The policy considerations noted would be taken care of by a provision to the 
effect that the duty should not be imposed where a court is satisfied that it would 
not be just and reasonable because the defendant chose to cause such harm.307 
Outside the area o f close ties of love and affection, the legislation would remove 
the bar preventing liability for psychiatric illness where it results from 
defendants injuring or endangering themselves, subject to a similar

strike out statement o f claim refused). In the latter case, a decision o f the Full Court o f the Supreme 
Court o f South Australia, the plaintiff was involved in the accident but suffered no physical injury. 
Doyle CJ said that the exclusionary principle stated by Deane J referred to a plaintiff who did not suffer 
bodily injury and did not apprehend immediate bodily injury as a result o f the defendant’s negligence: at 
245. He suggested that any reliance which might be placed on the views o f Lords Ackner and Oliver in 
Alcock v Chief Constable o f South Yorkshire Police, note 1 supra had been eroded by Page v Smith, note 
9 supra because in that case their Lordships had accepted that in relation to persons actually involved in 
an accident the control mechanisms necessary in secondary victim cases had no part to play: at 247. See 
further text accompanying notes 310-26 infra. In Mavor v Hall (1995) 14 SR (WA) 163 it appears that 
neither the parties’ legal advisers nor the Court appreciated the potential relevance o f Deane J’s dictum: 
the defendant admitted liability and the court proceeded to an assessment o f damages.

305 Report, note 1 supra at [5.34]-[5.42], [6.50]-[6.52]. Note also NJ Mullany and PR Handford, note 10 
supra, pp 215-20.

306 Alcock v Chief Constable o f South Yorkshire Police, note 1 supra at 418. See also NJ Mullany and PR 
Handford, note 10 supra, pp 219-20, 251-6.

307 Report, note 1 supra at [6.53].
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qualification.308 As the Commission notes, this reform will have far-reaching 
implications, in terms of the kinds of cases in which liability might henceforth 
exist, while preserving a means of exonerating defendants in proper cases.309 310 
The Commission is to be congratulated on having the strength of purpose to 
recommend removal of this irrational barrier to recovery. We agree with them.

VII. PRIMARY AND SECONDARY VICTIMS AND 
PAGE v SMITH

It was only when the Law Commission’s inquiry was well advanced -  only, 
indeed, after the publication of the Consultation Paper -  that the House of Lords 
created a new and unpredictable complication for the Commission by 
recognising fundamental differences between the duties owed to primary and 
secondary victims, a distinction which has now become the most pernicious 
issue complicating personal injury litigation in this country. P age v  Smith 
changed the face of English psychiatric damage law. The House of Lords, led by 
Lord Lloyd of Berwick, held that, in cases where the plaintiff is directly involved 
in an accident and well within the range of foreseeable physical injury, it is 
unnecessary to show foresight of psychiatric injury on the part of the defendant: 
it is enough that physical injury was foreseeable. In contrast to cases where the 
plaintiff is in the position o f a spectator or bystander, and suffers some form of 
psychiatric damage as the result of an injury to another, such a plaintiff is a 
participant in the accident, a primary victim. The majority considered it 
essential in all cases to distinguish between primary and secondary victims. 
Only in secondary victim cases is it necessary to establish reasonable 
foreseeability of psychiatric damage.311 312 313 This holding was a major departure 
from the law as previously understood, according to which it was necessar^to 
establish that psychiatric injury was reasonably foreseeable in all such cases.3

This view owes something to early cases recognising liability for “nervous 
shock”, such as D ulieu  v White & S o n s J 3 which allowed recovery on the basis 
that the plaintiff was within the area of physical danger created by the 
defendant’s negligence and suffered shock through reasonable fear of physical 
harm to himself or herself. This requirement, in days when understanding o f

308 Ibid at [5.43].
309 For example, where a person chooses to cause his or her own death, injury or imperilment by refusing a 

life-saving blood transfusion, electing to take a known dangerous path while mountain-climbing, or 
accepting a ride with a drunken driver: see Report, ibid at [6.66]-[6.68]. But Mrs Bourhill would fare no 
better: she had no close ties o f love and affection with the immediate victim, and would still be denied 
recovery on common law principles: see Report, ibid at [6.75].

310 Note9sw/?ra.
311 Ibid at 187-8, reversing the view o f the Court o f Appeal, note 26 supra and restoring the decision of  

Otton J. Lords Ackner and Browne-Wilkinson concurred in the view o f Lord Lloyd o f Berwick. Lord 
Keith o f Kinkel and Lord Jauncey o f Tullichettle dissented, maintaining the previously accepted view  
that foreseeability o f psychiatric injury was a necessary requirement in all cases.

312 For the difficulty o f reconciling Lord Lloyd o f Berwick’s views with earlier case law see NJ Mullany, 
note 9 supra at 113-16; P Handford, note 9 supra.

313 Note 6 supra.
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psychiatric injury was in its infancy, provided some guarantee of the genuineness 
of the claim. But once Hambrook v Stokes Bros515 rejected the limitations of
Dulieu and held that a duty might be owed to persons not within the zone of 
physical danger who suffered shock through fear for the safety of others and not 
themselves, the law recognised reasonable foreseeability of psychiatric illness as 
a prerequisite to liability.314 315 316 For many years prior to Page v Smith this was 
accepted as the universal test.317

For seven years the conviction that it is essential to pigeonhole victims has 
diverted judicial attention from eradicating ingrained error from the common law 
to cope with the uncertainty, inconsistency and confusion which followed the 
introduction of the distinction between primary and secondary claimants and its 
subsequent distortion. There is no doubt that Lord Lloyd’s division of victims of 
psychiatric damage into these two classes was inspired by the similar division 
made by Lord Oliver of Aylmerton in Alcock v Chief Constable o f South 
Yorkshire Police,318 but Lord Lloyd had a different purpose in view and the two 
attempts at classification in the end are somewhat different.319 320 Lord Oliver was 
concerned with the limitations which should be imposed on the foreseeability 
test in the name o f proximity and distinguished between cases in which the 
injured plaintiff was involved in the accident, directly or indirectly, as a 
participant, and those in which the plaintiff was no more than the passive or 
unwilling witness of injury caused to others. Given the traditional principle that 
the common law generally compensates only the accident victim, and not 
relatives or others who suffer loss consequential on the accident (such as loss 
of financial support, or profits lost from time taken from work to care for

314 In the same way, the “impact rule” in force in some jurisdictions prior to recognition o f liability for 
“nervous shock” required some contemporaneous physical injury to provide a guarantee o f genuineness: 
see NJ Mullany and PR Handford, note 10 supra, pp 1, 10-12.

315 Note 236 supra.
316 Report, note 1 supra at [2.5]. In fact, the statements in earlier cases do not always make this clear: see 

NJ Mullany and PR Handford, note 10 supra, pp 69-70. Bourhill v Young, note 11 supra is perhaps the 
turning point: see at 102, per Lord Russell o f Killowen; at 105, per Lord Macmillan; at 117, per Lord 
Porter.

317 See, for example, Alcock v Chief Constable o f South Yorkshire Police, note 1 supra at 396, per Lord 
Keith o f Kinkel; at 400, per Lord Ackner; at 406, per Lord Oliver o f Aylmerton; Consultation Paper, note 
53 supra at [2.9]. This was the test adopted even in cases that Lord Lloyd o f Berwick would categorise 
as involving primary victims: see, for example, Mount Isa Mines Ltd v Pusey, note 73 supra at 402, per 
Windeyer J; Brice v Brown [1984] 1 All ER 997 at 1007, per Stuart-Smith U .

318 Note 1 supra at 406-11. See Page v Smith, note 9 supra at 184, per Lord Lloyd o f Berwick. Lord Lloyd 
refers to earlier recognition o f the division between primary and secondary victims, for example, Bourhill 
v Young, note 11 supra at 101, per Lord Russell o f Killowen. Note also the use o f the terms by 
psychologists: see, for example, AJW Taylor and AG Frazer, Psychological Sequelae o f Operation 
Overdue following the DC-10 Aircrash in Antarctica, Victoria University o f Wellington (1981) pp 5-6: 
“primary victim” denotes a person who has experienced maximum exposure to the catastrophic event, 
“secondary victim” includes the rescuers and the grieving friends and relatives o f the primary victims.

319 See Frost v Chief Constable o f South Yorkshire Police, note 1 supra at 273-6, per Henry LJ; NJ Mullany 
and PR Handford, note 9 supra at 416; C Hilson, “Nervous Shock and the Categorisation o f Victims” 
(1998) 6 Tort L Rev 37.

320 As exemplified by cases such as Kirkham v Boughey [1958] 2 QB 338. See NJ Mullany and PR 
Handford, note 10 supra, pp 90-9; P Handford, “Relatives’ Rights and Best v Samuel Fox” (1979) 14 
UWAL Rev 79.
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victims), a reason has to be found for making an exception in the case of those 
psychiatrically impaired plaintiffs who are allowed to recover, even though it is 
paramount that such claimants must prove that an independent duty was owed to 
them. He did not propose a different foreseeability test for primary victims. For 
Lord Lloyd, the distinction between primary and secondary victims was a means 
of limiting liability to the latter, and he distinguished between the two classes not 
only in relation to foresight of harm but also by stating other rules limited to 
secondary victims/ His restriction of the class of primary victims to persons 
directly involved in the accident and well within the range of foreseeable 
physical injury may relegate to the second division at least some rescuers and 
involuntary participants who for Lord Oliver are clearly primary.

It is interesting to ask why P age v Smith gave the House of Lords the 
opportunity to restate the law relating to foreseeability in psychiatric damage 
cases. The fact situation was highly unusual and Lord Lloyd clearly found it 
compelling. A very minor car accident, in which no one was physically injured, 
caused a recurrence o f the chronic fatigue syndrome from which the plaintiff had 
suffered for some years. Lord Lloyd saw no need to complicate an ordinary 
motor vehicle collision by requiring foresight of psychiatric illness, rather than 
simple physical harm, and felt that it would not be sensible, in an age when 
medical and psychiatric knowledge were expanding fast, “to commit the law to a 
distinction between physical and psychiatric injury, which ma^ already seem 
somewhat artificial, and may soon be altogether outmoded”. The decision 
may be commendable in some respects, but it has had a severely damaging effect 
on English law. It may be argued that it makes it easier for one group of 
psychiatric injury sufferers to recover, and that it lends support to the notion that 
psychiatric illness need not be treated any differently from physical harm, but it 
does so by stressing the purely geographical consideration of whether the 
plaintiff was within the range of physical injury. Psychiatric illness occurs in a 
broad spectrum of differing circumstances and should not be constrained by 
spatial boundaries. Moreover, recent cases show how the law on damage to the 
mind is escaping from the confines of the “accident” situation in which it was 
first recognised, and may arise in a wide range of other scenarios/ P a g e  v 321 322 323

321 See text accompanying note 324 infra.
322 Note 9 supra at 188.
323 See, for example, S v Distillers Co (Biochemicals) Ltd [1969] 3 All ER 1412 (marketing o f the defective 

drug thalidomide which caused appalling injuries to children when taken by pregnant women); Al- 
Kandari v J  R Brown & Co [1988] QB 665 (solicitor’s negligence in allowing a Kuwaiti husband to 
regain his confiscated passport which allowed him to abscond with his two children); Miller v Royal 
Derwent Hospital Board o f Management (1992) Aust Torts Reports 81-175; State Rail Authority o f New 
South Wales v Howell (unreported, NSW CA, 19 December 1996) (failure to provide counselling 
following hospital tragedy); Walker v Northumberland County Council, note 139 supra (failure to 
alleviate “occupational stress”); Palmer v Tees Health Authority, note 26 supra (mother o f girl raped and 
murdered sued health authority for failure to properly assess and treat the killer for psychiatric injuries 
sustained on learning o f  and imagining her daughter’s fate); Leach v Chief Constable o f Gloucestershire 
Constabulary, note 11 supra (unpaid volunteer who acceded to police requests to attend interviews of  
suspect in “house o f horrors” investigation permitted to pursue claim for psychiatric injuries consequent 
on failure to counsel her). For other examples see NJ Mullany and PR Handford, note 10 supra, pp 212- 
15; P Handford, note 10 supra; NJ Mullany, “Fear for the Future: Liability for Infliction o f Psychiatric
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Smith retards that development by identifying involvement in an “accident” as 
justifying preferential treatment.

Lord Lloyd went on to compound the unfortunate effects of imposing this 
distinction by creating various differences in the rules that apply to primary and 
secondary plaintiffs in the interest of imposing “control mechanisms” on liability 
to the latter group, as a matter of policy, to limit the number of potential 
claimants. In such cases, the defendant will not be liable unless psychiatric 
injury is foreseeable in a person of normal fortitude, a restriction that has no 
place where the plaintiff is the primary victim: the tortfeasor must take his or her 
victim as found, whether they be psychiatrically robust or fragile.324 325 It may be 
legitimate to use hindsight in applying the test of reasonable foreseeability of 
psychiatric illness, something which has no part to play in the different 
foreseeability test which applies where the plaintiff is directly involved in the 
accident. These differences written into the law by Lord Lloyd have 
prompted much academic criticism.326

These developments received a mixed reception in White v C h ie f C onstable o f  
South Yorkshire P o lice  327 Of the judges in the majority Lord Steyn accepted 
the distinction between primary and secondary victim s/ 8 but Lord Hoffmann, 
who as a member of the English Court of Appeal in P age v Smith329 had

Disorder”, note 10 supra, ch 5.
324 This represented a major shift from the traditional English view enunciated in cases like Bourhill v 

Young, note 11 supra at 110, per Lord Wright; at 117, per Lord Porter and McLoughlin v O 'Brian, note 4 
supra at 422, per Lord Wilberforce: ie, in the absence o f knowledge o f unusual susceptibility, the prior 
mental fragility o f all types o f psychiatric injury victims is relevant to quantum and not to duty o f care. 
The majority should have jettisoned the presumption o f normal fortitude in all cases: tortfeasors should 
have to take all their physically injured victims and all their psychiatric victims as they find them. Lord 
Goff o f Chieveley has suggested the majority in Page v Smith may have misunderstood the eggshell skull 
rule: see White v Chief Constable o f South Yorkshire Police, note 1 supra at 1524; note also at 1512, per 
Lord Griffiths. The view has been expressed that the relevant principles are still to be authoritatively 
settled in Australia: see Petrie v Dowling [1992] 1 Qd R 284 at 287, per Kneipp J. Whether the 
Australian courts retain or remove the standard o f normal mental fortitude, it can be expected that they 
will adopt a uniform approach to both categories o f claimant. We suspect that Page v Smith will be 
largely ignored by the High Court in relation to the issue o f the susceptible claimant and, in all 
likelihood, generally. It is most regrettable that the English (double) split has found favour with one 
Queensland judge: see FAI General Insurance Co Ltd v Curtin, note 13 supra at 64,500, per Lee J. 
Expressing the opinion that the starting position is that the negligent defendant must take the victim as 
he or she is found (an opinion with which we agree), his Honour appeared to then confine his views to 
the case o f the primary victim. Macrossan CJ and Fryberg J disagreed. Australian courts may have 
regard to Yoshikawa v Yu (1996) 21 BCLR (3d) 318 where two members o f the British Columbia Court 
of Appeal considered that the “thin skull” rule applies as fully to cases o f psychiatric injury as it does to 
cases o f  physical injury; ie, to all species o f personal injury claim. The third, by implication, agreed with 
this. There was no discussion o f the traditional English view, the presumption o f normal mental 
fortitude, or o f Page v Smith and the perceived need to split claimants into two groups and to apply 
different rules to each group to determine the foreseeability o f damage.

325 Note 9 supra at 188-9. These may not be the only differences: there is some authority in favour o f  the 
non-application of the “sudden shock” requirement: see text accompanying note 274 supra.

326 Inter alia, by the present authors: see note 9 supra. For other critical comment see the Report, note 1 
supra at [5.14], note 26.

327 Note 1 supra.
328 Ibid at 1544.
329 Note 26 supra.
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affirmed orthodox principle, refused to commit himself. Since the third 
member of the majority, Lord Browne-Wilkinson, simply agreed with the 
reasons of the other two, his latest view on the legitimacy of the division and its 
interpretation remains obscure, although he did concur with Lord Lloyd’s 
reasoning in P age v Smith. One of the minority judges, Lord Griffiths, 
referred shortly to P a g e  v  Smith as “a sensible development of the law”.330 331 332 Lord 
Goff of Chieveley, however, labelled it “a remarkable departure from ... 
generally accepted principles”333 and subjected Lord Lloyd’s judgment to 
sustained criticism of a kind rarely meted out by one member of the House to 
another, before finally suggesting that Lord Lloyd’s strategy was to extend 
recovery by primary victims, not restrict it,334 and that much of what was said 
with regard to secondary victims was obiter.335 He specifically reaffirmed the 
previously accepted foresight test,336 337 338 and accepted that the requirements of 
reasonable fortitude and viewing with hindsight should continue to apply in all 
cases. The result of these divergences of opinion is that P age  v Smith may 
now rest on slightly shaky foundations.

The Law Commission was quite clearly uncomfortable with the developments 
stemming from P a g e  v Smith. The Report deals with the problems of the 
decision at some length and makes some recommendations designed to limit its 
effects, but it refuses to take the final fence and undo the decision altogether, 
either by recommending legislation or by voicing its disapproval. The 
Commission recommends that under its proposed legislation, in establishing the 
duty of care owed by the defendant to the plaintiff, “it should be a requirement 
that, a t least where the plaintiff is outside the area of reasonably foreseeable 
physical injury, it was reasonably foreseeable that the plaintiff might suffer 
psychiatric illness”. It then makes two recommendations designed to narrow 
the gap between primary and secondary victims: it expresses the view that in the 
case of secondary victims the reasonable foreseeability of the plaintiffs 
psychiatric illness should not always be judged with hindsight,339 and that while 
in applying the test of reasonable foreseeability of psychiatric illness it may be 
helpful to continue to assume that the plaintiff is a person of reasonable 
fortitude, this should be regarded as merely an aspect of the standard approach to 
reasonable foreseeability that is applied in physical injury cases, and not as a

330

330 Note 1 supra at 1551.
331 Note 9 supra at 180.
332 Note 1 supra at 1513.
333 Ibid at 1522.
334 Ibid at 1528.
335 Ibid at 1522-3. Note also Leach v Chief Constable o f Gloucestershire Constabulary, note 11 supra at 

1429, per Pill LJ.
336 Note 1 supra at 1518-20, 1525.
337 Ibid at 1525-6.
338 Report, note 1 supra at [5.10] (emphasis added).
339 Ibid at [5.20]. However, the Commission is o f the view that in assessing whether the psychiatric illness 

was foreseeable the court should consider whether the harm to the immediate victim was reasonably 
foreseeable prior to the accident. As an example, they suggest that if  a mother suffers psychiatric illness 
as a result o f an accident to her son that the defendant could not reasonably have foreseen, it should be 
held that the defendant could not have foreseen the consequential illness o f the mother.
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special rule peculiar to secondary victims.340 In what is arguably the most 
significant recommendation in the Report, the Commission suggests that the 
courts should abandon attaching practical significance to whether the plaintiff 
may be described as a primary or secondary victim.341 However, it refuses to 
carry this recommendation through to its logical conclusion by advocating the 
reversal of the rule laid down in Page v Smith that reasonable foreseeability o f  
psychiatric illness is not required where physical injury to the plaintiff is 
reasonably foreseeable.342 In so doing, the Commission deferred to the views of 
those consultees (mainly legal practitioners and judges) who saw the relaxation 
of the foreseeability test as convenient.343 It concluded that there was no strong 
support for the reversal o f the decision, and that there had been insufficient time 
to assess its full impact.344 345 346 We disagree. In the short time since it was handed 
down, Page v Smith has wrought a destructive influence on English psychiatric 
damage law. Increased litigation, uncertainty, inconsistency and confusion have 
been the by-products of this disastrous detour in the development o f principle.

It is o f particular concern that the deleterious impact of the decision has been 
felt beyond Britain. It led to a remarkable concession in Cleary v Congregation 
of the Sisters o f the Holy Family at Nazareth345 which altered radically the 
analysis always undertaken in Australian psychiatric injury trials and, there are 
reasons to believe, the outcome. Lee J found that a nurse predisposed to 
psychiatric injury who (erroneously) believed that she was about to be raped by 
an elderly frail patient who had fallen and clutched hold of her could recover for 
resulting depressive illness. The path to this conclusion was paved by the 
approach adopted by the defendants. Counsel wrongly considered the Supreme 
Court of Queensland to be bound by the decision of the House in Page v 
Smith. Because the plaintiff was, on the English (and, it was said, binding) 
classification of claimants, a primary victim, the fact that the defendants had 
admitted liability for some of her physical injuries led to the conclusion that 
liability had to be admitted for all physical and psychiatric injury sustained, 
assuming that those injuries were caused by the admitted carelessness. It was 
conceded that it was not possible in Australia to admit liability for physical 
injury only. This belief was premised on the English notion that once personal

340 Ibid at [5.27]. This contrasts with the approach of Lord Lloyd of Berwick in Page v Smith, note 9 supra, 
who saw it as a special control mechanism for secondary victim cases.

341 Report, note 1 supra at [5.54]. Neither this nor the preceding two recommendations is proposed as the 
subject o f legislation; the Commission is seeking to exercise its influence over the future conduct o f the 
courts.

342 # w /a t  [5.16].
343 “It appears however that the responses from practitioners were simply expressions of view, unsupported 

by any analysis”: see White v Chief Constable o f South Yorkshire Police, note 1 supra at 1523, per Lord 
Goff o f Chieveley.

344 Report, note 1 supra at [5.12]-[5.15].
345 Unreported, SC Qld, Lee J, 23 December 1996.
346 Ibid at 33. Australian courts o f first instance would normally follow decisions o f the House o f Lords, in 

the absence o f contrary Full Court or High Court authority, but it is quite wrong to regard such decisions 
as binding: the House o f  Lords is not part o f the same court hierarchy. In any event, there is abundant 
Australian authority contrary to Page v Smith and no such authority supporting it: see NJ Mullany, note 9 
supra.



1999 UNSWLaw Journal 405

injury of some kind was foreseeable, it was unnecessary to consider the 
“difficult” question of whether, in the particular circumstances under which 
physical injury was sustained, injurious psychiatric consequences were 
reasonably foreseeable: duty and breach were admitted. Not only is this 
reasoning inconsistent with a long line of earlier English authority, it is 
entirely at odds with Australian negligence law according to which foreseeability 
of disorder is integral to liability for its infliction/ The significance of the 
concession is revealed by the following passage:

The defendants ... had no way of knowing, at the time she was employed, of her 
past serious psychiatric breakdown, or of her particular susceptibility to any such 
injury. By virtue of the duties she was required to perform, it would have been 
difficult for an employer in the position of the defendants to have reasonably 
foreseen that psychiatric injury might be caused to the plaintiff. However, as 
indicated, the conces^n already made ... indicates the existence and breach of the 
relevant duty of care.

If the Court had been required to embark on the usual threshold inquiry in 
Australia to determine whether the risk of the infliction of disorder was 
reasonably foreseeable in the particular circumstances, the strong possibility is 
that Lee J would have answered in the negative. The admission that some minor 
ligamentous damage had been caused by the incident operated, through the 
misapplication of Page v Smith,347 348 349 350 to derail the hearing.

It is not easy to see how the Law Commission’s recommendation that courts 
should abandon attaching significance to the distinction between primary and 
secondary victims can coexist with the retention of the Page v Smith test for 
persons who are directly involved in the accident. Whether they are expressly 
categorised as primary victims or not, such persons are being singled out for 
special treatment, in that the foreseeability hurdle which they have to surmount 
is a lot lower. The result is that counsel will still be looking to squeeze plaintiffs 
into the primary category wherever possible. If the courts retain the other special 
rules for secondary victims, this merely exacerbates the problem. The existence 
of the two different categories has caused tremendous disarray in the seven years 
since the House of Lords decision.351 352 353 Lord Oliver in Alcock352 unequivocally 
classified rescuers as primary victims, but in the judgments in Frost v Chief 
Constable o f South Yorkshire Police353 much energy was expended in deciding 
whether the police officers who suffered psychiatric illness as a result of their 
involvement in the Hillsborough football disaster were primary or secondary 
victims. It was eventually decided that five of the six plaintiffs came within the

347 See White v Chief Constable o f South Yorkshire Police, note 1 supra at 1522, per Lord Goff o f  
Chieveley; NJ Mullany, note 9 supra.

348 See NJ Mullany, note 9 supra.
349 Note 345 supra at 9, per Lee J.
350 Note also Lee J’s reliance on the decision in FAI General Insurance Co Ltd v Curtin, note 13 supra at 

64,500, discussed note 324 supra.
351 As the Commission acknowledges: see Report, note 1 supra at [2.57]-[2.60]. For cases since the Report 

see Nobes v Schofield, note 26 supra; Hunter v British Coal Corporation, note 14 supra.
352 Note 1 supra at 408.
353 Note 1 supra especially at 264-7, per Rose LJ; at 271-9, per Henry LJ; at 284-93, per Judge LJ 

(dissenting).
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primary category, two as rescuers, two as employees and one in both capacities, 
but the majority judges expressed considerable doubt whether it was necessary 
or desirable to go through this classification process in such cases.

in accidents were also placed in the primary category by 
>w appears that this will not always be so. In Hunter v 

British Coal Corporation356 the plaintiff struck a hydrant while using his vehicle 
for excavation, and rushed off to get help, leaving a fellow-worker to try to close 
the valve and stem the flow o f water. Ten minutes later, when the plaintiff was 
30 metres away, the hydrant burst and killed the other worker. The plaintiff 
believed that he was responsible for the death. The English Court of Appeal 
ruled that he was not a primary victim because he was not present at the accident 
and only suffered psychiatric injury when told of the death 15 minutes later. In 
somewhat more charitable mood, the same Court in Young v Charles Church 
(Southern) Ltd357 held that a construction worker who suffered psychiatric 
illness after witnessing the electrocution o f a colleague from a distance o f six to 
ten feet qualified as a primary victim, even though the illness was caused by 
viewing the harm to another, because he was within the area o f foreseeable 
physical risk, and in Nobes v Schofield358 that a police officer who developed 
PTSD when a fellow-officer in her presence suddenly discharged a confiscated 
firearm six times was a primary victim, even though she testified that she did not 
fear any personal danger. It is hard to discern a uniform thread running through 
these three cases. Turning to personal involvement in the accident, in the pre- 
Page v Smith case of McFarlane v EE Caledonia Ltd, Stuart-Smith LJ
distinguished between cases where the plaintiff was in the actual area o f danger 
but escaped physical injury by chance or good fortune, and those who were not 
actually in danger, but because of the sudden or unexpected nature of events 
reasonably believed that they were. In the first case the plaintiff would now be 
able to rely on the Page v Smith foresight test, but the status of those in the 
second category is not certain. Though Lord Oliver in AlcockiW had classified 
the old case of Dulieu v White & Sons 61 as one where the plaintiff was actually 
within the zone of danger, Stuart-Smith LJ suggested that it should be placed in 
the second category. McFarlane involved a worker on board a support vessel 
who suffered psychiatric illness as a result of viewing the Piper Alpha oil rig 
fire. He failed to qualify under either category. However, in a second case 
brought by another man on board the same vessel, Hegarty v EE Caledonia 354 355 356 357 358 359 360 361

Involuntary participants 
Lord O liver/55 but it n

354 In the House o f Lords only Lord Steyn unequivocally asserted that primary victims had to be within the 
range o f foreseeable injury and all other victims were secondary victims: see White v Chief Constable o f 
South Yorkshire Police, note 1 supra at 1544.

355 Alcock v Chief Constable o f South Yorkshire Police, note 1 supra at 408.
356 Note 14 supra. See NJ Mullany, note 242 supra.
357 Note 26 supra. Note the comments o f Lord Goff o f Chieveley in White v Chief Constable o f South 

Yorkshire Police, note 1 supra at 1530.
358 Note 26 supra.
359 Note 26 supra.
360 Note 1 supra at 407.
361 Note 6 supra.
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Ltd,362 363 364 the English Court of Appeal accepted that the plaintiff fell into the 
second category but held that his fears were not reasonable. In this case the 
Court tried to reconcile the Lloyd and Oliver definitions by holding that a 
primary victim was either directly involved in the accident and well within the 
range of foreseeable ^h^sical injury, or involved as a participant^and feared for 
his or her own safety. But, as the Law Commission points o u t/64 the addition 
would exclude the police officers at Hillsborough and the involuntary 
participants in a string of earlier cases365 366 -  a forecast now confirmed, at least in 
the case of the police, by White v Chief Constable o f South Yorkshire Police.
It is not beyond the bounds of possibility that this classification mania is 
spreading even further: it has recently been hinted that “bad news” cases may 
turn on whether the plaintiff is a primary or secondary victim.367 368 369 This is a 
dangerous and undesirable development.

It would have been better for the Law Commission to urge the elimination of 
the Page v Smith foresight test and so give full operation to its recommendation 
that the courts cease distinguishing primary and secondary victim s/ 8 If Page v 
Smith must remain, we suggest that the primary victims who benefit from the 
modified foresight rule be confined to those within the zone of likely physical 
injury, as outlined by Lord Lloyd, and secondary victims to those who suffer 
psychiatric injury as a result of injury or danger to another, as contemplated in 
Lord Oliver’s original formulation. In all other cases -  rescuers, employees, 
involuntary participants -  the law should abandon the attempt to classify 
plaintiffs as primary or secondary (but should, of course, retain the test of 
reasonable foreseeability of psychiatric illness). This should apply a fortiori to 
non-accident cases. By far the most preferable course is to discard Page v Smith 
altogether, and return to the orthodox position as now restated by Lord Goff.

362 Note 26 supra.
363 How would the plaintiff in Lynch v Commonwealth (unreported, SC NSW, Master Harrison, 16 October 

1998) fare on this analysis? He was a 17 year old seaman on HMAS Melbourne when it collided with 
HMAS Voyager in 1964 while on manoeuvres east o f Jervis Bay. At the time of the collision the 
plaintiff was on duty in the laundry tending a clothes press. He felt the impact and was thrown against 
the press causing him bums. He and another crew member were directed to search for stretchers. He 
found none, went to the weather deck, assisted in bringing survivors aboard, gave them tea and cigarettes 
and checked for those with whom he had started training and who he knew were on board HMAS 
Voyager. He could not find five mates and was told later they had died. He seeks compensation for 
chronic PTSD allegedly sustained due to this experience.

364 Report, note 1 supra at [2.58].
365 Dooley v Cammell Laird & Co Ltd, note 71 supra; Galt v British Railways Board (1983) 133 NLJ 870; 

Wigg v British Railways Board, The Times, 4 February 1986. See also the Scottish case o f Robertson v 
Forth Road Bridge Joint Board, note 27 supra, where it was held that no duty was owed to two workers 
who saw their workmate and close friend blown off the back of a vehicle while travelling over the Forth 
Road Bridge. Note also Rogers v Brambles Australia Ltd [1998] 1 Qd R 212.

366 Note 1 supra.
367 See AB v Tameside & Glossop Health Authority, note 26 supra at 99, per Brooke LJ. Note also the 

disturbing suggestion in Australia that the distinction may be relevant in cases where the defendant is the 
immediate victim: see Shipard v Motor Accident Commission, note 304 supra at 247, per Doyle CJ.

368 Australian courts have so far resisted the temptation to classify victims and impose a differential 
foresight test: see the discussion o f Page v Smith, note 9 supra in FAI General Insurance Co Ltd v 
Curtin, note 13 supra at 64,496-501, per Lee J.

369 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1518-29.
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VIII. AREAS TO BE LEFT TO THE COMMON LAW

Under the Law Commission’s strategy of minimalist intervention, legislative 
reform (save for proposals relating to “sudden shock” and defendants who are 
immediate victims) is to be restricted to the “core area” involving those who 
suffer psychiatric illness as a result of the death, injury or imperilment of another 
with whom they have close ties of love and affection. The other areas o f  
psychiatric damage law were not thought to be suitable for codification, and 
were to be left for common law development. This is partly because it was only 
in relation to the “close ties” cases that A lcock  v C h ief C onstable o f  South  
Yorkshire P o lice370 was thought to have imposed unwarranted restrictions which 
impair the future judicial development of the law,371 and partly because those 
other areas were still developing and any attempt to codify them was thought to 
be premature.372 Accordingly, the Commission recommends that there is no 
need for legislation dealing specifically with rescuers,373 bystanders,374 
involuntary participants,375 employees who suffer psychiatric illness as the result 
of the death, injury or imperilment o f another376 or through “stress” at work,377 
danger or damage to property378 379 380 and the negligent communication of distressing
news. As the Commission recognises, these are by no means the only areas 
in which liability for psychiatric illness may be incurred. Recent case law 
canvasses the possibility of imposing a duty of care in a wide range of other 
instances where such harm may result, including the failure of employers to
provide post-trauma counselling,381 the supply of defective products,382 and the
negligent acts and omissions o f lawyers, 3 banks,384 psychiatrists,385 doctors,386

3 7 0  N o te  1 supra.
371 R eport, n o te  1 supra at [4 .2 ].
3 7 2  Ibid at [4 .1 ].
3 73  Ibid at [7 .4 ].
3 7 4  Ibid at [7 .1 6 ].
3 7 5  Ibid at [7 .8 ].
3 7 6  Ibid at [7 .1 0 ].
3 7 7  Ibid at [7 .2 3 ].
3 7 8  Ibid at [7 .3 1 ].
3 7 9  Ibid at [7 .3 4 ].
3 8 0  Ibid at [7 .1 9 ].
381 S ee , for exam p le , Miller v Royal Derwent Hospital Board of Management, n ote  3 2 3  supra; Hind v 

Attorney-General (Tas) (unreported , SC  T as, C o x  J, 2 9  S eptem ber 1995 ); State Rail Authority o f New 
South Wales v Howell, n ote  3 23  supra; Zammit v Queensland Corrective Services Commission, n ote  2 7 3  
supra', Leach v Chief Constable o f Gloucestershire Constabulary, n ote  11 supra.

3 8 2  S ee , for exam p le , S v Distillers Co (Biochemicals) Ltd, n ote  3 2 3  supra', McMullin v F W Woolworth & 
Co Ltd (1 9 7 4 )  9 N B R  (2 d ) 2 1 4 ; Vince v Cripps Bakery Pty Ltd (1 9 8 4 )  A u st Torts R eports 8 0 -6 6 8 ;  
Vanek v Great Atlantic & Pacific Co o f Canada, n ote  73  supra. S ee a lso  the authorities referred to n o tes  
3 9 6 -7  infra.

3 83  S ee , for exam p le , Rowe v Cleary [1 9 8 0 ]  N Z  R ecen t L aw  71; Al-Kandari v J  R Brown & Co, n ote  3 23  
supra-, Dickinson v Jones Alexander & Co [1 9 9 3 ] FL R  5 2 1 ; Duvall v Godfrey Virtue & Co (a firm), n ote  
135 supra', Stewart v Canadian Broadcasting Association, n ote  136 supra-, Boudreau v Benaiah, n ote  81 
supra.
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health authorities,384 385 386 387 caring institutions,388 churches,389 prisons,390 police,391 and 
local392 and central393 government authorities.394 395 Confined to a footnote in the 
Report were the topical claims for psychiatric illness caused by the fear or worry 
that the defendant’s negligence may cause the plaintiff to suffer insidious 
diseases such as cancer,3 5 AIDS,396 CJD,397 or hepatitis B398 at some time in the

3 8 4  S ee , for exam p le , Pavlovic v Commonwealth Bank of Australia (1 9 9 1 )  5 6  S A S R  5 8 7 ; Stergiou v 
Citibank Savings Ltd, n ote  105 supra; on app eal (unreported , Fed Ct, Full C t, 2 4  S ep tem b er 1 9 9 9 ).

3 8 5  S ee , for ex a m p le , M  (a Minor) v Newham London Borough Council, n ote  2 7 4  supra.
3 8 6  S ee , for ex a m p le , Ibrahim (a Minor) v Muhammad (unreported , Q B D , T aylor J, 21 M ay  1 9 8 4 ); X  and Y 

v Pal (1 9 9 1 )  23  N S W L R  26 ; Pang Koi Fa v him Djoe Phing, n ote  2 7 5  supra; A v D (1 9 9 5 )  127 FL R  
372 ; Woods v Lowns (1 9 9 5 )  3 6  N S W L R  3 4 4 ; on appeal sub nom Lowns v Woods, n ote  33  supra', Powell 
v Boladz, n ote  2 6  supra', Mickle v Salvation Army [1 9 9 8 ] OJ N o  4 6 8 3 ; Anderson v Wilson, n ote  76  
supra', Harriton v Macquarie Pathology Services (1 9 9 8 )  A u st Torts R eports 8 1 -4 8 9 .

3 8 7  S ee , for exam p le , Bagley v North Herts Health Authority (1 9 8 6 )  136 N L J 1014; Biles v Barking Health 
Authority [1 9 8 8 ]  C L Y  1103; G v North Tees Health Authority [1 9 8 9 ] F C R  53; Ackers v Wigan Health 
Authority [1 9 9 1 ]  2 M ed L R  2 3 2 ; Grieve v Salford Health Authority [1 9 9 1 ] 2 M ed  L R  2 9 5 ; Goorkani v 
Tayside Health Board [1 9 9 1 ]  3 M ed  LR  33; Doughty v North Staffordshire Health Authority [1 9 9 2 ]  3 
M ed  LR  8 1 ; Kerby v Redbridge Health Authority [1 9 9 3 ]  4  M ed L R  175; Smith v Barking, Havering and 
Brentwood Health Authority [1 9 9 4 ] 5 M ed LR  285 ; Millicent & District Hospital Inc v Kelly 
(unreported , SC  S A , Full C t, 10 Septem ber 1996 ); Peters-Brown v Regina District Health Board, n ote  
73 supra', Allin v City & Hackney Health Authority, note  4 6  supra; AB v Tameside & Glossop Health 
Authority, n ote  2 6  supra; Brown v University o f Alberta Hospital (1 9 9 7 )  4 8  A lta  L R  (3 d ) 1; 
Marchlewski v Hunter Area Health Service (unreported , SC  N S W , D ow d  J, 14 A u g u st 1 9 9 8 ); Palmer v 
Tees Health Authority, n ote  2 6  supra.

3 8 8  S ee , for ex a m p le , Mallon v Monklands District Council, 198 6  SLT 3 47 ; Jacobi v Griffiths (1 9 9 9 )  1 74  
D L R  (4th ) 71 .

3 8 9  S ee , for exam p le , Reidy v Trustees o f the Christian Brothers (1 9 9 4 )  12 W A R  583 ; Clark v Corporation 
of the Trustees of the Roman Catholic Archdiocese o f Brisbane [1 9 9 8 ] 1 Q d R  2 6 .

3 9 0  S ee , for ex a m p le , R v Deputy Governor o f Parkhurst Prison, ex parte Hague [1 9 9 2 ]  1 A C  58; Gallagher 
v Queensland Corrective Services, n ote  2 7 3  supra; Zammit v Queensland Corrective Services 
Commission, n ote  2 7 3  supra.

391 S ee , for exam p le , Swinney v Chief Constable of Northumbria Police Force, n ote  2 6  supra; Tame v 
Morgan (1 9 9 8 )  A u st Torts R eports 8 1 -4 8 3 ;  Leach v Chief Constable o f Gloucestershire Constabulary, 
n ote  11 supra. S ee  a lso  Hind v Attorney-General (Tas), n ote  383  supra.

3 9 2  S ee , for exam p le , P v Harrow London Borough Council [1 9 9 3 ] 2 F C R  3 41 ; Avenhouse v Council o f the 
Shire o f Hornsby (1 9 9 5 )  A u st Torts R eports 8 1 -3 5 1 ; Barrett v London Borough o f Enfield [1 9 9 9 ]  3 
W L R 7 9 .

3 9 3  S ee , for ex a m p le , Williams v Minister for Aboriginal Land Rights Act 1983 (u nreported , SC  N S W ,  
Studdert J, 25  A u g u st 1993 ); on  appeal (1 9 9 4 )  35  N S W L R  4 9 7 ; (unreported , SC  N S W , A b ad ee  J, 2 6  
A u g u st 1999 ); Racz v Home Office [1 9 9 4 ] 2 A C  45 ; Hillman v Black (1 9 9 6 )  61 S A S R  4 9 0 ;  Cubillo v 
Commonwealth (1 9 9 9 )  163 A L R 3 9 5 .

3 9 4  For further c a ses  see  N J M u llan y  and P R  H andford, n o te  10 supra, pp 2 1 2 -1 5 ;  N J M u llan y , “Fear for the  
Future: L iab ility  for In fliction  o f  P sych ia tr ic  D isord er” , n ote  10 supra at 1 0 7 -1 4 .

3 9 5  S ee , for exam p le , Dinnison v Commonwealth (unreported , Fed C t, Foster J, 4  M arch 1 9 9 4 ); on  app eal 
(1 9 9 5 )  5 6  F C R  3 89 ; Sandstrom v Commonwealth (unreported , Fed C t, Foster J, 18 M ay  1 9 9 4 ); Dingwall 
v Commonwealth (unreported , Fed C t, Foster J, 18 M ay  1994 ); Napolitano v CSR Ltd (unrep orted , SC  
W A , Seam an J, 30  A u g u st 1 994 ); Bryan v Phillips New Zealand Ltd, n ote  7 6  supra.

3 9 6  S ee , for ex a m p le , Fritz v Queensland Corrective Services Commission (unreported , SC  Q ld , D errington  
J, 2 4  A pril 1 995 ); Graham v Australian Red Cross Society (unreported , SC  T as, M aster, 31 January  
1994 ); (unreported , SC  T as, C o x  J, 3 June 19 9 4 ).

3 9 7  S ee , for exam p le , APQ v Commonwealth Serum Laboratories Ltd, n ote  11 supra, on app eal (unreported , 
SC  V ic  A p p  D iv , 28  A pril 1995 ); N v United Kingdom Medical Research Council [1 9 9 6 ]  7 M ed  LR  
3 0 9 ; Newman v Secretary o f State for Health (unreported , E ng C A , 18 N ov em b er  1 9 9 7 ); Group B 
Plaintiffs v Medical Research Council, n ote  2 3 4  supra; Andrews v Secretary o f State for Health, n ote  16 
supra.
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future.398 399 It will be necessary to devote further attention to claims for present 
mental consequences of apprehended harm from actual or potential exposure to 
disease-causing agents. Commonwealth and American litigation reveals the utter 
inadequacy of traditional principles confined by relational, spatial and temporal 
considerations to accommodate actions of this nature.

The Commission cannot have anticipated that the decision of the House of 
Lords in White v Chief Constable o f South Yorkshire Police,400 given less than a 
year after the publication of the Report, would deal a severe blow to its strategy. 
The holding of the majority on the facts denies any duty to employees who suffer 
psychiatric illness through witnessing injury to others and imposes a major 
limitation on recovery by rescuers; but the damage it inflicts goes much further 
than this. Although only called on to determine the entitlement of claimants in 
these limited categories, the tenor of the majority judgments is clear: the House 
of Lords will not participate further in the development of common law principle 
governing liability for the negligent infliction of psychiatric disorder generally. 
Lords Steyn and Hoffmann, with the agreement of Lord Browne-Wilkinson, 
have abandoned the pursuit of principle and put up the shutters against any 
further extension of liability pending any legislative intervention:401 “Thus far 
and no further” is the current catchcry of the Court.402 In the face of such 
negative and entrenched positions, it is hard to see how English courts will be 
able to take on the role the Law Commission envisaged, unless on some future 
occasion a differently constituted House of Lords, encouraged by the scholarly 
dissent of Lord Goff of Chieveley,403 and Lord Griffiths’ well-placed confidence 
in the ability of courts to control claims,404 is prepared to undertake a complete 
reappraisal. That a fifth appeal inside ten years will be required to remedy 
deficiencies both within and outside the “core regime” speaks volumes.

In some of the case categories identified by the Commission, the plaintiffs 
suffer psychiatric illness through their involvement in an accident situation in 
which others are killed, injured or endangered. Of these, it was probably to 
rescuers that the law was most ready to recognise a duty -  at any rate before 
White v Chief Constable o f South Yorkshire Police,405 in which the House of 
Lords by majority rejected the argument that police officers involved at 
Hillsborough could recover as rescuers. The English Court of Appeal decision

398 Note Anderson v Wilson, note 76 supra, where a class action by claimants who feared infection but who 
had not decompensated as a consequence was certified, discussed text accompanying notes 98-100 
supra.

399 See NJ Mullany, “Fear for the Future: Liability for Infliction of Psychiatric Disorder”, note 10 supra', NJ 
Mullany “Compensation for Fear and Worry-Induced Psychiatric Illness: The Australian Position” (1997) 
4 Psychiatry, Psychology and Law 147; J O ’Sullivan, “Liability for Fear of the Onset o f Future Medical 
Conditions” (1999) 15 PN  96. For a recent overview of the diverging positions taken in American 
jurisdictions to claims for the fear o f acquiring AIDS see ES Fisher, “Aidsphobia: A National Survey of 
Emotional Distress Claims for the Fear o f Contracting AIDS” (1997) 33 Tort & Ins LJ 169.

400 Note 1 supra.
401 Ibid at 1547, per Lord Steyn; at 1551, 1557, per Lord Hoffmann.
402 Ibid at 1547, per Lord Steyn.
403 Ibid especially at 1518-29.
404 Ibid at 1514.
405 Note 1 supra.
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in that case406 showed the scope of the rescue principle as previously understood. 
It held that professional rescuers are not excluded,07 a view confirmed by Lord 
Hoffmann408 and not dissented from by any other member of the House. The 
Court of Appeal also said that whether a particular plaintiff was a rescuer was a 
question of fact to be decided in the circumstances of each case,409 and the Law 
Commission commented that it would not be helpful to define in legislation who 
may be classified as a rescuer, since the courts have been able to set the 
boundaries appropriately.410 The House of Lords again did not dissent. 
However, the majority held (despite the soundly argued and convincing dissents 
of Lords Goff of Chieveley411 and Griffiths412) that rescuers are owed no duty of 
care unless they either were, or thought they were, exposed to personal danger,413 
or were within the range of foreseeable personal injury.414 If this is now the 
English judicial definition of who constitutes a rescuer, it is a most regrettable 
development. The Law Commission was rightly troubled by the similar 
suggestion in the Piper Alpha cases.415 It said that any argument that rescuers 
had to be in physical danger should be rejected. It cannot be assumed that the 
majority of rescuers will satisfy the new requirement. Though in Chadwick v 
British Railways Board416 the rescuer may have been in physical danger from the 
debris of the crashed train, the case was decided on the basis that the plaintiff 
suffered psychiatric injury as a result of the horror of the entire experience.417 
The Law Commission expressed confidence that the courts would soon dispel 
this confusion: they have, but not in the manner the Commission anticipated. 
The House of Lords decision substantially narrows the law as previously 
understood. As Lord Griffiths said, no rescuer ever thinks of his or her own 
safety,418 but those who incur psychiatric illness through the horror of assisting 
at major disasters such as Hillsborough can no longer expect compensation. The 
law should be doing more to encourage rescue attempts than this. Lord Steyn’s 
protestation that restrictions are needed lest there be many claims from those 
who assist at “gruesome scenes” of tragic “everyday occurrence” (such as car 
collisions) is, with respect, an entirely unconvincing justification for the erosion 
of the rights of rescuers.419 It is no answer to Lord Griffiths’ pertinent inquiry:

406 Frost v Chief Constable o f South Yorkshire Police, note 1 supra.
407 Though establishing that psychiatric injury was foreseeable may be harder: see ibid at 261, per Rose LJ.
408 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1557.
409 Frost v Chief Constable o f South Yorkshire Police, note 1 supra at 265, per Rose LJ.
410 Report, note 1 supra at [7.2].
411 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1532-6.
412 Ibid at 1514-15.
413 Ibid at 1546-7, per Lord Steyn.
414 Ibid at 1555-6, per Lord Hoffmann.
415 McFarlane v EE Caledonia Ltd, note 26 supra at 10, per Stuart-Smith LJ; Hegarty v EE Caledonia Ltd, 

note 26 supra at 265-6, per Brooke LJ.
416 [1967] 1 W LR912.
417 Report, note 1 supra at [7.3]. See also Frost v Chief Constable o f South Yorkshire Police, note 1 supra

at 264, per Rose LJ; White v Chief Constable o f South Yorkshire Police, note 1 supra at 1532, per Lord
Goff o f Chieveley.

418 White v Chief Constable o f South Yorkshire Police, note 1 supra at 1514.
419 Ibid at 1542.
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“If it is foreseeable that the rescuer may suffer personal injury in the form of 
psychiatric injury rather than physical injury, why should he not recover for that 
injury?”420 421 He is unquestionably right in his conviction that courts can curb any 
inappropriate attempts to claim for illness suffered through such assistance.

Bystanders have not been much in favour in recent years. Though the House 
of Lords in Alcock v Chief Constable o f South Yorkshire Policem did not rule 
out the possibility of recovery by mere bystanders, unrelated to the immediate 
accident victim and not present in any other capacity, in totally exceptional 
circumstances (such as viewing the inferno resulting from a petrol tanker 
careering into a school in session), subsequent cases have, for all practical 
purposes, excluded recovery in any circumstance.422 Since these cases involve 
employees, they should not be regarded as conclusive on the bystander issue. 
The Commission expressed the hope that their legislative proposals would not be 
construed as impeding the judicial development of liability to bystanders,423 but 
in view of the latest House of Lords pronouncements this seems most unlikely.424

The Commission identified three separate categories of potential plaintiffs 
who incur psychiatric illness in work situations: involuntary participants, 
employees so injured as a result of the death, injury or imperilment of another, 
and those who suffer “stress” at work. The categorisation is interesting in 
itself.425 A few years ago, the law recognised only the first category, which 
stems from Dooley v Cammell Laird & Co Ltd426 427 where a crane driver recovered 
damages for the “shock” caused on seeing his load drop into the hold of a ship 
where others were working, but which, according to Lord Oliver in Alcock v 
Chief Constable o f South Yorkshire Police 427 is to be explained on the basis that 
the defendant’s negligent act put Dooley, and other similar plaintiffs,428 in the 
position of being or thinking that they were about to be or had been the

420 Ibid at 1514.
421 Note 1 supra at 397, per Lord Keith of Kinkel; at 403, per Lord Ackner; at 416, per Lord Oliver o f  

Aylmerton.
422 McFarlane v EE Caledonia Ltd, note 26 supra at 14, per Stuart-Smith U . See also Robertson v Forth 

Road Bridge Joint Board, note 27 supra at 268-9, per Lord President Hope. Note Spence v Biscotti 
(1999) Aust Torts Reports 81-513 in the context o f s 77 o f the Motor Accidents Act 1988 (NSW).

423 Report, note 1 supra at [7.15].
424 In White v Chief Constable o f South Yorkshire Police, note 1 supra at 1547, Lord Steyn rejects the path 

of reform we have advocated on the ground, inter alia, that we “would allow claims for pure psychiatric 
damage by mere bystanders”, referring to NJ Mullany and PR Handford, note 9 supra at 415. This may 
overstate our position. We suggest that bystanders should be able to recover only in exceptional 
circumstances akin to those envisaged by the House o f Lords in Alcock v Chief Constable o f South 
Yorkshire Police, note 1 supra: see note 421 supra. The House made no reference to this “particularly 
horrific” exception. The requirement o f reasonable foreseeability would operate to keep successful 
bystander claims a rarity. Note NJ Mullany and PR Handford, note 10 supra, pp 128-33.

425 See generally P Handford, note 273 supra.
426 Note 71 supra.
427 Note 1 supra at 408.
428 See, for example, Carlin v Helical Bar Ltd (1970) 9 KIR 154; Galt v British Railways Board, note 365 

supra\ Wigg v British Railways Board, note 365 supra. See now Hunter v British Coal Corporation, 
note 14 supra where the English Court o f Appeal held on the facts that the plaintiff worker’s 
participation had ceased before the accident which killed his colleague. Note Rogers v Brambles 
Australia Ltd, note 365 supra.
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involuntary cau se o f  another’s death or injury, and the illn ess  com plain ed  o f  
resulted  from  the sh ock  so  cau sed .429 430 T hen in F r o s t  v C h ie f  C o n s ta b le  o f  S o u th  
Y o rk sh ire  P o l ic e 430 the E n glish  Court o f  A ppeal recogn ised  that an em ployer  
m ight o w e  a m ore general duty to em p lo y ees w h o w ere d irectly  in v o lv ed  in  the  
course o f  their em p loym en t in an accid en t caused  b y  their em p lo y er’s n eg lig en ce  
and suffered  p sych iatric injury in con seq u en ce ,431 432 and a llo w ed  som e o f  the  
p o lic e  p la in tiffs  to recover on this ground. T his d evelop m en t w as exp ressly  
b ased  on the rejection  in  P a g e  v  S m ith 432 o f  any d istinction  b etw een  p h ysica l and 
p sych iatric injury w here a duty already ex ists  b etw een  tortfeasor and v ictim .433 434 
T he Court o f  A p p eal reached  its d ec is io n  w ithout reference to the third category  
o f  case. In W a lk e r  v  N o r th u m b e r la n d  C o u n ty  C o u n c il434 C olm an J h eld  that 
w here it w as reasonab ly  foreseeab le  an em p loyee  m ight su ffer a n ervous  
breakdow n b ecau se o f  the stress o f  h is w orkload , the em p lo y er’s ob ligation  to  
provide a sa fe  sy stem  o f  w ork  in vo lved  a duty not to cau se the em p loyee  
p sych iatric dam age b y  reason  o f  the vo lum e or character o f  the w ork he w as  
required to perform . A s  A ustralian authority sh o w s,435 the tw o  ca tegories o f  case  
are c lo se ly  con n ected , a con n ection  underlined by the d iscu ssion  o f  them  in  c lo se  
proxim ity  in the L aw  C o m m issio n ’s R eport.436 437 In W h ite  v C h ie f  C o n s ta b le  o f  
S o u th  Y o rk sh ire  P o l ic e 437 four out o f  fiv e  m em bers o f  the H ou se o f  Lords, 
w ithout d issen tin g  from  the involuntary participant or “occup ation al stress” 
cases, have e lim in ated  the em ploym ent category  recogn ised  b y  the Court o f  
A ppeal -  desp ite the fact that tw o  out o f  the four affirm ed the d ec is io n  in P a g e  v  
S m ith  on w h ich  it w as b ased 438 and a third439 w as a m em ber o f  the m ajority in  
that case. A ccord in g  to Lord Steyn , to  assert that b ecau se an em ployer o w ed  h is  
em p lo y ee  a duty n ot to  cau se him  p h ysica l injury there w as a con com itant duty  
n ot to cau se h im  p sych iatric injury is a non  sequitur.440 W e do n ot advocate  
sp ecia l treatm ent for em p lo y ees w ith  a v ie w  to circum venting the current 
restrictions on recovery  for the n eg ligen t in flic tion  o f  disorder: like h is L ordship ,

429 See Consultation Paper, note 53 supra at [5.37]; Report, note 1 supra at [7.5]-[7.8]. As Dooley v 
Cammell Laird & Co Ltd, note 71 supra itself shows, this category is not in fact restricted to employees, 
though it has sometimes been explained on that basis : see, for example, Frost v Chief Constable o f South 
Yorkshire Police, note 1 supra at 277, per Henry LJ.

430 Note 1 supra.
431 Such a duty had been ruled out in Robertson v Forth Road Bridge Joint Board, note 27 supra.
432 Note 9 supra.
433 Frost v Chief Constable o f South Yorkshire Police, note 1 supra at 265, per Rose LJ.
434 Note 139 supra.
435 See Gillespie v Commonwealth, note 273 supra (cited in Walker v Northumberland County Council, 

note 139 supra)', Wodrow v Commonwealth, note 273 supra (in each case the court affirmed the duty not 
to cause “occupational stress”, but ruled against the plaintiffs on foreseeability and causation grounds); 
Arnold v Midwest Radio Ltd, note 273 supra', Gallagher v Queensland Corrective Services, note 273 
supra', Zammit v Queensland Corrective Services Commission, note 273 supra. See P Handford, note 
273 supra at 161-4.

436 Report, note 1 supra at [7.9]-[7.10]; [7.20]-[7.23].
437 Note 1 supra.
438 Ibid at 1513, per Lord Griffiths; at 1544, per Lord Steyn.
439 Lord Browne-Wilkinson.
440 Note 1 supra at 1545, per Lord Steyn. See also at 1552-4, per Lord Hoffmann.
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w e lo o k  to the “ordinary rules o f  the law  o f  tort”441 w h en  analysin g  e m p lo y e e s’ 
claim s; unlike h im  w e  contend  that it is th ose rules w h ich  are fundam entally  
flaw ed . It m ay be that the appellant p o lice  o fficers argued by reference to the 
involuntary participant ca ses  w ithout d istin gu ish in g  them  from  m ore d irectly  
relevant authorities,442 particularly A ustralian cases such as Mount Isa Mines Ltd 
v Pusey,443 A ustralian courts have never had particular problem s w ith  the 
em ploym ent category and it is a p ity  that their d ec is ion s w ere not ex p o sed  to a 
m ore searching analysis.

T he C om m ission  attem pted to exp lore som e o f  the d ifficu lties  w h ich  arise  
w here psych iatric illn ess  is cau sed  by an appreciation o f  danger or dam age to  
property. It su ggested  that the issu e b ecom es m ore problem atic w here the 
property b e lon ged  to the p la in tiff,444 although one w ou ld  have thought that th is 
w ou ld  b e  the situation  w here m ental injury w ou ld  be m ore readily  foreseeab le  
than any other.445 It a lso  attem pted to grapple w ith  the problem  o f  w hether  
recogn isin g  liab ility  in this area m eans afford ing better protection  to property  
than the person .4 H ow ever, it seem s better not to try and draw an a log ies  
b etw een  w itn essin g  dam age to property and p eop le , s in ce  the latter situation  
raises the sp ecia l prob lem s already d iscu ssed .447 T here is  no doubt that the 
com m on  law  is capable o f  reso lv in g  the issu es o f  liab ility  in property cases, as a 
num ber o f  A ustralian d ec is ion s sh ow .448 449 450 451 M inim al attention w as d evoted  to the  
v ex e d  issu e o f  suits for psychiatric illn ess  con seq u en t on the n eg lig en t  
com m u nication  o f  “bad n e w s” . C on flictin g  v ie w s  exp ressed  by con su ltees w ere  
cited  by the C om m ission  as one reason for not attem pting to co d ify  th is area. 
T here are s ign s that the courts are b eg in n in g  to exp lore its p o ssib ilit ie s . O nly  
a fe w  years ago, there w as little authority: 51 n o w  the courts are b eg in n in g  to

441 Ibid at 1545.
442 See ibid at 1553-4, per Lord Hoffmann.
443 Note 73 supra. See P Handford, note 273 supra at 157-61.
444 Report, note 1 supra at [7.26]. The Law Commission did not consider more complex cases o f property 

ownership, such as where the plaintiff has a leasehold interest.
445 This was the situation in the leading case, Attia v British Gas pic , note 18 supra. It seems likely that 

courts will allow recovery for psychiatric illness caused by injury to pets: see Owens v Liverpool 
Corporation, note 160 supra at 399, per MacKinnon LJ; Cox v McIntosh [1992] CLY 1523 (injury to 
pet dog; distress suffered by plaintiff did not amount to psychiatric illness). It is unlikely that the old 
case o f Davies v Bennison (1927) 22 Tas LR 52, where the plaintiff was shocked on seeing the defendant 
shoot her pet cat but failed to recover, would be decided the same way today.

446 Report, note 1 supra at [7.27].
447 See text accompanying notes 310-26 supra.
448 See, for example, Campbelltown City Council v Mackay, note 130 supra; Electricity Trust o f South 

Australia v Renault (unreported, SC SA, Duggan J, 1 July 1993); Electricity Trust o f South Australia v 
Carver (unreported, SC SA, Duggan J, 2 July 1993); Broken Hill City Council v Tiziani, note 137 supra; 
Bonacristiano v Bulla Shire Council (unreported, Vic CA, 13 February 1998). See also Mason v 
Westside Cemeteries Ltd, note 76 supra.

449 Report, note 1 supra at [7.32]-[7.33].
450 See NJ Mullany, “Negligently Inflicted Psychiatric Injury and the Means o f  Communication o f Trauma -  

Should it Matter?”, note 10 supra at 195-202.
451 See NJ Mullany and PR Handford, note 10 supra, pp 183-91.
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su ggest that there m ay be a duty both  not to com m unicate fa lse  bad n e w s452 and  
not to break true bad n ew s badly  453

IX. C O N C LU SIO N

In m uch  o f  this com m entary on  the L aw  C o m m issio n ’s recom m endations for 
the reform  o f  the law  o f  psych iatric dam age w e  have focu sed  on w hat w e  see  as 
the sh ortcom ings o f  w hat has b een  proposed. U nfortunately, a generally  
p rogressive report has b een  far too in flu en ced  b y  the seem in g ly  entrenched  
flood gates dogm a, w ith  the result that the proposals are m ore m uted than m ight 
oth erw ise have b een  the case. For so  lon g  as d eep ly  rooted  scep tic ism  and  
m iscon cep tion s con cern in g  m ental illn ess  are g iven  a v o ice  v ia  the flood gates  
m yth, true equality  in  lega l protection  and treatm ent o f  p h ysica l and p sych iatric  
injury w ill rem ain e lu sive . T he com m itm ent to “m in im alist in tervention ” and  
m isp laced  hom age paid  to unsubstantiated concerns o f  an inundation o f  
unm eritorious actions h ave com bin ed  to generate a regim e o f  reform  w h ich  fa lls  
short o f  the com preh en sive overhaul so desperately required to rem ed y the 
appalling state o f  E n glish  psych iatric dam age law .

T he L aw  C om m ission  has not done enough  to so lve  the enorm ous problem s  
w h ich  arise from  the d ec is io n  in Page v Smith454 455 and it has m issed  a valuab le  
opportunity to exp lore the con cep t o f  actionable dam age in the con text o f  
p sych iatric illn ess . Parliam ent is seen  as the potential saviour, all h ope  
abandoned that courts are capable o f  sorting the chaos th ey  have created. 
T hough  it is hard to see  h o w  a statutory schem e cou ld  satisfactorily  b e exten ded  
b eyon d  the “core reg im e” w h ich  liberates the p osition  o f  re latives and th ose w ith  
c lo se  ties to the accid en t v ictim , the p osition  o f  other p la in tiffs  w ill not change  
very m uch  should  the proposals b ecom e law . T he anom alous d istin ctions that 
w ill continue to p lagu e the d ecision -m ak ing  p rocess are all too  apparent.

T he n eed  for thorough purification  rather than partial rem od ellin g  o f  the 
com m on law  has b een  re-em phasised  by the regressive m ajority d ec is ion  o f  the 
H ou se o f  Lords in White v Chief Constable o f South Yorkshire Police. N o t  
on ly  has the h igh est appellate court p assed  up the chance to undo som e o f  the 
problem s created b y  its earlier ru lings and p lace the E nglish  law  o f  psychiatric  
dam age on a sounder doctrinal footin g , the d ec is ion  in several respects is a step  
backw ards rather than forwards, w ith  the notable qualification  that the im portant

452 See Allin v City & Hackney Health Authority, note 46 supra (the defendants did not dispute that a duty 
of care existed), discussed by NJ Mullany, note 45 supra.

453 See AB v Tameside & Glossop Health Authority, note 26 supra (the defendants’ counsel conceded that 
they could owe a duty o f care in the circumstances; given the approach adopted, the Court o f Appeal 
refused to be drawn on this issue), discussed by NJ Mullany, note 45 supra; Lew v Mount Saint Joseph 
Hospital Society, note 47 supra. The issues to which these difficult actions give rise were thought of 
such intricacy and complexity that it was not appropriate to burden a jury with the task of adjudication of  
fact or the judge with the formulation o f a charge: see (1998) 55 BCLR (3d) 394. See also Strong v 
Moon (1992) 13 CCLT (2d) 296.

454 Note 9 supra.
455 Note 1 supra.
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d issen tin g  op in ion  o f  Lord G o ff  o f  C h iev eley  is a m asterly statem ent o f  w hat 
ought to have b een  d one and is the lodestar by w h ich  courts should  steer in  
future. O ther courts o f  final appeal, such  as the H igh  Court o f  A ustralia  and the 
Suprem e Court o f  Canada, m ust be v ig ilan t to avoid  the p itfa lls  w h ich  have  
ensnared the appellate courts in England. Careful n ote should  b e taken o f  the 
com p lica tion s and lim itation s o f  the E nglish  case law  and a fram ew ork o f  
princip le produced  m ore in k eep in g  w ith  prevailing psych iatric learning and  
w hat the com m u nity  exp ects as w e  near the tw enty-first century.

In E ngland, for the present, the d isappointing d ec is ion  in White has had the 
regrettable con seq u en ce that the ju d ic ia l develop m en t look ed  for b y  the L aw  
C om m ission  is u n lik ely  to m aterialise. It has s ign ifican tly  underm ined part o f  
the path to progress en v isaged . I f  E nglish  law  is to be hauled  into som e rational 
shape, it m ay b e that Parliam ent w ill have to do it, h ow ever m uch in an ideal 
w orld  one w ou ld  prefer that th is be left to the ju d ges. L eg isla tive  assistan ce  
should  n ever be required to m odernise the com m on law . It should  b e p o ss ib le  to  
trust the appellate ju d iciary  to em brace, rather than shirk, th is onerous  
resp on sib ility  and to accom p lish  the task set. T he fact that leg is la tion  m ay n o w  
be the o n ly  answ er to the w o e s  o f  E nglish  jurisprudence h igh ligh ts the 
im portance o f  the L aw  C o m m iss io n ’s Report. T he law  o f  psychiatric illn ess  has 
b een  subjected  to an overdue and m ost searching exam ination . T he generally  
en lighten ed  and p rogressive v ie w  o f  the n eed s and rights o f  those w h o  suffer  
such  harm  is m uch to be w elcom ed . T he w ork  o f  the L aw  C om m ission  d eserves  
to be regarded as “com pu lsory  reading for Judges and lega l practitioners”456 
concern ed  w ith  th is “very  d ifficu lt f ie ld ” .457 It m ay, perhaps, one day provide a 
b asis for leg is la tiv e  reform  w h ich  m oves the boundary stone onw ards to a m ore  
appropriate resting p lace.

456 Hegarty v EE Caledonia Ltd, note 26 supra at 263, per Brooke U .
457 Arrowsmith v Beeston, note 26 supra at 19, per Brooke U . His Lordship continued: “The Commission’s 

report is available to everyone, free o f charge on its Internet website
[www.gtnet.gov.uk/lawcomm/library/library.htm] so that there is no excuse for lawyers to be unfamiliar 
with the psychiatric learning set out in it, if  they hold themselves out as competent to practise in personal 
injuries litigation o f this type”: at 19-20.

http://www.gtnet.gov.uk/lawcomm/library/library.htm

