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JUDICIAL REVIEW OF PROCEEDINGS FOR REMOVAL 
OF JUDGES FROM OFFICE

ENID CAMPBELL*

I. INTRODUCTION

In A ustralia , ju d g es  are form ally  appointed b y  the relevant v ice-rega l 
representative: the governor-general, a governor o f  a state or the adm inistrator o f  
a territory o f  the C om m onw ealth . T here are statutory p rov ision s for rem oval o f  
ju d g es from  o ff ic e  and in  som e cases they are con stitu tion ally  entrenched. 
S ection  7 2 (ii)  o f  the federal C onstitu tion  o f  A ustralia, for exam ple, p rovides  
that:

The Justices of the High Court and of other courts created by the Parliament -

(ii) Shall not be removed except by the Governor-General in Council, on an address 
from both Houses of the Parliament in the same session, praying for such removal 
on the ground of proved misbehaviour or incapacity.

S ection  53 o f  the N e w  South W ales Constitution Act 1902, as am ended  in  
1992, is m od elled  on  s 7 2 (ii)  o f  the federal C onstitution. It app lies to  all the  
sta te’s ju d ic ia l o fficers  (as d efin ed  in s 52 ) and it is  entrenched b y  s 7B  o f  the 
A c t.* 1

T he statutory p rov ision s for rem oval o f  ju d g es in  the other A ustralian states  
(w ith  the excep tion  o f  V ictoria ), h ow ever, are not con stitu tion ally  entrenched.2 
T he p rov ision s relating to the rem oval o f  ju d g es o f  the Suprem e Courts are, in  
m ost o f  th ese  other states, m od elled  on E nglan d ’s Act o f Settlement 1701

* E m eritus P rofessor  o f  L aw , M on ash  U n iversity .
1 T he p ro v is io n s  to w h ich  s 7 B  ap p lies  can n ot b e  altered u n less the alteration s h ave been  ap p roved  b y  

e lectors v o tin g  at a referendu m .
2 S ec tio n  7 7 (1 )  o f  the V ic tor ian  Constitution Act 1 9 7 5 , on the rem oval o f  S u prem e C ourt ju d g e s , can n ot  

b e altered ex ce p t in  accord an ce  w ith  s 18. T he p ro v is io n s  to w h ich  s 18 ap p lies  can n ot b e  altered e x ce p t  

b y  ab so lu te  m ajorities in  b o th  H ou ses  o f  Parliam ent.
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(e ffec tiv e  from  the a ccess io n  o f  G eorge I in 1714) and the A ct 1 G eo  III, c 23  
(1 7 6 0 ) .3 A rticle  III, s 7 o f  the Act o f Settlement provided  that

judges’ commissions be made quamdiu se bene gesserint [during good behaviour] 
... but upon address of both Houses of Parliament it may be lawful to remove them.

T he A ct o f  1760 provided  that the ju d g e s ’ com m ission s should  continue  
n otw ithstanding the d em ise  o f  the Crown.

B efore  federation, p roceed in gs for rem oval o f  several A ustralian co lon ia l 
ju d g es had b een  taken under the Colonial Leave o f Absence Act 1782, an 
enactm ent o f  the Im perial Parliam ent generally  know n as Burke’s Act.4 T h is A ct  
w as repealed  b y  the sam e Parliam ent in 1964 .5 A fter federation, n o  A ustralian  
state governor seem s to have re lied  upon the A ct and for practical purposes the 
A ct b ecam e a dead letter.6

S in ce federation  very  few  A ustralian ju d ges, at least at superior court lev e l, 
have b een  rem oved  from  o ffic e  or have b een  the subject o f  inquiries w h ich  m ight 
have resu lted  in their rem oval from  o ff ic e .7 C ertainly no case has arisen in  
w h ich  the H igh  Court o f  A ustralia  has had o ccasion  to rule on the leg a lity  o f  a

3 S ee  Constitution Act 186 7  (Q ld ), ss  15 , 16; Supreme Court Act 1995  (Q d ), s 195; Constitution Act 1 9 3 4  
(S A ), ss  7 4 , 75; Constitution Act 1975  (V ic ) , s 7 7 (1 ); Constitution Act 188 9  (W A ), ss  5 4 , 55 ; Supreme 
Court Act 193 5  (W A ), ss  5 4 , 55 . U nder the T asm anian  Supreme Court (Judges’ Independence) Act 
185 7  ju d g e s  are rem ovab le  b y  the G overnor but o n ly  on address o f  both  H ou ses. S ec tio n  4 0 (1 )  o f  the 
Supreme Court Act 1 9 7 9  (N T ) is  m o d elled  on s 7 2 (ii )  o f  the federal C on stitu tion  b u t is n o t en trenched . 
T he p o sitio n  in the A ustra lian  C apita l Territory is d ealt w ith  at Part II S ectio n  A  b e low . T he A ustralian  
le g is la tio n  is r ev iew ed  in PH  Lane, “C on stitu tion a l A sp ec ts  o f  Jud icia l In d ep en d en ce” in H C u n n in gh am  
(ed ), Fragile Bastion: Judicial Independence in the Nineties and Beyond, Jud icia l C o m m iss io n  o f  N S W  
(1 9 9 7 )  61 and Ju stice  JB T h om as, Judicial Ethics in Australia, LBC  Inform ation S erv ices  (2n d  ed , 1 9 9 7 )  
pp 2 0 2 -7 .
In so m e  o f  the states the p ro cess  for the rem oval o f  ju d g es  o f  low er courts is the sam e or sim ilar  to that 
for the rem oval o f  ju d g e s  o f  the Su prem e Court: see  District Courts Act 1967  (Q ld ), s 14 (in ca p a c ity  or 
m isb eh aviou r); District Court Act 1991 (S A ), s 1 5 (1 ) (n o  cau se  is sp ec ified ); Magistrates Court Act 
1987  (T as), s 9  (p roved  m isb eh a v io u r  or in cap acity ); County Court Act 1958  (V ic ) , s 9  (n o  cau se  is 
sp ec if ied ); District Court of Western Australia Act 1 9 6 9  (W A ), s 1 1 (1 ) (m od elled  on  the Act o f  
Settlement). In T asm an ia  and W estern A ustralia , stip en d iary  m agistrates are rem ovab le  o n ly  b y  
parliam en tary process: Magistrates Court Act 1987  (T as), s 9; Stipendiary Magistrates Act 1 9 5 7  (W A ), 
s 5. S ee  a lso  Judicial Commissions Act 1 9 9 4  (A C T ), ss  3 , 5.

4  A c t 2 2  G eo  III, c 75 ; con firm ed  and am en d ed  b y  A ct 54  G eo  III, c 61 . S ee  Willis v Gipps (1 8 4 6 )  5 M o o  
PC  3 7 9 ; 13 E R  5 3 6 ; Montague v Van Diemen’s Land (Lieut-Gov) (1 8 4 9 )  6 M o o  PC  4 8 9 ; 13 E R  7 7 3 . 
B o o th b y  J o f  the S ou th  A ustra lian  S u prem e C ourt w as rem oved  under th is A c t in 1 8 67 . S ee  J T h om son , 
“R em ova l o f  H igh  C ourt and Federal Judges: S om e O b servation s C on cern in g  S ectio n  7 2 ( i i )  o f  the  
A ustralian  C o n stitu tio n ” [1 9 8 4 ]  Australian Current Law at [3 6 0 3 3 ] , n o te  13.

5 B y  the Statute Law Revision Act 1 9 6 4  (U K ). T he A ct d id  n ot state w hether  it w as in ten d ed  to  h ave  
extra-territorial operation .

6  There w ere d ou bts ab ou t w heth er  so m e  o f  the leg is la tio n  o f  the states w as co n s isten t w ith  Burke’s Act: 
see  PH  Lane, n o te  3 supra at 7 4 -5 ; JB T hom as, n ote  3 supra, pp 2 0 3 -4 ; C W heeler, “T he R em ova l o f  
Jud ges from  O ffic e  in W estern  A u stra lia” (1 9 7 9 )  14 UWALR 3 0 5  at 3 1 5 -2 3 ;  J W augh , “T he V ictorian  
G overn m en t and the Ju risd iction  o f  the Su prem e C ourt” (1 9 9 6 )  19 UNSWLJ 4 0 9  at 4 7 2 -3 . I f  rep ugnan t 
to  Burke’s Act the leg is la tio n  w ou ld  h ave  b een  in va lid . F o llo w in g  en actm en t o f  the Australia Act 1 9 8 6  
(C th and U K ) the state parliam en ts p assed  leg is la tio n  to va lid a te  all loca l statutes w h ich  m ig h t p rev io u s ly  
h ave  b een  h eld  in v a lid  on th is ground: Interpretation Act 1987  (N S W ), s 3 4 A  (in serted  199 2 ); Acts 
Interpretation Act 191 5  (S A ) , s 2 2 B  (in serted  1992 ); Acts Interpretation Act 1931 (T as), s 4 6 C  (in serted  
1992 ); Interpretation o f Legislation Act 198 4  (V ic ), s 58  (in serted  1994 ); Interpretation Act 1 9 8 4  (W A ), 
s 7 6 A  (in serted  19 9 4 ).

7  S ee  PH  L ane, n o te  3 supra at 6 2 -3 , 70 .
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d ecisio n  to rem ove a ju d ge  from  o ffice . In Murphy v Lusli the Court entertained  
an application  b y  on e o f  its m em bers for an interlocutory injunction  to restrain  
the inquiry into h is conduct com m ission ed  b y  the Parliamentary Commission o f 
Inquiry Act 1986 (Cth). T he application  w as m ade partly on  the ground that one  
o f  the com m ission ers should  be d isq u alified , but it w as d ism issed .

T he general question  w h ich  th is article addresses is the extent to w h ich  
p roceed in gs, w h ich  m ay result in  the rem oval o f  ju d g es from  o ff ic e , and  
d ecision s to rem ove them  m ay be rev iew ed  b y  courts o f  a supervisory  
ju risd iction . T he article d oes not, h ow ever, broach the m uch larger subject o f  
w hether p resent A ustralian  law s on in vestigation  o f  ju d ic ia l conduct, and  
p roceed in gs for su sp en sion  or rem oval o f  ju d ges, are satisfactory, and, i f  not, 
h o w  th ose law s m ight be im proved .8 9

T he first part o f  the article deals w ith  the kinds o f  inquiries w h ich  m ay be  
undertaken to ascertain  w hether there are grounds for rem oving  a ju d g e  from  
o ffice . It con siders w hether there are any constitu tional constraints on  the u se  o f  
extra-parliam entary b od ies  to conduct such inquiries w h en  a constitu tion  has  
in vested  the p ow er o f  rem oval in  the parliam entary arm o f  governm ent. It a lso  
considers p o ss ib le  grounds on  w h ich  ju d ic ia l rev iew  m ay be sought in  relation  to  
actions taken at the inquiry stage, up to the p oin t at w h ich  a report or 
recom m endation  is m ade. A ttention  is drawn to sp ecia l problem s w h ich  arise  
w h en  the inquiries have b een  undertaken w ith in  a parliam entary forum .

T he article g o es  on  to con sider the ju stic iab ility  o f  d ec is ion s to rem ove ju d g es  
from  o ffic e , in particular th ose d ec is io n s w h ich  have b een  m ade through the 
exerc ise  o f  parliam entary pow ers. D o e s  a ju d ge  w h o  has b een  rem oved  b y  a 
parliam entary p rocess have any p rospect o f  obtaining ju d ic ia l rev iew  o f  the 
ultim ate d ec is io n  that he or she be rem oved  from  o ffice?  Is the ava ilab ility  o f  
ju d ic ia l rev iew  con tin gen t on w hether the p ow er o f  rem oval has b een  
constrained  b y  referen ce to grounds for rem oval or procedures to be fo llo w ed  in  
exerc is in g  a p ow er o f  rem oval? A nd to w hat extent m ay ju d ic ia l rev iew  be  
precluded  b y  privative c lau ses?

T he q u estion s w ith  w h ich  the article deals are, in the m ain, on es w h ich  have  
not so far arisen for d ec is io n  b y  A ustralian courts. S om e o f  them  have, h ow ever, 
arisen in other countries w ith in  the com m on  law  w orld  w h o se  law s in relation  to  
ju d ic ia l tenure resem b le th ose o f  A ustralia. R eference is m ade to pertinent cases  
w h ich  h ave com e b efore courts in  th ese p o lities.

8 (1 9 8 6 )  6 0  A U R  5 2 3 ; 6 5  A L R  65 1 .
9 T he su b ject is  co n sid ered  in  JB T h om as, n o te  3 supra, ch  17. S ee  a lso  C on stitu tion a l C o m m iss io n , Final 

Report (Vol 1), 1 9 8 8  at 4 0 2 -1 1 ;  E C am p b ell, “S u sp en s io n  o f  Jud ges from  O ff ic e ” (1 9 9 9 )  18 Aust Bar 
Rev 6 3 .
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II. PR E -R E M O V A L  IN Q U IR IE S

A. Forms of Inquiry
B efore  a ju d ge  is rem oved  from  o ffic e , there w ill u sually  be an inquiry into  

w hether there are su ffic ien t grounds for rem oval. Indeed, such  an inquiry m ay  
be required b y  law . I f  H ou ses o f  Parliam ent m ust be in vo lved  in the rem oval 
p rocess they m ay appoint a parliam entary com m ittee to m ake such  an inq u iry .10 
I f  the H ou ses are n ot required to be in vo lved  and the d ec is ion  w hether to rem ove  
is to be m ade b y  a v ice-rega l representative, that o fficer  m ay appoint an ad hoc  
com m ittee to m ake enquiries and a d v ise .11 In som e cases it m ay even  b e thought 
appropriate to appoint a royal com m ission  o f  inquiry.

In the case o f  Justice L ion el M urphy, a Justice o f  the H igh  Court o f  A ustralia, 
the federal Parliam ent d ecid ed  that it w as appropriate to entrust the task o f  
inquiry to an extra-parliam entary com m ission . T his it d id b y  en actin g  the  
P a r l ia m e n ta r y  C o m m iss io n  o f  I n q u ir y  A c t  1986 (Cth). T he Q ueensland  
Parliam ent adopted the sam e course o f  action  in the case o f  Justice A n g e lo  
V asta, a Justice o f  the Q ueensland  Suprem e Court, and a ju d ge o f  the D istr ict 
Court. Its sp ecia l m easure w as the P a r lia m e n ta r y  (J u d g e s )  C o m m iss io n  o f  
I n q u ir y  A c t  1988 (C th ).12

N e w  South W ales is  the on ly  A ustralian ju risd iction  in w h ich  there is a 
standing statutory b od y  w ith  the p ow er to m ake inquiries w h ich  m ay u ltim ately  
result in  the rem oval o f  a ju d ge  from  o ffice . T he J u d ic ia l  O ff ic e r s  A c t  1986  
(N S W ) brought into b e in g  a Judicial C om m ission  w h ich  in clud es a C onduct 
D iv is io n . T he c h ie f  ju d g es  o f  the courts o f  N e w  South W ales are e x  o ff ic io  
m em bers o f  the C om m ission . U nder s 15(1) o f  the A ct anyone m ay com plain  to  
the C om m ission  about “a m atter that concerns or m ay concern  the ab ility  or 
behaviour o f  a ju d ic ia l o ff ic er” . T he respon sib le M in ister m ay, under s 16, a lso  
refer such  a m atter to the C om m ission . S ection  15(2) provides that:

The Commission shall not deal with a complaint unless it appears to the 
Commission that

(a) the matter, if substantiated, could justify parliamentary consideration of removal 
of the judicial officer from office;

(b) although the matter, if substantiated, might not justify parliamentary 
consideration of removal of the judicial officer from office, the matter warrants 
further examination on the ground that the matter may affect or may have affected 
the performance of judicial or official duties of the officer.

T he A ct regulates the p rocesses  o f  inquiry. S ection  18 requires a prelim inary  
in vestigation , w h ich  m ay result in  the sum m ary d ism issa l o f  a com plaint. 
S ection  20  item ises  circum stances in w h ich  com plaints m ust be d ism issed  
sum m arily. Should  the C om m ission  not d ism iss a com plain t sum m arily, then it

10 S ee , for ex a m p le , Sen ate  S e le c t C om m ittee  on the C on d u ct o f  a Jud ge, Report to the Senate, A u g u st  
1 9 8 4  (PP 1 6 4 /1 9 8 4 );  S en a te  S e le c t C om m ittee  on A lleg a tio n s  C on cern in g  a Jud ge, Report to the Senate, 
O ctob er 198 4  (PP 2 7 1 /1 9 8 4 ) .

11 P rin cip les o f  procedural fa irn ess w ou ld  u su a lly  require the ad op tion  o f  su ch  a m easure: see  FAI
Insurance Ltd v Winneke (1 9 8 2 )  151 C L R  34 2 .

12 T he m em b ers o f  b oth  C o m m iss io n s  w ere all retired ju d g es.
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m ust refer the com plain t to its C onduct D iv is io n  for in vestiga tion .13 B ut in  its 
reference the C om m ission  m ust, according to s 19, c la ss ify  the com plain t as 
either serious or m inor. T he com plain ts w h ich  m ust be c la ss ified  as serious are 
those w h ich  “i f  substantiated, cou ld  ju stify  parliam entary consideration  o f  the 
rem oval o f  the ju d ic ia l o fficer  from  o ff ic e ”.14

H o w  a com plain t is c la ss ified  b y  the C om m ission  a ffects the m anner in w h ich  
the com plain t is in vestigated  b y  the C onduct D iv is io n  and thus the ou tcom e o f  
the investigation . I f  the com plain t has b een  c la ss ified  as m inor, then  the 
hearings in relation  to the com plain t m ust be conducted  in private. If, h ow ever, 
the com plain t has b een  c la ss ified  as serious, the general rule is that the hearing  
should  be in p u b lic .15 A nother stipulation  is that, i f  the com plain t has b een  
c la ss ified  as serious, the report o f  the C onduct D iv is io n  on its in vestigation  m ust 
b e p resented  to the governor.16 Should  that report be adverse to the ju d ic ia l 
officer, the M in ister m ust table it in the Parliam ent.17 T o assist them  in the 
discharge o f  their in vestigatory  functions, the Judicial C om m ission  and the 
C onduct D iv is io n  have b een  in vested  w ith  all o f  the statutory p ow ers g iv en  to  
royal com m ission s b y  standing state leg is la tio n .18

In 1992 the J u d ic ia l  O ff ic e r s  A c t  1986 (N S W ) w as am ended to p rovide (in  
s 4 1 ) that the ju d ic ia l o fficers  o f  the state cannot b e rem oved  in  the ab sen ce o f  a 
report from  the C onduct D iv is io n  o f  the Judicial C om m ission  to the governor  
stating that the m atters reported on cou ld  ju stify  parliam entary consideration  o f  
rem oval. T o  date o n ly  on e such  report has b een  presented  - that o f  1998 in  
respect o f  Justice V in ce  B ruce o f  the Suprem e Court. A  m otion  for the rem oval 
o f  the ju d ge  from  o ff ic e  w as introduced in the L eg isla tive  C ou n cil but w as  
defeated .

T he system  for in vestigation  o f  com plaints against ju d g es estab lish ed  b y  the 
N e w  South W ales J u d ic ia l  O ff ic e r s  A c t  1986 is not unique. A  com parable  
system  w as estab lish ed  b y  the India J u d g e s ' In q u ir y  A c t  1 9 6 8 ,19 b y  the J u d ic ia l  
C o u n c ils  R e fo r m  a n d  J u d ic ia l  C o n d u c t a n d  D is a b i l i ty  A c t  198020 in the U n ited  
States o f  A m erica and b y  the J u d g e s  A c t  198521 o f  Canada.

T he J u d ic ia l  O ff ic e r s  A c t  1994 o f  the A ustralian Capital Territory represents a 
som ew hat d ifferent sy stem  for in vestigation  o f  com plain ts against ju d g es w h ich , 
i f  substantiated, m ay result in their rem oval. T he p ow er to rem ove is  v ested  in  
the L eg isla tive  A ssem b ly  and the E xecu tive, the latter con sistin g  en tirely  o f  
M inisters for the tim e b eing . (In this Territory there is  no v ice-rega l 
representative.) Judicial o fficers  cannot, h ow ever, be rem oved  from  o ff ic e

13 S ec tio n  2 1 . T he C o n d u ct D iv is io n  m u st c o n s is t  o f  three m em b ers. A t lea st tw o  m u st b e  serv in g  ju d g es;  
the third m em b er m a y  b e  a retired ju d g e .

14 S ec tio n  30 .
15 S e c tio n  2 4 .
16 S ec tio n  2 9 .
17 S ec tio n  2 9 .
18 S e c tio n  2 5 .
19  E n acted  under art 1 2 4 (5 )  o f  the C on stitu tion  o f  India. A rtic le  1 2 4 (4 ) is sim ilar  to s 7 2 ( i i )  o f  the  

A ustralian  federal C on stitu tion .
2 0  2 8  U S C  § 3 3 2 .
21 S ec tio n  65 .
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excep t after investigation  and report b y  a Judicial C om m ission  appointed  b y  the 
E xecu tive  to in vestigate  a particular matter. Such  a C om m ission  m ust con sist o f  
three serving ju d g es  or tw o serving ju d ges and one form er ju d ge.

There are tw o  w ays in w h ich  inquiries b y  a Judicial C om m ission  m ay be  
initiated. I f  a com plain t is m ade b y  a m em ber o f  the public to the A ttorney- 
G eneral and that o fficer  “is sa tisfied  on  reasonable grounds that the com plain t 
cou ld , i f  substantiated, ju stify  consideration  b y  the L eg isla tive  A ssem b ly  o f  a 
reso lu tion  requiring the rem oval from  o ff ic e  o f  the ju d ic ia l o fficer  the subject o f  
the com plain t”, then the A ttorney-G eneral m ust request the E xecu tive  to appoint 
a Judicial C om m ission ; and the E xecu tive  m ust acced e to the request.22 
A ltern atively , a m em ber o f  the L eg isla tive  A ssem b ly  m ay, b y  m otion , seek  to  
have a sp ec ific  a llegation  exam in ed  b y  a Judicial C om m ission . N o tic e  o f  the 
m otion  m ust be g iven  to the A ttorney-G eneral w ith in  a sp ec ified  tim e. I f  w ith in  
that tim e the A ttorney-G eneral has not n o tified  the m em ber that the E xecu tive  
has b een  requested  to appoint a Judicial C om m ission , then the A ssem b ly  m ay  
reso lve that the com plain t be exam in ed  b y  such a C om m ission . That reso lu tion  
o b liges the E xecu tive  to appoint a C om m ission .23 T he report o f  a C om m ission  
m ust be subm itted to the A ttorney-G eneral and tabled b efore the L eg isla tive  
A ssem b ly .24

T he Judicial Officers Act 1994  (A C T ) m akes it clear that the o n ly  m atters 
w h ich  m ay be referred to a Judicial C om m ission  are on es w h ich  relate or m ay  
relate “to the b eh aviour or p h ysica l or m ental capacity  o f  a ju d ic ia l o ff ic er” . 
S ection  5 (1 ) o f  the A ct lim its the grounds on w h ich  such  an o fficer  m ay be  
rem oved  to “m isb eh aviou r or p h ysica l or m ental incapacity” . B ut i f  the  
L eg isla tive  A ssem b ly  p asses  a reso lu tion  requiring the E xecu tive  to rem ove a 
ju d ic ia l o fficer  from  o ffic e  on  any one o f  these grounds, the E xecu tive  is bound  
to com p ly  w ith  that requirem ent. T he A sse m b ly ’s reso lu tion  m ust, h ow ever, 
have b een  preceded  b y  an inquiry and a report b y  a Judicial C om m ission , and  
sp ecified  steps m ust b e taken to ensure that the ju d ic ia l o fficer  concern ed  has  
b een  afforded  due p ro cess .25

T he territory’s A ct is  not entrenched and can be repealed  or am ended like any  
other statute.

B. Constitutionality of Extra-Parliamentary Inquiries
A  constitu tion al requirem ent that ju d g es cannot be rem oved  from  o ff ic e  

excep t through a parliam entary p rocess d oes not preclude the relevant parliam ent 
from  en acting leg is la tio n  w h ich  estab lish es extra-parliam entary m achinery for  
in vestigation  and report on ju d ic ia l conduct. U nder the C onstitu tion  o f  the 
U n ited  States o f  A m erica  ju d g es o f  the federal courts cannot be rem oved  from  
o ffic e  excep t through im peachm ent b y  the H ou se o f  R epresentatives and trial

22  S ec tio n  16.
23  S ee  ss 16 and 18.
2 4  T he ju d ic ia l o ff ice r  w h o  is  the su b ject o f  the report m u st b e  afford ed an opp ortu n ity  to  co m m en t on  it 

and the co m m en ts , i f  any , m u st a lso  b e  tab led  (ss  23  and 2 4 ).
25  Part IV.
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b efore the Sen ate.26 B ut, to date, all ch a llen ges to the con stitu tion ality  o f  the  
J u d ic ia l  C o u n c il  R e fo r m  a n d  J u d ic ia l  C o n d u c t a n d  D is a b i l i ty  A c t  1980 have  
b een  u n su ccessfu l.

U nder this A ct, a Judicial C ou n cil m ay appoint an in vestigatin g  com m ittee to  
in vestigate com plain ts against ju d g es w h o are accused  o f  en gaging  “in conduct 
prejudicial to the e ffec tiv e  and exp ed itiou s adm inistration o f  the b u sin ess o f  the 
courts” as w e ll as com pla in ts w h ich  a llege an inab ility  to d ischarge the duties o f  
ju d ic ia l o ff ic e  “b y  reason  o f  m ental or p h ysica l d isab ility” .27 A fter investigation , 
the Judicial C ou n cil is  to “take such  action  as is appropriate to assure the 
effec tiv e  and exp ed itiou s adm inistration o f  the b u sin ess o f  the courts w ith in  the 
circu it” .28 T he action  m ay be an order “that for a tem porary period  no further 
cases be assign ed  to the ju d g e” . I f  the in vestigation  has d isc lo sed  “a p oten tia lly  
im peachable o ffe n se ”, the Judicial C ou n cil m ay refer the com plaint, and the  
record and p roceed in gs in  relation  to it, “to the Judicial C onferen ce o f  the U n ited  
States for p o ss ib le  transm ission  to the H ou se o f  R ep resen tatives” . T he  
transm ission  to the H ou se  is, h ow ever, no m ore than a determ ination b y  the 
Judicial C on feren ce “that consideration  o f  im peachm ent m ay be warranted” .29

In the case  o f  a M a tte r  o f  C e r ta in  C o m p la in ts  u n d e r  I n v e s t ig a t io n  b y  an  
I n v e s t ig a t in g  C o m m itte e  o f  th e  J u d ic ia l  C o u n c il  o f  th e  E le v e n th  C ir c u i t ,30 a 
federal C ircuit Court rejected  a ch a llen ge to the con stitu tion ality  o f  th is  
leg isla tion . T he Suprem e Court o f  the U n ited  States subsequently  d en ied  an  
application  for certiorari, thereby ind icating that it found no reason  to rev iew  the 
d ec isio n  o f  the low er court.31 T he C ircuit Court had rejected  the argum ent that, 
in  assign in g  to ju d g es a non-ju d icia l function , the statute v io la ted  separation o f  
p ow ers princip les enshrined  in the C onstitution . T he C ircuit Court h eld  that:

the judicial complaint procedures, being ancillary to the administration of the 
courts, are duties which the Congress could properly confer upon the judicial rather 
than the executive branch. Indeed ... far more serious separation of powers 
objections would have arisen had the same powers 3|>een conferred upon a 
permanent agency in the executive (or legislative) branch.3

There w ere other grounds on w h ich  the constitu tionality  o f  the statute w as  
ch a llen ged , but w h ich  the C ircuit Court did not accept as valid . O ne w as that the 
statute im properly derogated  from  the indep en d en ce o f  the federal ju d iciary  and  
detracted from  the p ow er o f  rem oval conferred b y  the C onstitution  upon the  
C on gress.33 A nother w as that the A ct infringed  the due p rocess rights o f  ju d g es  
under in vestigation .34 T he C ircuit Court did not find it n ecessary  to rule on the 
con stitu tion ality  o f  the p rov ision s in  the A ct w h ich  a llo w  a Judicial C ou n cil “to

2 6  A rtic le  I, ss  1 .5 , 3 .6  and 3 .7 ; art II, s 4 .
2 7  2 8  U S C s  3 7 2 (c )(1 ) .
28  28  U S C  s 3 7 2 (c ) (6 )  and (7 ).
2 9  28  U S C  s 3 7 2 (c )(8 ) .
3 0  7 8 3  F 2d  148 8  (1 9 8 6 ) .
31 4 7 7  U S  9 0 4  (1 9 8 6 ) .
32  7 8 3  F 2d  148 8  at 1 5 0 5 -6 .
33  Ibid at 1 5 1 0 -1 2 .
3 4  Ibid at 1 5 1 3 -1 4 . S ee  a lso  Hastings v Judicial Conference of the United States, 8 2 9  F 2d  91 (1 9 8 7 ) .
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forbid further assignm en t o f  cases  to a ju d ge on a tem porary b asis for a tim e  
certain” or to “reprim and b y  pub lic  announcem ent” .35

T he con stitu tion ality  o f  the A ustralian P a r lia m e n ta r y  C o m m iss io n  o f  I n q u ir y  
A c t  1986 (Cth) w as ch a llen ged  in M u r p h y  v L u s h ,36 though the report o f  the case  
d oes n ot exam in e w hat the ground o f  the ch a llen ge w as. In the event, the court 
did not find  it n ecessary  to rule on  this ch allen ge. T he case  had com e b efore the 
H igh  Court, constitu ted  b y  s ix  Justices, as an application  for an interlocutory  
injunction  to restrain the C om m ission  from  p roceed in g  w ith  the inquiry  
entrusted to it b y  the Parliam ent. T he Justices accepted  that the va lid ity  o f  the  
A ct w as a triable issu e  but th ey  d ecid ed  that con ven ien ce  required that the 
inquiry should  proceed . T he injunction  sought w as for that reason  refused . 
Justice M urphy d ied  before the C om m ission  com pleted  its inquiry. (Indeed  the 
C om m ission  w as e ffe c tiv e ly  counterm anded b y  a federal enactm ent w h ich  w as  
p assed  on ce it b ecam e know n that the ju d ge w as a fflicted  w ith  a term inal 
illn ess .)

H ad the H igh  Court found it n ecessary  to rule on the ch a llen ge b y  Justice  
M urphy to the va lid ity  o f  the A ct, it is doubtful w hether it w ou ld  h ave h eld  the  
A ct to be unconstitutional. T he task o f  the C om m ission  under s 5 (1 ) o f  the A ct  
w as sim p ly  to “inquire, and ad vise the Parliam ent, w hether any conduct o f  the  
H onourable L ionel K eith  M urphy has b een  such as to am ount, in its op in ion , to  
proven  m isbehaviour w ith in  the m eaning o f  section  72 o f  the C onstitu tion ” . 
T his task did n ot in v o lv e  the exerc ise  o f  any o f  the ju d ic ia l p ow ers o f  the 
C om m onw ealth . N or w as it on e w h ich  in vo lved  an im perm issib le d elegation  o f  
the p ow ers vested  in the H ou ses o f  Parliam ent and the G overnor-G eneral in  
C ouncil b y  s 7 2 (ii)  o f  the C onstitution . T he three m em bers o f  the C om m ission  
w ere required under the A ct to b e ju d g es or form er ju d g es o f  a federal court or a 
Suprem e Court o f  a state or territory, but th ey  w ere to be appointed b y  
reso lu tion s o f  the Senate and the H ou se o f  R epresen tatives.37 N o  ju d ge  or 
form er ju d ge  w as required to accep t appointm ent. A nd, had a serving ju d ge  o f  a 
federal court accep ted  appointm ent, it is u n lik ely  that the H igh  Court w ou ld  have  
held  that h is or her participation  in the inquiry w as incom patib le w ith  the duties  
o f  ju d ic ia l o ff ic e  and that the appointm ent w as, for that reason, in valid .38

For constitu tional purposes, the P a r lia m e n ta r y  C o m m iss io n  o f  I n q u ir y  A c t  
1986 (C th) cou ld  be characterised as a law  w ith  respect to a m atter incidental to  
the execu tion  o f  p ow ers vested  b y  s 7 2 (ii)  o f  the C onstitution  in the H ou ses o f  
the federal Parliam ent and o fficers  o f  the C om m onw ealth . T he A ct cou ld  
therefore b e regarded as one o f  a kind the Parliam ent is exp ressly  authorised to  
enact under s 5 1 (x x x ix )  o f  the C onstitution  - the express incidental pow er. 
A lth ou gh  the A ct includ ed  penal p rov ision s w h ich  m ight have b een  u sed  against 
p ersons w h o , for exam ple, fa iled  to respond to a w itn ess  sum m ons, it is u n lik ely  
that th ese p rov ision s cou ld  have b een  assa iled  on the ground that th ey  w ere

35  Ibid at 1 5 10 .
36  (1 9 8 6 )  6 0  A U R  5 2 3 ; 65  A L R  6 5 1 .
37  S ec tio n  4 (2 ) .
38  S ee  Wilson v Minister for Aboriginal and Torres Strait Islander Affairs (1 9 9 6 )  189  C L R  1.
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disproportionate m easures.39 T he p rov ision s certainly did not stray b eyon d  the 
pow ers and p riv ileges w h ich  the H ou ses o f  the Parliam ent m ight th em se lves  
have exerc ised  had th ey  undertaken the inquiry, pursuant to s 4 9  o f  the 
C onstitution.

C . Grounds for Judicial Review
There can be little  doubt that, subject to any valid  privative c la u ses ,40 the  

actions o f  an extra-parliam entary com m ission  o f  inquiry w h ich  has b een  
estab lished  to inquire into and report on the conduct o f  a ju d ge  are subject to  
ju d ic ia l rev iew  accord ing to general p rincip les o f  adm inistrative law . A  b od y  o f  
this kind is an alogou s to a royal com m ission  o f  inquiry or a b od y  such  as the 
Independent C om m ission  A gain st Corruption created b y  the N e w  South  W ales  
In d e p e n d e n t C o m m iss io n  A g a in s t  C o r ru p tio n  A c t  1988. Courts o f  supervisory  
ju risd iction  have on  m any o cca sio n s b een  asked to rev iew  the actions o f  such  
b od ies and have n ot h esitated  to do so.

T he grounds upon w h ich  ju d ic ia l rev iew  m ay be sought are several. I f  the 
com m ission  is a creature o f  statute and the statute has prescribed q u a lification s  
for appointm ent to it, an appointm ent m ight be ch allen ged  on the ground that the 
appointee d oes n ot p o ssess  the requisite q ualifications. I f  the com m ission  is  
bound to observe p rincip les o f  natural ju stice , p roceed in gs m ay be instituted  in  
an appropriate court o f  law  to prevent the participation, or further participation, 
in  the inquiry, o f  a particular com m ission er on the ground that there is  
reasonable apprehension  o f  b ias on  h is or her part.41 C ertainly the H igh  Court o f  
A ustralia  had no doubt about its ju risd iction  under s 7 5 (v) o f  the federal 
C onstitution  to entertain the su it b y  Justice M urphy for an interlocutory  
injunction  to restrain p roceed in gs before the C om m ission  appointed under the 
P a r l ia m e n ta r y  C o m m iss io n  o f  I n q u ir y  A c t  1984 (Cth) on the ground that its 
p resid ing m em ber w as d isq u a lified  b y  reason  o f  the rule against b ias.42 Judicial 
rev iew  cou ld  a lso  b e sought on  the ground that the com m ission  had acted  in  
breach o f  statutory procedural requirem ents or in breach o f  com m on  law  
requirem ents o f  procedural fa irn ess.43

Y et another ground on  w h ich  a court ruling m ay be sought during the course  
o f  p roceed in gs b efore a com m ission  o f  inquiry is that the com m ission  ca lled  for 
a kind o f  ev id en ce  under sum m ons, the g iv in g  or production o f  w h ich  it cannot 
leg a lly  require. It is n o w  w e ll estab lished  that p riv ileges such  as the p riv ilege  
against self-in crim ination  and lega l p rofession al p riv ilege are availab le not

3 9  O n w h en  p rop ortion a lity  is  a m easure o f  the v a lid ity  o f  statutes, see  Leask v Commonwealth (1 9 9 6 )  187  
C L R  5 7 9 .

4 0  S ee  Part IV  b e lo w .
41 Gibson v O ’Keefe (unreported , N S W  S u prem e C ourt, E in ste in  J, 2 6  June 1 9 9 8 ).
4 2  Murphy v Lush (1 9 8 6 )  6 0  A L JR  5 2 3 ; 65  A L R  6 5 1 .
43  ICAC v Chafey (1 9 9 3 )  3 0  N S W L R  21 ; Rees v Crane [1 9 9 4 ] 2  A C  173; Barnwell v Attorney-General 

[1 9 9 4 ]  3 LR C  30 .
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m erely  in curial p roceed in gs but a lso  in proceed in gs b efore extra-curial b od ies, 
u n less th ose p r iv ileges h ave clearly  b een  overridden or m od ified  b y  statute.44

A nother princip le w h ich  m ay b e o f  particular relevance w h en  ju d ic ia l conduct 
is under investigation  is that a ju d ge  cannot be com p elled  to testify  either about 
h is or her reasons for d ec is io n s in  particular cases or about the m anner in w h ich  
ju d ic ia l d iscretion s and p ow ers have b een  exercised  b y  h im  or her.45 N or can  
ju d ic ia l o fficers  w h o  are resp on sib le  for a llocatin g  cases am ong the m em bers o f  
a court be com p elled  to testify  about their reasons for se lec tin g  one ju d ge  rather 
than another to sit in  a particular ca se .46

Courts o f  supervisory ju risd iction  have in the past entertained applications for  
orders to prevent certain inquiries b ein g  pursued b y  a com m ission  o f  inquiry on  
the ground that th ose inquiries go  b eyon d  the co m m iss io n ’s term s o f  referen ce.47 
I f  the inquiry is on e in  w h ich  the com m ission  is required to in vestigate  
a llegation s against a ju d ge  and to report on whether, in  its op in ion , the ju d g e ’s 
conduct am ounts to m isbeh aviou r or incapacity  w ith in  the m eanin g  o f  a 
con stitu tional or statutory p rovision , a court m ay be asked to restrain  
in vestigation  o f  a particular a llegation  on the ground that, even  i f  it w ere to be  
substantiated, it cou ld  n ot reasonably  be regarded as ind icative o f  m isbeh aviou r  
or incapacity .48 Judicial com m ission s m ay, at an early stage in their p roceed in gs, 
find it n ecessary  to m ake ru lings on w hat a llegation s can and cannot be  
in vestigated .49 T h ose ru lings m ay be con tested  b y  the ju d ge w h o is the subject 
o f  the investigation  or b y  a person  sum m oned to g ive  ev id en ce on a particular 
m atter.50 It is a lso  co n ce ivab le  that i f  the com m ission  has d eclin ed  to in vestigate  
certain a llegation s on  the ground that, even  i f  substantiated, th ey  w ou ld  n ot 
ind icate m isbeh aviou r or incapacity , som eon e w ith  the requisite standing to sue  
m ight seek  ju d ic ia l rev iew  o f  the co m m issio n ers’ d ecision  not to in vestiga te .51

There is a Canadian precedent for ju d ic ia l rev iew  o f  an extra-parliam entary  
d ecisio n  to initiate an inquiry into a ju d g e ’s fitn ess to rem ain in o ff ic e . Gratton 
v Canadian Judicial Council and Attorney-General o f Canada52 con cern ed  a

4 4  Hammond v Commonwealth (1 9 8 2 )  152  C L R  188; Sorby v Commonwealth (1 9 8 3 )  152 C L R  28 ; Baker v 
Campbell (1 9 8 3 )  153 C L R  52; Esso Australian Resources Ltd v Dawson (1 9 9 9 )  162 A L R  7 9 .

4 5  Duke o f Buccleuch v Metropolitan Board of Works (1 8 7 2 )  L R  5 H L 4 1 8  at 4 3 3 , 4 5 7 ,  4 5 8 ,  4 6 2 ;  
Hennessy v Broken Hill Co Pty Ltd (1 9 2 6 )  38  C L R  3 4 2  at 3 4 9 ; Zanatta v McCleary [1 9 7 6 ]  1 N S W L R  
2 3 0 ; MacKeigan v Hickman [1 9 8 9 ]  2  S C R  7 9 6  at 8 2 8 -3 4 ; Warren v Warren [1 9 9 6 ] 3 W L R  1 1 2 9  at 
1 1 3 6 -7 , per Lord W o o lf  M R ; Evidence Act 199 5  (C th ), ss  1 6 (2 ) and 129; Evidence Act 1 9 9 5  (N S W ), 
ss 1 6 (2 ) and 129.

4 6  MacKeigan v Hickman, n o te  45  supra.
4 7  Thelander v Woodward [1 9 8 1 ] 1 N S W L R  6 4 4 ; Queensland v Wyvill (1 9 8 9 )  9 0  A L R  6 1 1 ; Eatts v 

Dawson (1 9 9 0 )  93  A L R  4 9 7 ; Attorney-General (Queensland) v Queensland (1 9 9 0 )  9 4  A L R  5 1 5 . B u t a 
court m a y  d e c lin e  to in terven e on  the ground that the ap p lica tion  for rev iew  is  prem ature: see  Langton v 
ICAC (u nreported , N S W  Su prem e C ourt, S p erlin g  J, 8 A pril 1998 ).

4 8  O n the co n cep t o f  “m isb eh a v io u r” see  T h om as, n ote  3 supra, pp  15 -19 .
4 9  T he ‘M urphy C o m m iss io n ’ presen ted  a report on  w h at m ig h t con stitu te  m isb eh aviou r: Parliamentary 

Commission of Inquiry: Re the Honourable Mr Justice Murphy (PP 4 4 3 /1 9 8 6 ) ,  reprinted  in  (1 9 8 6 )  2  
Aust Bar Rev 2 0 3 .

5 0  Ross v Costigan (No 1) (1 9 8 2 )  41 A L R  3 1 9 ; Ross v Costigan (No 2) (1 9 8 2 )  41 A L R  3 3 7 ; Lloyd v 
Costigan (1 9 8 3 )  4 8  A L R  2 4 1 ; Harper v Costigan (1 9 8 3 )  5 0  A L R  6 65 .

51 T he p erson  or b o d y  ap p o in tin g  the co m m iss io n  w ou ld  p resu m ab ly  h a v e  standing.
52  [ 1 9 9 4 ] 2  FC 7 6 9  (Trial D iv ).
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d ecisio n  m ade under the Judges Act 1985 (Can) to inquire into an a llegation  that 
a ju d ge o f  the Ontario Court o f  Justice m ay have b een  incapacitated  b y  reason  o f  
infirm ity. T he a lleg ed  infirm ity had been  occasion ed  b y  a stroke. Judicial 
rev iew  o f  the d ec is io n  w as sought on  the ground that, even  i f  the a llegation  w as  
substantiated, it w o u ld  not constitu te grounds for rem oval o f  the ju d g e  from  
o ffic e  under s 9 9 (1 ) o f  the Canadian Constitution Act 1867. T his A ct provides  
that “the ju d g es  o f  the superior courts shall h o ld  o ff ic e  during good  behaviour, 
but shall b e rem ovab le by the G overnor G eneral on address o f  the Senate and  
H ou se o f  C om m on s” . T he Federal C ourt’s d ec is io n  in the case  w ill b e exam in ed  
later in  the artic le .53 For present purposes it is su ffic ien t to record that the Trial 
D iv is io n  o f  the Federal Court had no doubts about its ju risd iction  to rev iew  the  
d ecisio n  that there should  be an inquiry and to pronounce on the m eanin g  and  
e ffec t o f  s 9 9 (1 ) o f  the Constitution Act 1867. T he result o f  the ruling o f  the 
Court w as that the inquiry com m ission ed  by the Judicial C ou n cil w as a llow ed  to  
proceed .

It is  by no m eans unknow n for reports o f  com m ission s o f  inquiry to b e the 
subject o f  application s for ju d ic ia l rev iew . U n less  such  reports carry lega l 
con seq u en ces they cannot be quashed by certiorari.54 B ut they can b e the subject 
o f  declaratory r e lie f  on  grounds such as e x c e ss  o f  ju risd iction ,55 breach o f  an  
ob ligation  to accord  procedural fa irn ess,56 or a finding w h ich  is not op en  in  law , 
for exam ple a finding that certain conduct am ounts to  corruption.57

In 1998, a Justice o f  the Suprem e Court o f  N e w  South W ales, Justice V in ce  
B ruce, instituted  p roceed in gs in that court in an attem pt to prevent a report o f  the  
Judicial C om m ission  o f  that state, in  respect o f  com plain ts about him , b e in g  u sed  
as a b asis for h is rem oval from  o ff ic e  by the requisite parliam entary p rocess. 
T he C om m ission  had, after inquiry, reported that there w as a case  for 
consideration  b y  the N e w  South  W ales H ou ses o f  Parliam ent as to w hether the  
ju d ge  should  be rem oved  from  o ff ic e  on  the ground o f  a continuing incapacity  to  
fu lfil the duties o f  o ff ic e . T he com plain ts about Justice B ruce w ere principally  
concern ed  w ith  lo n g  d elays in d elivery  o f  ju d gm en ts in ca ses  tried b efore him . 
T he ap plication  o f  the ju d g e  for ju d ic ia l rev iew  rested partly on  a con tention  that 
there w as no ev id en ce  to support the finding in the report and partly on  a 
contention  that the Judicial Officers Act 1986  (N S W ) required that a report o f  
the C onduct D iv is io n  o f  the Judicial C om m ission  w h ich  cou ld  lead  to a 
parliam entary address for rem oval o f  a ju d ge  had to be a unanim ous report o f  all 
three m em bers o f  that C onduct D iv is io n . T he Court o f  A ppeal, w h ich  heard the 
case , rejected  Justice B ru ce’s contention s, but noted  that i f  the three persons  
constitu tin g  the C onduct D iv is io n  w ere not unanim ous the report should  say  so,

53 See text accompanying notes 64-6 infra.
54 R v Collins; Ex parte ACTU-Solo Enterprises Pty Ltd (1976) 8 ALR 691; 50 ALJR 471.
55 Balog vICAC(1990) 169C L R 625.
56 Ainsworth v Criminal Justice Commission (1992) 175 CLR 564.
57 Greiner v ICAC (1992) 28 NSWLR 125.
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and that the d issen tin g  m em ber should  record h is or her reasons for d issent. T his  
should  b e done in order to inform  the Parliam ent.58

D. Judicial Review of Parliamentary Proceedings
W hen an inquiry into the conduct o f  a ju d ge  has been  undertaken w ith in  a 

parliam entary forum , ju d ic ia l rev iew  o f  the p roceed ings w ou ld  gen erally  be  
regarded as in breach o f  parliam entary p riv ilege. If, how ever, a person  
sum m oned to appear as a w itn ess  b efore a H ou se or a parliam entary com m ittee  
fa iled  to appear or refused  to answ er questions, and for that failure or refusal w as  
adjudged to be in contem pt o f  parliam ent and p en alised  b y  im prisonm ent, it is  
p o ssib le  that a court o f  law  w ou ld  entertain an application  for a determ ination o f  
the question  w hether the con d uct adjudged to be in contem pt w as capable o f  
b ein g  so  regarded.59

Courts o f  law  w ou ld  certain ly d eclin e to rev iew  a parliam entary m otion  for  
rem oval o f  a ju d ge  and w ou ld  probably d eclin e a lso  to entertain p roceed in gs the  
ob ject o f  w h ich  w as to prevent a parliam entary address for rem oval b e in g  
presented  to a v ice-rega l representative, or to obtain a declaration  that the  
address cou ld  not leg a lly  be acted upon: for exam ple, b ecau se the address fa iled  
to assign  grounds for rem oval. E ven  i f  a court w ere to accept that a d ec is io n  to  
rem ove a ju d ge, upon parliam entary address, is  su scep tib le to  ju d ic ia l rev iew , it 
m ight w e ll con sider it inappropriate to  intervene b efore such  a d ec is io n  is  m ade. 
Judicial intervention  in parliam entary leg is la tive  p rocesses is, after all, gen era lly  
con sidered  inappropriate n otw ithstanding that the leg isla tion  w h ich  resu lts from  
that p rocess m ay b e unconstitu tion al.60 A  parliam entary address for the rem oval 
o f  a ju d g e  can b e seen  as an alogou s to a B ill for an A ct.

III. JUDICIAL REVIEW OF DECISIONS TO REMOVE 
JUDGES FROM OFFICE

A  d ecis io n  to  rem ove a ju d g e  from  o ff ic e  is  a m om entous d ec is io n  n ot o n ly  
for the ju d g e  but for the ju d iciary  as a w h o le . It w ill b e a d ec is io n  o f  great 
m om ent regardless o f  w hether it is  leg a lly  valid. Judges in respect o f  w h om  such  
d ec isio n s have b een  m ade, w h o  b e liev e  th ose d ec is ion s to be quite w rong or 
unfair, m ay seek  ju d ic ia l re v ie w  o f  them . T h ose w h o have been  en d ow ed  w ith  
lega l authority to d ism iss  a ju d g e  from  o ff ic e  m ay, b efore ex erc is in g  that 
authority, seek  assurance that w hat th ey  propose to do is  law fu l or not  
su scep tib le  to  ch a llen ge  b efore a court o f  law .

58  Bruce v Cole (1 9 9 8 )  4 5  N S W L R  163 . T he parliam en tary p roceed in gs on  the m otion  for d ism issa l o f  the  
ju d g e  are d escrib ed  in J W au gh , “A  Q u estion  o f  C apacity: T he C ase  o f  Ju stice  B ru ce” (1 9 9 8 )  9  PLR 
2 2 3 .

59  S ee  Burdett v Abbott (1 8 1 1 )  14 E ast 1 at 150; 104  E R  501 at 558 ; R v Richards; Ex parte Fitzpatrick 
and Browne (1 9 5 5 )  92  C L R  157 at 162; Parliamentary Privileges Act 198 7  (C th ), s 9.

6 0  Hughes and Vale Pty Ltd v Gair (1 9 5 4 )  9 0  C L R  2 0 3 ; Clayton v Heffron (1 9 6 0 )  105  C L R  2 1 4  at 2 3 5 ;  
Cormack v Cope (1 9 7 4 )  131 C L R  4 3 2 . S ee  a lso  Harper v Home Secretary [1 9 5 5 ]  1 C h 2 3 8 .
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T he ava ilab ility  o f  ju d ic ia l rev iew  o f  a d ec is ion  to rem ove a ju d ge from  o ffic e  
w ill depend on a num ber o f  considerations, includ ing w h o  has b een  in vested  
w ith  the p ow er to rem ove and w hether the p ow er to rem ove is restricted as 
regards cau ses for rem oval. There can be little doubt that, i f  the p ow er o f  
rem oval is  vested  in a v ice-rega l representative (acting w ith  or w ithout the  
ad vice o f  an E xecu tive  C ou n cil) or som e other execu tive  agen cy , and the p ow er  
is  exercisab le  on ly  on  sp ecified  grounds, a purported exercise  o f  that p ow er w ill  
be ju d ic ia lly  rev iew ab le  accord ing to general p rincip les o f  adm inistrative la w .61

In th ose ju risd iction s in w h ich  the p rovisions for the rem oval o f  ju d g es are 
cou ch ed  in m uch the sam e term s as A rticle  III, s 7 o f  the A c t  o f  S e t t le m e n t , there 
m ay be d ispute about w hether the parliam entary process is the so le  m ethod  o f  
rem oval or w hether a ju d g e ’s com m ission  m ay also  be revoked  b y  a w rit o f  s c ir e  
f a c ia s  on the ground o f  m isb eh aviou r.62 63 T his is undoubtedly a ju stic iab le  
question. In V a len te  v T he Q u e e n 63 the Suprem e Court o f  Canada had no doubt 
that, under s 9 9 (1 ) o f  the C o n s ti tu t io n  A c t  1867, the on ly  m ethod b y  w h ich  
ju d g es o f  the superior courts o f  Canada m ay be rem oved  is b y  the parliam entary  
process. T his v ie w  w as endorsed  b y  the Federal Court in  G ra tto n  v J u d ic ia l  
C o u n c il o f  C a n a d a .64 65

A nother issu e  w h ich  arose in G r a t to n ’s  case w as w hether the parliam entary  
p ow er o f  rem oval under s 9 9 (1 ) is exercisab le  on ly  for sp ec ific  cause. Contrary  
to the v ie w  exp ressed  b y  Isaacs and R ich  JJ in M c C a w le y  v T he K i n g 55 in  
relation  to the A c t  o f  S e t t le m e n t , on w h ich  s 9 9 (1 ) o f  the Canadian C o n s ti tu t io n  
A c t  1867 is  based , the Canadian Federal Court held  in G ra tto n  s  case that the 
p ow er conferred b y  s 9 9 (1 ) is a restricted one and that ju d g es  o f  C anada’s 
superior courts can be rem oved  on ly  for m isbehaviour.66 T he Court did, 
h ow ever, accep t that m isbehaviour in this context extends to perm anent 
incapacity .67 68 Strayer J ju stified  this construction  o f  s 99 (1 ) on the b asis that:

it is necessary to give a meaning to subsection 99(1) which, having regard to the 
role of Canadian superior courts as guardians of the constitutional constraints 
imposed on Parliament, will properly limit the grounds for removal and therefore 
the discretion of Parliament in the dismissal of superior court judges. The definition 
of the grounds for rem^yal should be those consistent with the general purpose of 
judicial independence...

61 Ex parte Ramshay (1 8 5 2 )  18 Q B  174; 118 E R  65; Stewart v Secretary o f State for Scotland [1 9 9 8 ]  SLT  
3 8 5  (H L ). S ee  a lso  E C am p b ell, “T erm ination  o f  A p p o in tm en ts  to  P u b lic  O ff ic e s ” (1 9 9 6 )  2 4  Fed L Rev 
1 .

62  S ee  S Sh etreet, Judges on Trial, N orth -H o llan d  P u b lish in g  C om p an y  (1 9 7 6 )  pp  9 0 -9 ; J T h om as, n o te  3 
supra, pp  2 0 5 -6 . In R v Hughes (1 8 6 6 )  L R  1 PC  81 it w as held  that scire facias w as n o t ava ilab le  in  
c o lo n ie s  w h ere  the Letters P aten t so u g h t to b e  revok ed  had b een  issu ed  in  E ngland .

63 [1 9 8 5 ]  2 S C R  6 7 3  at 6 9 5 .
6 4  N o te  52  supra.
65  (1 9 1 8 )  2 6  C L R  9 at 5 8 -9 . S ee  a lso  S S h etreet, n o te  62  supra, pp 104-6 .
6 6  N o te  52  supra.
67  Ibid at 7 9 2 -6 .
68  Ibid at 7 9 0 .
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[.(judicial independence is too important to the balancing of our Constitution to 
leave available, for future choice by Parliament, grounds for removal other than 
breach of good behaviour.69

StrayerJ did not find it necessary to rule on how the restriction on the 
parliamentary power might be enforced.

In their consideration of s 72(ii) of Australia’s federal Constitution, two of the 
members of the ‘Murphy Commission’ conceded that removal of a federal judge 
might raise justiciable issues.70 The Honourable Andrew Wells QC (a former 
judge of the Supreme Court of South Australia) suggested that to satisfy s 72(ii) 
the address presented by the Houses of the Parliament to the Governor-General 
must specify the ground or grounds on which removal is sought.71 He also 
suggested that the decision to remove a judge (presumably that of the Governor- 
General in Council) might be judicially reviewable if the grounds assigned could 
not in law be capable of being regarded as misbehaviour or incapacity. 2 Though 
he had no doubt that a judge subject to a parliamentary inquiry had a right to 
natural justice, he did not express a view on whether that right might be enforced 
by a court of law and, if so, how.73

One likely objection to judicial review of the procedures adopted by the 
Houses of Parliament in investigating allegations against a judge is that such 
review would contravene Article 9 of the Bill o f Rights 1689, a part of the law of 
all Australian jurisdictions.74 Article 9 provides that:

the freedom of speech and debates or proceedings in Parliament ought not to be 
impeached or questioned in any court or place out of Parliament.

Article 9 has been interpreted by courts as precluding reception by them of 
evidence of proceedings in a parliament, at least when such evidence is sought to 
be adduced to question or impeach those proceedings.75 76 A case in which a judge 
claimed that he or she was denied natural justice in the parliamentary forum 
could not easily be sustained without proof of the nature of proceedings in that 
forum. In the 1993 case of Nixon v United States™ the United States Supreme 
Court ruled that the question whether the Senate’s trial of a judge, following 
impeachment by the House of Representatives, had been fair was a non- 
justiciable political question.77

69 Ibid 2X191.
70 Note 49 supra at 210, 249.
71 Ibid at 225.
72 Ibid at 249.
73 Ibid at 231. W Harrison Moore considered that there could be no judicial review of a decision to remove 

a federal judge “except perhaps in a case where the procedure was flagrantly unjust”: The Constitution 
o f the Commonwealth o f Australia, Maxwell & Sons (2nd ed, 1910) p 203.

74 Article 9 applies in all states and territories either because o f legislation adopting the privileges o f the 
House o f Commons or because it reflects an inherent privilege or because o f state legislation on the 
application o f Imperial statutes.

75 Prebble v Television New Zealand Pty Ltd [1995] 1 AC 321; Parliamentary Privileges Act 1987 (Cth), 
s 16; Laurance v Katter (1997) 141 ALR 447; G Griffith, Parliamentary Privilege: Use, Misuse and 
Proposals for Reform, NSW Parliamentary Library Research Service (Briefing Paper No 4/97) pp 24-45.

76 506 US 224 (1993).
77 The Court had regard to the history o f the relevant provisions in the United States Constitution: ibid at 

735-9.
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It is possible that the High Court of Australia would take the same view were 
a judge of a federal court to contest the validity of a decision to remove him or 
her from office on the ground that the parliamentary procedures which preceded 
that decision had been unfair and in breach of the judge’s right to natural justice. 
But the Court could not avoid consideration of whether it has jurisdiction to 
review a decision made in purported exercise of the power conferred by s 72(ii) 
of the Constitution, and if so, upon what grounds. Nor could the Court fail to 
notice salient differences between s 72(ii) and the comparable provisions of the 
United States Constitution.

Under the Constitution of the United States, the power to remove federal 
judges rests solely in the Houses of Congress. The President has no voice at all 
in this process. Indeed, he or she is removable from office by that same process. 
These provisions of the United States Constitution reflect the old English system 
under which royal officers might be removed from office if impeached by the 
House of Commons and tried and “found guilty” by the House of Lords. 
Section 72(ii) of Australia’s federal Constitution, in contrast, adopts a modified 
version of the system established by the Act o f Settlement 1701. It provides that 
judges of Australian federal courts cannot be removed from office except 
through the process it prescribes, which is a parliamentary process. It also 
makes it clear that the Governor-General in Council has the final word in that 
process. It does not, by its terms, require the Governor-General in Council to 
accede to a parliamentary address seeking removal of a judge from office, and it 
is not inconceivable that the Governor-General in Council might decline to take 
the action sought by the Houses of the Parliament. Grounds on which the 
Governor-General might decline to act might be want of sufficient particulars in 
the address, reason to believe that the judge had been denied procedural fairness, 
failure to show that the alleged misbehaviour or incapacity had been “proved”, 
or even disagreement with the conclusion of the Houses that the conduct of the 
judge amounted to misbehaviour or incapacity within the meaning of s 72(ii). 
Were the parliamentary address one which sought the removal of a judge from 
office on account of conduct prior to appointment to judicial office, it is not 
impossible that there could be disagreement between the parliamentary 
majorities which supported the address for removal and the Executive 
Councillors advising the Governor-General. Those Councillors might advise 
that, in their opinion, s 72(ii) does not authorise removal of a judge on account 
of the judge’s conduct prior to appointment to judicial office, or if it does, that 
the conduct which the Houses have adjudged to be misbehaviour is not so 
adjudged by them.

Houses of a parliament which have passed motions for the removal of a judge 
and have presented the required address for removal might have grounds for 
complaint if their address is not acted upon by those in whom the ultimate power 
of removal has been reposed. The presiding officers of those Houses would 
probably be recognised as having standing to sue for judicial remedy to enforce 
the vice-regal agents’ duty to consider an address for removal and to do so 
within a reasonable time after presentation of the address. (A duty to consider 
an address from the Houses may arise from the fact that the power of removal
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conferred by s 72(ii) is exercisable only during the parliamentary session in 
which the address has been presented.) The presiding officers would, however, 
encounter some difficulties in persuading a court of law that the vice-regal 
agents are legally bound to do that which the parliamentary address seeks.

The Australian High Court could not claim a complete want of jurisdiction to 
review a decision made in reliance on s 72(ii) of the Constitution to remove a 
judge of a federal court from office. The ultimate authors of such a decision 
would be the Governor-General and the members of the Federal Executive 
Council. Under s 64 of the Constitution, the Queen’s Ministers of state for 
Commonwealth are members ex-officio of that Executive Council. For the 
purposes of s 75(v) of the federal Constitution both the Governor-General and 
members of the Federal Executive Council are certainly officers of the 
Commonwealth, and thus persons whose actions are susceptible to review by the 
Court in exercise of the supervisory jurisdiction conferred on it by s 75(v).78 The 
necessary involvement of the executive branch of government in proceedings to 
remove a judge of an Australian federal court from office provides one ground 
on which the Australian High Court might rely in rejecting the position adopted 
by the United States Supreme Court in Nixon v United States,79

There are undoubtedly hard questions which a court of law would have to 
address if the legality or constitutionality of a decision to remove a judge were to 
be contested and the decision to remove a judge proceeded from an address of a 
parliamentary house. When the decision to remove has been made in purported 
exercise of a power expressed in terms similar to Article III, s 7 of the Act o f 
Settlement 1701, the question may be the same as that considered in Gratton v 
Judicial Council o f Canada,80 namely, whether cause for removal must be shown 
and whether that cause must be misbehaviour or incapacity. Even when it is 
clear that a judge cannot be removed from office except for misbehaviour or 
incapacity, there remains a question as to whether the parliamentary judgment 
that misbehaviour occurred or that the judge is incapable is susceptible to any 
form of judicial review. A court could conceivably take the view that the 
parliamentary address must, as it were, set out reasons for ‘judgment’ and that 
the court may properly rule on whether the conduct adjudged to constitute 
misbehaviour or incapacity is capable of being so regarded. If the provision 
governing removal stipulates, as does s 72(ii) of the Australian federal 
Constitution, that misbehaviour or incapacity must be proved, a court may need 
to consider whether the parliamentary address must provide evidence that the 
Houses of the parliament have attended to matters of proof. A court may need to 
consider whether s 72(ii) of the Constitution, by implication, imposes on those in 
whom the power of removal is vested a duty to accord procedural fairness, 
breach of which invalidates a decision.

If s 72(ii) of the Constitution were construed as limiting the power of removal 
by requiring that a judge must be accorded procedural fairness, then Article 9 of

78 Section 75(v) gives the High Court an original jurisdiction in any matter “[i]n which a writ o f Mandamus 
or prohibition or an injunction is sought against an officer o f the Commonwealth”.

79 Note 76 supra.
80 Note 52 supra.
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the Bill o f Rights 1689, in its application to the federal Parliament (by virtue of 
s 49 of the Constitution and s 16(1) of the Parliamentary Privileges Act 1987 
(Cth)) might not be regarded as effective to preclude judicial inquiry into 
parliamentary proceedings to determine whether the act of removal was 
unconstitutional. In its recent decision in Egan v Willis*1 the High Court ruled 
that the exclusionary rules of evidence, which have been constructed on the basis 
of Article 9 of the Bill o f Rights 1689, cannot prevent Australian courts from 
receiving evidence of parliamentary proceedings, when that evidence is tendered 
as proof that constitutional limitations on parliamentary powers have been 
exceeded.

In a commentary on the case of Justice Murphy, Professor AR Blackshield 
suggested that had the judge eventually been removed from office by the 
parliamentary process, review by the High Court of the validity of the removal 
would have been unthinkable.81 82 The Court may well have been discomforted 
had it been requested to rule on the validity of the dismissal of one of its 
brethren. But it would have had to recognise that s 72(ii) of the federal 
Constitution applies to judges of all the federal courts and not simply to Justices 
of the High Court of Australia. It may also have had to be reminded that 
parliaments can and do enact legislation preventing removal of certain non­
judicial officers from office except by a parliamentary process and for specified 
causes.83 The Court would, in point of principle, have had to decide the case on 
the basis that the challenge might have been presented by anyone whose tenure 
was protected by s 72(ii) or a similar clause.

The legislative history of s 72(ii) indicates that the framers of the Constitution 
believed that judges who were removed from office by the parliamentary process 
would have to accept the decision of the parliament as final and would not be 
entitled to seek judicial review.84 Initially it had been proposed that the 
Constitution should include a clause similar to Article III, s 7 of the Act o f 
Settlement 1701 but in terms which made it clear that the only way in which 
federal judges could be removed was on address from the Houses of Parliament. 
At the National Australasian Convention held in Adelaide in 1897, the Premier 
of South Australia, Charles Kingston QC, moved an amendment to restrict the 
grounds for removal to misbehaviour or incapacity.85 His concern, also shared 
by Edmund Barton QC, was that if a federal judge could be removed for any 
reason it would be open to the Houses of the federal Parliament to procure a 
dismissal simply because a judge had made decisions which were adverse to the 
Commonwealth.86

81 (1998) 158 ALR 527 at 570-3, per Kirby J.
82 AR Blackshield, “The ‘Murphy Affair”’ in J Scutt (ed), Lionel Murphy: A Radical Judge, McCulloch 

Publishing (1987) p 254.
83 For example, members o f the federal Industrial Relations Commission: Workplace Relations Act 1996 

(Cth), ss 24, 28(1). See also Thomas, note 3 supra, pp 207-8.
84 The legislative history is described in J Thomson, note 4 supra at [36033]-[36047].
85 Official Report o f the National Australasian Convention Debates, 1897, CE Bristow, Government 

Printer, pp 946-7.
86 Ibid, pp 951-3.
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Isaac Isaacs, then Attorney-General for Victoria, opposed Kingston’s 
proposal. He warned that its adoption would render removals vulnerable to 
challenge in the courts which he believed was undesirable.87 Henry Bournes 
Higgins agreed.88 Kingston and Barton, however, assured the delegates that if 
the Houses pronounced a judge incapable or guilty of misbehaviour their 
judgment would be final.89 The Kingston motion was agreed to.90 The resulting 
sub-clause, 72(iii), presented at the third session of the Convention in Melbourne 
in 1898,91 provided that federal judges:

[sjhall not be removed except for misbehaviour or incapacity, and then only by the 
Governor-General in Council, upon an address by both Houses of the Parliament in 
the same session praying for such removal.

It was preceded by a sub-clause stating that the federal judges “[sjhall hold 
their offices during good behaviour”.

Isaacs was not satisfied that sub-clause 72(iii) would “make the judgment of 
the Governor-General in Council and of the two Houses of Parliament final”.92 
He did, however, concede that such desirable finality would be achieved by a 
reformulation of the sub-clause along the lines proposed by the then Premier of 
New South Wales, GH Reid.93 The reformulation involved deletion of the 
opening words of the sub-clause (“Shall not be removed except for misbehaviour 
or incapacity”) and addition after the words “praying for such removal” of the 
words “upon the ground of misbehaviour or incapacity”. The reformulation was 
agreed to, producing what in essence is now s 72(ii).94

There can be little doubt that the delegates to the Convention sought to 
exclude any possibility of judicial review of the removal of a judge by the 
parliamentary process. And they considered that process to be the only method 
by which a federal judge could be removed from office.

IV. JUDICIAL REVIEW  IN THE FACE OF 
PRIVATIVE CLAUSES

Parliaments sometimes enact legislation with the object of excluding judicial 
review of acts or decisions made in purported exercise of certain statutory 
powers, or else with the object of restricting the grounds upon which such acts or 
decisions may be judicially reviewed. Section 4(3) of Queensland’s 
Parliamentary (Judges) Commission o f Inquiry Act 1988 sought to preclude 
review of the proceedings of the Commission. It provided that “the conduct of 
the inquiry and the right of the Commission to inquire into any matter shall not

87 Ibid, pp 947-9.
88 Ibid, pp 953-4.
89 Ibid, pp 952, 957.
90 Ibid, p 960.
91 Official Record o f the Debates o f the Australian Federal Convention, 1898 Vol I, RS Brain, 

Government Printer, p 308.
92 Ibid,? 311.
93 Ibid, pp 312-3. See also pp 313-4, p 318 (Kingston), p 315 (Barton) and p 318 (Josiah Symon QC).
94 Ibid, p 318.
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be justiciable in any court”. Section 60 of the Judicial Officers Act 1994 of the 
Australian Capital Territory is also intended to preclude any form of judicial 
review of official proceedings which may result in the removal of a judge from 
office or of any decision to remove a judge from office.

It debars “proceedings for an injunction, declaration or writ of mandamus, 
prohibition or certiorari” in relation to the following:

• A decision of the Attorney-General to request the Executive to appoint 
a Judicial Commission;

• A decision of the Attorney-General to decline to take action with 
respect to a complaint;

• A decision of a member of the Legislative Assembly to move a motion 
for appointment of a Judicial Commission and to give notice of that 
motion to the Attorney-General;

• A resolution of the Legislative Assembly that the Executive appoint a 
Judicial Commission;

• A decision of the Executive to appoint a Judicial Commission;
• Any proceedings of a Judicial Commission appointed by the Executive;
• A decision by the Attorney-General to table a report of a Judicial 

Commission;
• Any decision by the Executive, after the requisite processes, to remove 

a judicial officer from office.
Section 60 detracts from the jurisdiction conferred on the Supreme Court of 

the territory by the Supreme Court Act 1933.95 This Act was originally an 
enactment of the Commonwealth Parliament, but by s 34 of the Australian 
Capital Territory (Self Government) Act 1988 (Cth) it was, from 1 July 1992, 
converted into an Act of the territory's Legislative Assembly and thus an Act 
which the Assembly may amend, in exercise of the power given to it by s 22(1) 
of that Act “to make laws for the peace, order and good government of the 
territory”. The jurisdiction of the Supreme Court is in no way entrenched nor 
does s 60 of the Judicial Officers Act 1994 appear to be inconsistent with any 
overriding statute of the Commonwealth Parliament.

Whether or not s 60 would be regarded by the Supreme Court (or by the High 
Court, on appeal) as effectively precluding judicial review of actions to which it 
relates is by no means certain. Were the decision of the House of Lords in 
Anisminic v Foreign Compensation Commission96 to be followed, the conclusion 
might be that s 60 does not effectively preclude judicial review on the ground of 
jurisdictional error by any of the agencies of executive government involved in 
the processes prescribed by the Judicial Officers Act 1994. In Anisminic, the 
House of Lords held that the Parliament of the United Kingdom cannot, by its 
enactments, preclude altogether judicial review of the actions of bodies created 95 96

95 See ss 20(1), 34, 34B.
96 [1969] 2 AC 147.
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by it, particularly when review is requested on the ground that such a body has 
exceeded the limits of the powers invested in it by statute.

Were the Supreme Court of the Australian Capital Territory to be presented 
with a case in which its supervisory jurisdiction was invoked, and the 
defendant(s) or respondent(s) sought to rely on s 60 of the Judicial Officers Act 
1994 to resist the proceedings, clearly the Court could not avoid determination of 
whether the section is effective in precluding judicial review of the action or 
matter sought to be reviewed. It is not inconceivable that the judicial officer or 
other person who has sought judicial review (for example, a witness who has 
been summoned to appear before a Judicial Commission) might contest the 
constitutionality of s 60 on the ground that it is a provision of a kind which even 
the Commonwealth Parliament cannot enact in exercise of the power given to it 
by s 122 of the federal Constitution to make laws for the government of 
Commonwealth territories. Were such a constitutional issue to be raised, the 
matter would be one in which the High Court has an original jurisdiction under 
s 30 of the Judiciary Act 1903 (Cth), 7 and the matter might be removed to the 
High Court pursuant to s 40 of that Act.

The legislative power conferred on the federal Parliament by s 122 of the 
Constitution is not an unlimited power,97 98 99 and any limitations to which it is 
subject will necessarily qualify the powers granted to territory legislatures to 
make laws for the peace, order and good government of the territory. The High 
Court might well hold that these (territorial) powers do not extend to the 
enactment of legislation which purports to preclude any form of review of 
legislation or executive acts on constitutional grounds. But unless a statute 
defining a territory court’s jurisdiction has been entrenched, it is doubtful 
whether the High Court would be prepared to hold that a territory legislature 
cannot in any way detract from that jurisdiction. On the other hand, some judges 
might be sympathetic to an argument that if a territory legislature enacts 
legislation of the kind exemplified by the Judicial Officers Act 1994 (ACT), it 
cannot preclude altogether judicial review of the actions of those upon whom 
powers have been conferred by that legislation, particularly if review is called 
for on the ground that powers conferred by or under the legislation have been 
exceeded. To preclude judicial review in such a situation, it could be argued, is 
tantamount to the provision of a blank cheque to the repositories of statutory 
powers to behave as they wish in the purported exercise of those powers.

The strategy adopted by the House of Lords in Anisminic v Foreign 
Compensation Commission99 was not, of course, to rule that the seemingly 
‘judge-proof privative clause in question was unconstitutional, for the United 
Kingdom has no entrenched constitutional instrument according to which the

97 Enacted pursuant to s 76(i) o f the Constitution.
98 The High Court has held that the power is subject to s 90 {Capital Duplicators Pty Ltd v ACT (No 1) 

(1992) 177 CLR 248) and to s 51(xxxi) (Newcrest Mining (WA) Ltd v Commonwealth (1997) 190 CLR 
513). In Kruger v Commonwealth (1997) 190 CLR 1 the Court was evenly divided on the question of 
whether the territories power may be constrained by a requirement that judicial powers be reposed only 
in an independent judiciary.

99 Note 96 supra.
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validity of governmental acts may be tested. The strategy was rather that of 
ruling that the privative clause under consideration was ineffective in precluding 
judicial review on the ground of jurisdictional error. Nevertheless, it was a 
strategy which had the same practical effect as a pronouncement that the 
privative clause was, at least to that extent, invalid and thus one which the court 
could ignore.

Australian courts have not been prepared to hold provisions such as s 60 of 
the Judicial Officers Act 1994 (ACT) wholly invalid. Such provisions have 
instead been interpreted according to what is called “the Hickman principle”.100 
According to this principle privative clauses which, on their face, appear to 
preclude any form of judicial review are read:

as m eaning that no decision  w hich is in fact given  by the body concerned shall be 
invalidated on the ground that it has not conform ed to the requirements governing  
its proceedings or the exercise o f  its authority or has not confined its acts w ithin the 
limits laid down by the instrument giving it authority, provided

that the following conditions are satisfied:
(a) The body’s “decision is a bona fide attempt to exercise” the authority 

conferred;101
(b) The decision “relates to the subject matter of the legislation”;102
(c) The decision “is reasonably capable of reference to the power given to 

the body”;103
(d) The decision is not on its face beyond jurisdiction;104
(e) The decision does not violate “some inviolable limitation or restraint” 

upon the body’s statutory powers.105
Although the Hickman principle has been developed in relation to privative 

clauses in federal legislation, it has been treated as applicable to state legislation 
containing such clauses.106 It has been suggested that the effect of the principle 
is to enlarge the substantive powers accorded to the decision-maker by statute.107 
This is because application of the principle validates some decisions which

100 R v Hickman; Ex parte Fox and Clinton (1945) 70 CLR 598 at 615, per Dixon J. The principle and 
elaborations o f it are discussed in M Aronson and B Dyer, Judicial Review of Administrative Action, 
LBC Information Services (1996) pp 966-80 and CD Campbell, “An Examination of the Provisions o f  
the Migration Amendment Bill (No 4) Purporting to Limit Judicial Review” (1998) 5 AJ Admin L 135 at 
140-8. See also Darling Casino Ltd v NSW Casino Control Authority (1997) 191 CLR 602 at 629-34, 
per Gaudron and Gummow JJ.

101 R v Hickman; Ex parte Fox and Clinton (1945) 70 CLR 598 at 615.
102 Ibid.
103 Ibid.
104 Ibid at 618. See also R v Commonwealth Rent Controller; Ex parte National Mutual Life Association of  

Australia (1947) 75 CLR 361; R v Central Reference Board; Ex parte Thiess (Repairs) Pty Ltd (1948) 
77 CLR 123 and R v Murray; Ex parte Proctor (1949) 77 CLR 387.

105 R v Metal Trades Employees’ Association; Ex parte Amalgamated Engineering Union, Australian 
Section (1951) 82 CLR 208 at 209.

106 Aronson and Dyer, note 100 supra, p 978; Londish v Knox Grammar School (1997) 97 LGER 1 at 5-7.
107 DCT v Richard Walter Pty Ltd (1995) 183 CLR 168 at 194, per Brennan J; at 205, per Deane and 

Gaudron JJ; Darling Casino Ltd v NSW Casino Control Authority (1997) 191 CLR 602 at 630, per 
Gaudron and Gummow JJ.
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otherwise would have been regarded as being in excess of power or jurisdiction, 
but the principle cannot be used to validate all such decisions; decisions which 
are manifestly beyond power are not protected.

Decisions to which s 60 of the Judicial Officers Act 1994 (ACT) applies 
probably cannot be challenged on the ground that they have been made in breach 
of statutory procedural requirements. It cannot, however, be assumed that s 60 
would be treated as effective to preclude altogether the possibility of judicial 
review of, say, a decision to remove a judicial officer. A court might well take 
the view that s 60 does not protect a decision to remove a judge when there is no 
evidence whatsoever of “misbehaviour or physical or mental incapacity” on the 
judge’s part.

Were the federal Parliament to enact a provision along the lines of s 60 in 
relation to proceedings for the removal of judges of federal courts, the provision 
would not be effective in limiting the High Court’s original jurisdiction under 
s 75(v). The provision would also be ineffective to preclude judicial review on 
constitutional grounds.108

In R v Murray; Ex parte Proctor,109 110 111 112 Dixon J observed that:
There is necessarily an appearance of inconsistency between a provision which 
defines and restricts the power of a tribunal and prescribes the course it must pursue 
and a provision which says that the validity of its decrees shall not be challenged or 
called in question on any account whatever.1

In Anism inicf1 the House of Lords resolved the inconsistency between such 
provisions by treating a provision of the latter type as ineffective in precluding 
judicial review on the ground of jurisdictional error. In Thomas v Attorney- 
General o f Trinidad and Tobago112 the Judicial Committee of the Privy Council 
went somewhat further in holding that an ouster clause in a constitution could 
not effectively preclude judicial review on constitutional grounds. The 
particular clause in question had provided that:

Any question whether - (a) a Commission has validly performed any function 
vested in it by or under this Constitution... shall not be enquired into in any court.

In the opinion of the Judicial Committee it was for the courts to decide the 
limits of the functions of commissions established under the Constitution. 
Moreover, the ouster clause was subject to the rights guaranteed by the 
Constitution.113

This ruling was relied upon by the Court of Appeal of Guyana in Barnwell v 
Attorney-General,114 a case in which a judge of that country’s High Court had 
sought judicial review of action taken by the Judicial Service Commission. The 
Commission had been established under the Constitution of Guyana in 1980. It

108 O ’Toole v Charles David Pty Ltd (1991) 171 CLR 232 at 250-2, 270, 288, 306.
109 (1949) 77 CLR 387 at 399.
110 This passage has been cited in many later cases: see M Aronson and B Dyer, note 100 supra, p 101, 

n 35. See also Warringah Shire Council v Pittwater Provisional Council (1992) 26 NSWLR 491 at 508, 
per Kirby P.

111 Note 96 supra.
112 [1982] AC 113.
113 Ibid at 135.
114 [1994] 3 LRC 30.
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had been empowered to make a representation to the President when it 
considered that the removal of a judge should be investigated. When such a 
representation was made the President was obliged to appoint a tribunal to 
conduct the investigation and to advise whether the judge ought to be removed 
from office. The only grounds for removal were inability to perform the 
functions of the office or misbehaviour. The President could not remove a judge 
unless the tribunal had reported that the judge ought to be removed; but if the 
tribunal advised removal, the President was duty bound to act on that advice. On 
the other hand, once the question of removal had been referred to a tribunal, the 
President could, in his discretion, suspend the judge.115 Judge Barnwell had 
been suspended following a representation by the Judicial Service Commission. 
He sought judicial review of the Commission’s actions, principally on the 
ground that, before making a representation to the President, the Commission 
had denied him his right to a fair hearing - a right secured by the 
Constitution.116 117

The Commission resisted the application for judicial review. It relied on an 
ouster clause in the Constitution which was exactly the same as that considered 
in Thomas v Attorney-General o f Trinidad and Tobago.111 Following Thomas, 
the Guyana Court of Appeal held that the ouster clause did not preclude judicial 
review on constitutional grounds.118 The Commission’s power under the 
Constitution to as it were, initiate proceedings for the removal of a judge was 
subject to the principles of natural justice, which were constitutionally 
entrenched. In the present case, natural justice had been denied.

V. QUESTIONS OF JUSTICIABILITY

Writing over a century ago, AV Dicey thought it
worth notice that Parliamentary care for judicial independence has ... stopped just at 
that point where on a priori grounds it might be expected to end. The judges are 
not in strictness irremoveable; they can be removed from office on an address of the 
two Houses; they have been made by Parliament independent of every power in the 
state except the Houses of Parliament.11

Dicey was of course writing about the position in England. But he could also 
have been writing about the position in the other polities within the British 
Empire in which provisions modelled on Article III, s 7 of the Act o f Settlement 
1701 applied.120

Such provisions do not limit the grounds on which judges may be removed 
from office by the parliamentary process, and it has generally been assumed that

115 Article 197.
116 Article 40(1 )(a).
117 Namely, art 226(6).
118 [1994] 3 LRC 30 at 74 and 117.
119 AV Dicey, An Introduction to the Law of the Constitution, Macmillan (2nd ed, 1886) p 339. The first 

edition had been published in 1885.
120 See note 3 supra.
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no limitations are to be implied.121 If the parliamentary power of removal is 
effectively unlimited, there is certainly no sure foothold for judicial review of 
decisions to exercise the power.

Where, however, the parliamentary power has been limited, as it has by 
s 72(ii) of Australia’s federal Constitution, and by s 53 of the New South Wales 
Constitution Act 1902, there is a foothold for judicial review, but it is by no 
means clear whether Australian courts of law would accept that it is within their 
province to stand in review of a parliamentary decision that a judge has been 
guilty of misbehaviour, or has become incapable of performing the duties of 
office, and should therefore be removed from office.

There can be little doubt that the architects of s 72(ii) intended that the 
decision of the parliament should be final and not reviewable by any court, and 
particularly the High Court.122 They did not, however, advert to the very limited 
role the Court would play in the exercise of a purely supervisory jurisdiction. 
Some of them were obviously familiar with the Colonial Leave o f Absence Act 
1782 (UK) and the right of appeal to the Privy Council which it gave to colonial 
judges who had been removed from office pursuant to its provisions. They 
clearly did not wish federal judges to be subject to this Act.

Were an occasion to arise on which the High Court had to decide whether the 
removal of a judge of a federal court under s 72(ii) presents a justiciable 
question, the Court might have regard to the intentions of the framers of the 
Constitution, as disclosed in the convention debates.123 It is, however, by no 
means certain that the Court would regard those intentions as controlling.124 
There is, after all, nothing in the text of the Constitution which expressly 
precludes judicial review of decisions to remove federal judges; the High Court 
might well take the view that the removal of a federal judge by the Governor- 
General in Council, upon an address by both Houses, is judicially reviewable on 
the ground that the conduct adjudged by the Houses as constituting misbehaviour 
could not in law be regarded as such.

To date the only case in which judicial proceedings were instituted which 
might have resulted in the removal of a federal judge was that concerning Justice 
Murphy.125 Should such a case arise in the future, it is likely that the federal 
Parliament would once again enact legislation establishing a special commission 
to inquire into and report on whether there were grounds for removal. Had the 
special Commission established in 1986 presented an adverse report, Justice 
Murphy might have sought judicial review of the Commission’s findings. Had 
an application for judicial review been successful, it is unlikely that either House 
of the federal Parliament would have sought to take the proceedings any further.

Had the Houses of the New South Wales Parliament chosen to act on the 
adverse report on Justice Vince Bruce and had the judge consequently been

121 See Gratton v Canadian Judicial Council, note 52 supra at 784.
122 See text accompanying notes 84-94 supra.
123 On the permissible uses o f the convention debates see Cole v Whitfield (1988) 165 CLR 360 at 365.
124 See Abebe v Commonwealth (1999) 73 A U R  584 at [203], per Kirby J. See also JG Goldsworthy, 

“Originalism in Constitutional Interpretation” (1997) 25 Fed L Rev 1.
125 See note 8 supra.
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rem oved  from  o ffic e , there w ou ld  have been  little  p oin t in h is seek in g  ju d ic ia l 
re v ie w .126 A fter all, the sta te’s Court o f  A ppeal had already dealt w ith  (and  
rejected) h is application  for ju d ic ia l rev iew  o f  the report o f  the C onduct D iv is io n  
o f  the Judicial C om m ission .

P roceed in gs for rem oval o f  ju d ges b y  the parliam entary p rocess m ay be  
rare.127 B ut on ce instituted  th ey  are lik e ly  to attract considerab le p ub licity , 
esp ec ia lly  w h en  the ju d g e  is o f  a superior court. A s G uyana’s Court o f  A ppeal 
recogn ised  in Barnwell v Attorney-General, 128 the very fact that a ju d g e ’s fitn ess  
to rem ain in o ff ic e  has b eco m e the subject o f  investigation  m ay, w h en  m ade  
p ublic, su lly  the ju d g e ’s reputation forever, n otw ithstanding that he or she is  
eventually  cleared  o f  the a llegation s against h im  or her.

Parliam entarians m ay w ish  to retain their u ltim ate p ow er to d ecid e w hether  
ju d ic ia l o fficers  are fit to rem ain in  ju d ic ia l o ff ic e . T hey  m ay a lso  w ish  their 
determ inations that ju d g es  be rem oved  from  o ff ic e  n ot to b e subject to  any form  
o f  ju d ic ia l rev iew . T hey  m ust, how ever, ack n ow led ge that they have, b y  
leg is la tive  enactm ent, con ced ed  that the parliam entary forum  is not adapted to  
the conduct o f  fair ‘tr ia ls’ . T hey  have e ffec tiv e ly  deputed their adjudicatory  
function  to extra-parliam entary b od ies  w h o se  p roceed in gs and findings w ill be  
ju d ic ia lly  rev iew ab le , absent va lid  ouster clau ses.

It is surely a curious state o f  affairs i f  the ju d g es  o f  a superior court cannot be  
rem oved , excep t b y  a parliam entary p rocess w h ich , i f  it resu lts in their rem oval, 
a llow s them  n o  recourse to any court to ch a llen ge the lega lity  or constitu tionality  
o f  the act o f  rem oval. In contrast, a ju d ge o f  an inferior court, rem ovable b y  an 
officer  o f  the ex ecu tiv e  branch o f  governm ent, can seek  ju d ic ia l rev iew  o f  a 
d ecision  to rem ove h im  or her from  ju d ic ia l o ff ic e  on any o f  the grounds upon  
w h ich  a supervisory ju risd iction  m ay b e invoked .

126  S ee  tex t a cco m p a n y in g  n o te  58  supra.
127  There is  a u sefu l su rvey  o f  p ro ceed in g s for rem oval o f  ju d g e s  in C anada, E n glan d , W ales, Ireland and the  

U n ited  S tates, and their ou tco m es  in  G L  G all, The Canadian Legal System, C arsw ell C o  (1 9 7 7 )  pp  1 53 -  
6 2 . S ee  a lso  D  P an n ick , The Judges, O xford  U n iv ersity  Press (1 9 8 7 )  pp 8 9 -9 0 ; A  T od d , On 
Parliamentary Government in England, L on gm an s, G reen &  C o (1 8 6 9 )  ch  6; A  T odd, Parliamentary 
Government in the British Colonies, L on gm an s, G reen &  C o  (2n d  ed , 1 8 9 4 ) pp  8 2 7 -5 6 .

128 [1 9 9 4 ] 3 LR C  3 0  at 3 9 -4 0  and 9 7 .


