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NATIVE TITLE AND THE CERTAINTY CREATED BY 
RACIAL DISCRIMINATION

GREG MCINTYRE*

I. INTRODUCTION

In July 1 9 9 3 ,* 1 w ritin g  about A boriginal title, in the con text o f  p o ss ib le  
leg is la tive  resp on ses to Mabo (No 1) and Mabo (No 2), I said:

The [state and territory] legislatures are obviously wrestling with the requirements 
of the Racial Discrimination Act in trying to accommodate the concerns of ... 
Crown grantees of title. Whether they succeed in enacting valid legislation will 
depend on the specific terms of the legislation. One would hope that the federal 
Government, in any overriding legislation, will maintain a steady eye on its 
international obligations to avoid racial discrimination and not diminish the human 
rights of Aboriginal people to their property.

That h op e has b een  dashed  b y  the report in M arch 1999 o f  the C om m ittee on  
the E lim ination  o f  A ll Form s o f  R acial D iscrim ination  ( ‘C E R D  C om m ittee’) .2

II. CERD DECISION

T he C E R D  C om m ittee, in its d ec is ion  o f  the 18 M arch 1999, con clu d ed  that 
“the effec ts  o f  A u stra lia ’s rac ia lly  d iscrim inatory land practices have endured as 
an acute im pairm ent o f  the rights o f  A u stra lia ’s ind igen ou s com m u n ities” . It 
further con clu d ed  that the “am ended [N T A ] appears to create lega l certainty for 
governm ents and third parties at the exp en se o f  ind igen ou s title” .

T he C E R D  C om m ittee n oted  four areas in w h ich  the Native Title Amendment 
Act 1998 (C th) “d iscrim inates against ind igen ou s title-hold ers” :

•  the “validation  p ro v isio n s”;

•  the “confirm ation  o f  ex tin gu ish m ent” provisions;
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1 G McIntyre, “Aboriginal Title: Equal Rights and Racial Discrimination” (1993) \ 6(\)UNSWLJ57.
2 CERD/C/54/M isc.40/Rev.2, 18 March 1999.
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•  the prim ary production  upgrade p rovisions; and

•  restrictions on the right to negotiate.

III. VALIDATION AND CONFIRMATION OF 
EXTINGUISHMENT: THE WESTERN AUSTRALIAN 

COMPROMISE

T he Native Title Amendment Act 1998 (Cth) perm itted state and territory 
Parliam ents in A ustralia  to  e ffec t ‘b u ck etload s’ o f  extingu ishm ent o f  n ative title. 
In the state o f  W estern  A ustralia  a lon e ,3 this has been  m itigated  as a resu lt o f  the  
lob b y in g  o f  non-govern m ent parties by the W estern A ustralian A boriginal 
N ative T itle  W orking Group ( ‘W A A N T W G ’).

T he L eg isla tive  C ou n cil p assed  am endm ents to the G overn m ent’s T itles  
V alidation  A m end m ent B ill 1998 (W A ). The G overnm ent has reluctantly  
accep ted  th ese , w h ile  threatening to reintroduce the leg is la tio n  at som e  
u n sp ec ified  tim e in the future to secure the extingu ishm ent w h ich  the L eg isla tive  
C ouncil has n ot b een  prepared to enact.

T he L eg isla tive  C ou n cil has p assed  the Titles Validation Amendment Act 1998  
(W A ) (the “T V A A ”) w h ich  in c lu d es the fu ll range o f  validation  o f  interm ediate  
period  acts,4 w h ich  it w as authorised to validate b y  the Native Title Amendment 
Act 1998. T his resu lts in n ative title b ein g  ex tin gu ish ed  over areas covered  by  
such  grants w h ich  w ere in con sisten t w ith  the p o ssib ility  o f  any co -ex isten t native  
title. T he vast m ajority o f  the grants so  validated  w ere m in ing  tenem ents w h ich  
are capable o f  co -ex istin g  w ith  n ative title.

T he T V A A  ‘co n firm s’ the extin gu ish m ent o f  native title in relation  to current 
freehold , residentia l lea ses, com m ercial lea ses, m in ing tow n lea ses  and other  
ex c lu siv e  p o ssess io n  leases. Im portantly, as a result o f  lob b y in g  b y  the  
W A A N T W G , it deliberately  d oes n ot include h istorical tenures in th ose  
categories, w h ich  it w as perm itted to includ e b y  the N T A .

T he T V A A  a lso  d oes not ex tin gu ish  native title over com m u nity  purpose  
lea ses , w h ich  the N T A  w ou ld  have perm itted it to, but a llo w s such lea ses  to be  
dealt w ith  as part o f  the residual category o f  lea ses, w h ich  are declared  b y  the 
leg is la tio n  to b e valid , but a lso  to be open  to the p o ssib ility  that n ative title m ight  
c o -ex ist  w ith  them .

T he N T A  sets out in S ch ed u les to  the A ct num erous p ages o f  typ es o f  lea ses  
enacted  under leg is la tio n  o f  each  o f  the states and territories w h ich  the N T A  
authorises to b e includ ed  in  the leg is la tion  o f  each  State or Territory as 
“S ch ed uled  interests” w h ich  extin gu ish  native title.

3 In each of the other states and territories (except South Australia, which has not yet passed any 
legislation on the topic) the full range of extinguishment authorised by the Commonwealth legislation 
has been passed.

4 A term defined in the NTA to include all acts between the enactment o f the NTA and the High Court 
decision in the Wik Peoples Case which were invalid because o f the existence o f native title.
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N ative  title parties have argued throughout the debate in relation to those  
p rov ision s that the S ch ed u les included  a vast range o f  lea ses  w h ich  w ou ld  not 
extin gu ish  native title at com m on law . T he n on-governm ent parties in W estern  
A ustralia  listen ed  to that argum ent, and u sed  their m ajority in the U pper H ouse  
o f  the W estern  A ustralian  Parliam ent to pass w hat has b een  described  as a “m in i- 
S ch ed u le”. T he “m in i-S ch ed u le” includ es on ly  those acts w h ich  the Native Title 
Amendment Act 1998 authorises the State Parliam ent to “con firm ” as 
extin gu ish in g  n ative title. Included in the “m in i-S ch ed u le” are current lea ses  
only , n ot h istorical lea ses , w h ich  w ou ld  have b een  included  i f  the fu ll Sch ed ule  
had b een  adopted. Other categories o f  lea ses  included  are conditional purchase  
lea ses  in  the South-W est granted for agricultural purposes w ith  a residentia l 
con d ition , and perpetual leases.

T he W estern  A ustralian State G overnm ent has recently  produced a table o f  
Specia l Purpose L eases w h ich  it is su ggested  com prise the S ch ed uled  interests  
for W estern  A ustralia  included  w ith in  the Native Title Amendment Act 1998  
(Cth). T he intention  o f  the S pecia l Purpose L eases is to ex tin gu ish  native title  
and to expand upon the categories o f  lea ses referred to above and in the “m in i- 
S ch ed u le” p assed  b y  the L eg isla tive  C ouncil.

T he lea ses  includ ed  in the table com prise 1174 leases, are spread throughout 
the state and fit into a variety o f  d ifferent categories. T his m ay have a 
sign ifican t im pact on w hether or not they w ere intended to ex tin gu ish  native  
title, for instance:

•  13 o f  them  com prise lea ses  to A boriginal corporations;

•  60  com prise lea se  for cropping and grazing;

•  39  com prise lea ses  in ex c ess  o f  100 hectares (17  o f  w h ich  are for the 
purpose o f  cropping and grazing);

•  255  are for residentia l purposes (but 22  o f  th ose are for com bin ed  
residentia l and other purposes, such  as agricultural or grazing purposes, 
and tw o  o f  them  ex ceed  areas o f  100 ha).

Justice L ee in the case o f  Ward and Others on Behalf o f  the Miriuwung- 
Gajerrong Peoples v Western Australia,5 the first case in A ustralia  w h ich  w as  
ob liged  to deal w ith  the ex tin gu ish in g  e ffec ts  on native title o f  a com preh en sive  
range o f  com p etin g  G overnm ent grants o f  title, held  that for extin gu ish m ent to  
be a ffected  at com m on  law  b y  the grant o f  tenures by the C row n to third parties 
there m ust exist:

(i) a clear and p lain  exp ression  o f  intention  b y  the Parliam ent to bring  
about extinguishm ent;

(ii)  an act authorised b y  leg isla tion  w h ich  dem onstrates the ex erc ise  o f  
perm anent adverse dom in ion  in relation  to native title; or

(iii)  actual u se  m ade b y  the holder o f  a tenure other than native title  w h ich  
is perm anently in con sisten t w ith  the continued  ex isten ce  o f  native title.

5 (1999) 159 ALR 483.
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Justice L ee h eld , adopting th ose princip les, that several types o f  lea ses  w h ich  
w ere the subject o f  the M iriuw ung-G ajerrong cla im  did not ex tin gu ish  native  
title at com m on law . E xam p les that are am ong the types o f  lea ses  in clud ed  in  
the S ch ed uled  interests for W estern  A ustralia  in the N T A  com prise the  
fo llow in g:

(i) L ease to the C om m onw ealth  for an A gricultural R esearch  Station for 
50 years;

(ii)  S p ecia l lea ses  for cu ltivation  and grazing;

(iii)  Sp ecia l lea ses  for m arket gardening from  year to year;

(iv ) S p ecia l lea ses  for canning and preserving w orks, for ten  years (w ith  no  
ev id en ce  o f  w orks or im provem ents);

(v) S p ecia l lea se  for a “T ourist R esort” for 21 years (authorising “w ork s”, 
w here no w orks w ere carried out);

(v i) S p ecia l lea se  for a je tty  and boat launching fac ilitie s  (for on e year, 
renew ab le , w here no w ork  w as carried out);

(v ii) L eases o f  reserves under s 41 (a ) o f  the Land Act 1898 (W A ) and 
s 32  o f t h e Land Act 1933 (W A );

(v iii)  a lea se  o f  part o f  a reserve for “p ublic u tility” or “T ropical 
A griculture purposes” for on e year;

(ix ) L eases for a “R esting  P lace  for S tock” or “M eat Export W orks”;

It fo llo w s  from  Justice L e e ’s reason in g  and the H igh  Court ju d gm en ts in the 
Wik Peoples Case that it w ill be n ecessary , before on e cou ld  determ ine w hether a 
lease ex tin gu ish es n ative title at com m on  law , to k n ow  m ore about a lea se  than is  
contained  w ith in  the table o f  lea ses  referred to above.

T he table p rovides inform ation  o n ly  o f  the purpose, area and reg ion al location  
o f  each  lease . In order to d ec id e  w hether a lea se  m ight ex tin gu ish  n ative title  
on e w ou ld  n eed  to  have inform ation  about a range o f  other m atters, inc lu d in g  the 
term s o f  the statutory p rovision  under w h ich  the lea se  is  created, the status o f  the 
land over w h ich  the lea se  is granted, the term o f  the lease , the con d ition s o f  the 
lease, the u se ( i f  any) to w h ich  the lease  has b een  put.

In the ab sen ce o f  that inform ation  one cou ld  not reach a properly inform ed  
con clu sion  as to the e ffec t on  n ative title o f  any o f  the leases  set out in the table.

T he fo llo w in g  exam p les o f  lea ses , from  th ose set out in the table, are on es  
w hich , on the inform ation  supplied , one w ou ld  not ordinarily assu m e (at least  
w ithout further inform ation) w ou ld  ex tin gu ish  n ative title:

•  C am ping 3 00  ha6

•  C ropping &  G razing 1591 .573  ha

•  C ropping &  G razing 9 2 7 .6 6 8 9  ha7

•  C ultivation  & G razing 5 4 7 .9 4 4 4  ha

6 Granted to Strelley Housing Society Inc - a Pilbara based Aboriginal Corporation.
7 These are the largest examples o f 60 Cropping & Grazing leases in the table.
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•  G eneral Industry 14164  ha

•  H orticultural &  Cattle B reeding 8 2 9 7 .5 0 7  ha

•  H orticultural 1215 .667  ha

•  L ight Industrial 4 9 9 8  ha

•  S laughter H ou se & H old in g  Paddock 5 6 2 .4 4 1 8  ha

T he ab ove lea ses  have been  ch osen  as exam ples b ecau se o f  their large size  
and the purposes for w h ich  th ey  have been  granted. In som e ca ses the s ize  o f  the 
lea se  appears on  its face to b e e x c e ss iv e  for the purpose for w h ich  the lease  has  
b een  granted, and lik e ly  to be capable o f  co -ex istin g  w ith  n ative title. In the case  
o f  the cam ping lea se  w h ich  is  held  b y  the Strelley  H ou sin g  S o c ie ty  for the 
b en efit o f  A boriginal p eop le , the intention  w as alm ost certain ly to preserve a 
life sty le  con sisten t w ith  a co -ex istin g  native title.

In order to  k n ow  w hether n ative title cou ld  co -ex ist on such  lea ses  one w ou ld  
n eed  to k n ow  w hether there had b een  any u se o f  the land for the purpose for  
w h ich  it w as granted; and determ ine w hether such u se is incon sisten t w ith  any  
con tin u in g  p o ssess io n , occupation , u se or enjoym ent o f  the land for n ative title  
purposes. O n the inform ation supplied , it m ay be that m any o f  the lea ses  in  
q uestion  have n ever b een  used  for any purpose in con sisten t w ith  the contin uin g  
ex erc ise  o f  n ative title.

It is  w orth rem em bering that w here leases co -ex ist  w ith  n ative title, u ses  
pursuant to the lea se  prevail over n ative title u ses. Pursuant to the N T A , such  
lea ses  are capable o f  b ein g  renew ed , re-granted or exten ded  w ithout attracting  
the right to  n egotiate . It fo llo w s  that there is  no n eed  to ex tin gu ish  n ative title  in  
order for any o f  the ab ove leases  to retain their full value for the leaseholder.

O verall, the exam p les se lec ted  dem onstrate the n ecess ity  for a d etailed  
consideration  o f  the leases  in q uestion  b y  a ju d ic ia l p rocess, rather than a 
partially-inform ed legislature p assin g  leg isla tion  to “confirm ” that n ative title is  
extin gu ish ed  in respect o f  them . O ne cou ld  n ot be satisfied , on the ev id en ce  
presently  b efore you , that n ative title  w ou ld  b e ex tin gu ish ed  in th ose ca ses at 
com m on  law .

A. Right to Negotiate and Freehold Test
A t com m on  law , n ative title  is  “as sacred as the fee  sim p le  o f  w h ites” .8 

S ection  2 35  o f  the N T A  recogn ised  that a future act w as o n ly  a p erm issib le  
future act, and thus va lid , i f  it applied  to native title holders as it d id to “ordinary  
title” (or freehold  title) holders. T he N T A  a lso  set out sp ec ific  procedures for 
n egotia tion  and arbitration (the ‘right to n eg o tia te’), in relation  to  any  
p erm issib le future act w h ich  related to a right to m ine or a com pu lsory  
acq u isition  for the purpose o f  a grant to a third party.

T h ose p rov ision s constitu ted  a recogn ition  o f  the true p osition  o f  n ative title at 
com m on law  as a title due the sam e respect as fee  sim ple title. A s the Canadian

8 United States v Santa Fe Pacific Railroad (1941)314 US 339.
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Suprem e Court poin ted  out in Delgamuukw,9 in  order to g iv e  substantive  
recogn ition  to n ative title as a sui generis form  o f  title, it is  n ecessary  to preserve  
the C row n ’s fiduciary duty o f  consu ltation  w ith  the A boriginal p eo p les  w h ose  
lands are in  issu e . T he ‘right to  n eg o tia te ’ w ent som e w ay  tow ards d o in g  that.

T he Native Title Amendment Act 1998 has severely  d im in ish ed  that 
recogn ition  o f  n ative title and procedure for ob servance o f  that fiduciary duty. 
S ign ifican tly , it exc lu d ed  a large range o f  future acts from  the ‘right to  n eg o tia te ’ 
(N T A  ss 2 6 (2 ) and (3 )). T hey  include:

•  com pu lsory  acq u isition s for infrastructure;

•  acts w ith in  a tow n  or city , offsh ore or in the intertidal zone;

•  renew als, re-grants or ex ten sion s o f  the right to  m ine;

•  approved exp loration  acts;

•  approved go ld  or tin m ining;

•  acts w ith in  an approved opal or gem  m in ing area;

•  acts com prisin g  prim ary production, m anagem ent o f  w aters and  
airspace; and

•  and reservations, lea ses  and the creation o f  fa c ilities  for the public.

That d im inution  o f  the recogn ition  o f  native title b y  the reduction  o f  the  
procedural rights accorded  to it constitu tes extin gu ish m ent o f  that title  b y  a 
p rocess o f  ‘a thousand cu ts’.

B. Pastoral Upgrade
T he Native Title Amendment Act 1998 (Cth) a lso  a llow ed  pastoral lea se  

holders to upgrade their activ ities, b eyon d  th ose perm itted b y  the lease , w ith ou t 
regard to the e ffec t on  any co -ex istin g  n ative title (Part 2 , D iv is io n  3, 
S u b d iv ision  G ) con stitu tes another form  o f  arbitrary extin gu ish m ent o f  native  
title.

IV. CONCLUSION

G iven  the C E R D  C om m ittee’s findings, there is  n o w  an opportunity for the 
C om m onw ealth  and State Parliam ents to reconsider the approach th ey  have b een  
taking to n ative title. A ttem pts to recon cile  com peting  property interests and  
introduce procedures that foster continued  enterprise w ith in  the nation  has to  
date tipped the sca les  too  far. It has tipped the bucket loads o f  ex tin gu ish m ent 
upon the Indigenous p eo p les  o f  th is nation w h o have on ce again  b een  le ft at the 
bottom  o f  the pile: the v ictim s o f  racial discrim ination. T h is is  hardly the 
m anifestation  o f  a spirit o f  recon cilia tion  b etw een  Indigenous and non- 
Indigenous p eop les.

9 Delgamuukw v British Columbia (1997) 153 DLR (4th) 193.
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It is  n ot n ecessary  for states such  as W estern  A ustralia to rush helter-skelter  
into ex tin gu ish in g  m ore native title. T he Wik People's d ec is ion  has n o w  b een  
w ith  us for tw o and a h a lf  years and the sky has not fa llen  in. There has b een  no  
ch a llen ge to the va lid ity  o f  any interm ediate period  acts. T he registration  test 
under the Native Title Amendment Act 1998 is b eg in n in g  to take effec t, 
elim in ating  large quantities o f  overlapping cla im s such as residentia l lea ses  and  
other lea ses  w h ich  cannot co -ex ist  w ith  native title at com m on  law . T h ese recent 
d evelop m en ts su ggest the p rospect o f  a m ore stream lined approach to reach ing  
agreem ents b etw een  n ative title parties and others.

N o w  is the tim e for governm ents to do w hat the C E R D  C om m ittee su ggests  
and (exc lu d in g  the p ositive  asp ects o f  the Native Title Amendment Act 1998  
(C th), such  as the p rov ision  for entry into enforceab le Indigenous land u se  
agreem ents):

suspend implementation of the 1998 amendments and re-open discussions with the 
representatives of the Aboriginal and Torres Strait Islander peoples with a view to 
finding solutions acceptable to the Indigenous peoples and which would comply 
with Australia’s obligations under the Convention [on the Elimination of All Forms 
of Racial Discrimination].

O nly  w h en  w e  have a set o f  n egotia ted  so lu tion s b etw een  C om m onw ealth  and  
state governm ents and m ajor industry groups, on the one hand, and Indigenous  
p eo p les  o f  th is country, on  the other, arising out o f  a ju st, gen erous and  
statesm an-like approach, can w e  say  that the appropriate leadership  is b ein g  
g iven  for Indigenous and n on-Ind igenous A ustralians to be recon ciled .


