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R E SPE C T IN G  IN D IG EN O U S C U LTU R A L AND  
IN T E L L E C T U A L  PR O PER TY  R IG H TS

TERRI JANKE i

I. IN T R O D U C T IO N

R e c o g n i s i n g  a n d  r e s p e c t i n g  I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y  

r ig h t s  i s  a  f u n d a m e n t a l  s t e p  in  t h e  p r o c e s s  o f  r e c o n c i l i a t i o n .  T h e  a r t s  a n d  

c u l t u r a l  k n o w l e d g e  o f  I n d i g e n o u s 2 A u s t r a l i a n s  a r e  im p o r t a n t  t o  t h e  s u r v i v a l  o f  

I n d i g e n o u s  A u s t r a l i a n  c u l t u r e s .  F o r  g e n e r a t i o n s ,  c u l t u r a l  i n f o r m a t io n  h a s  b e e n  

p a s s e d  d o w n  in  m a n y  p a i n t i n g s ,  s o n g s ,  d a n c e s  a n d  s t o r i e s .  In  r e c e n t  y e a r s ,  t h e  

d e m a n d  f o r  I n d i g e n o u s  c u l t u r a l  p r o d u c t s  h a s  g r o w n  r a p id ly .  I n d i g e n o u s  a r t w o r k s  

a r e  h e a v i l y  in  d e m a n d  a n d  I n d i g e n o u s  i m a g e s  a r e  r e p r o d u c e d  o n  a  w i d e  r a n g e  o f  

p r o d u c t s  i n c l u d i n g  T - s h ir t s .  I n d i g e n o u s  w o r d s  a n d  m o t i f s  a r e  u s e d  a s  b r a n d s  a n d  

l o g o s  b y  A u s t r a l i a n  c o m p a n i e s .

T h e r e  i s  s i m i la r  d e m a n d  f o r  I n d i g e n o u s  A u s t r a l ia n  c u l t u r a l  k n o w l e d g e .  

I n d i g e n o u s  A u s t r a l i a n s  h a v e  in h a b i t e d  t h e  la n d s  a n d  s e a s  o f  A u s t r a l i a  f o r  

t h o u s a n d s  o f  y e a r s .  O v e r  t h i s  t i m e ,  I n d i g e n o u s  A u s t r a l i a n s  h a v e  d e v e l o p e d  a n d  

n u r t u r e d  a  c l o s e  r e l a t io n s h ip  w i t h  A u s t r a l i a ’s  b i o l o g i c a l l y  d i v e r s e  e n v i r o n m e n t ,  *

* S o lic itor , M ich ae l Frankel and C om pan y.
1 In 1 9 9 7 , a N ation a l A ustralian  Ind igen ou s C ultural and Intellectual Property Project ( ‘ICIP P ro ject’) w as  

con d u cted , fu nded  b y  A T S IC  and coord in ated  b y  the A ustralian  Institute o f  A b orig in a l and Torres Strait 
Islander S tu d ies  ( ‘A L A T SIS’). A s part o f  the ICIP Project, ALATSIS ap p oin ted  M ich ae l Frankel and  
C om p an y, S o lic ito rs , to  co n d u ct research in th is area and prepare a report. M s Terri Janke w as the  
P rin cip al C on su ltan t on  the Project. T he Project is the first o f  its k in d  in A ustra lia  c o m p reh en s iv e ly  to  
m ap the rights In d igen ou s A ustralians w anted  in relation  to their C ultural H eritage, an a ly se  ex ist in g  
A ustralian  law s and p o lic ie s , and co m m en t on  their ap p lica tion  to Ind igen ou s cultural and in tellec tu a l 
property rights. T he Project a lso  puts forward a range o f  prop osa ls on h o w  In d igen ou s A ustra lian s m igh t 
rea lise  th ese  rights in lig h t o f  the e x ist in g  lega l and p o lic y  lan d scap e. T his paper is b ased  on so m e  o f  the 
k ey  fin d in g s and recom m en d ation s o f  the Report.

2 ‘In d ig en o u s’ refers to ‘A b orig in a l and Torres Strait Islander p e o p le ’, the orig inal in h abitan ts o f  m ain lan d  
A ustralia  and the Torres Strait Islands.
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i n c l u d i n g  t h e  r a in f o r e s t s ,  d e s e r t s  a n d  m a r in e  e c o s y s t e m s .  S u c h  k n o w l e d g e  h a s  

b e e n  t h e  r e s u l t  o f  g e n e r a t i o n s  o f  s k i l l  a n d  d e v e lo p m e n t ,  p a s s e d  o n  t h r o u g h  t h e  

y e a r s  a n d  c o n t i n u o u s l y  i m p r o v in g .  I t  i n c l u d e s  k n o w l e d g e  o f  s i t e s  a n d  a r e a s ,  t h e  

m e d i c i n a l  a n d  n u t r i t i o n a l  v a l u e s  o f  a  w i d e  r a n g e  o f  A u s t r a l i a n  p l a n t s  a n d  

a n i m a l s ,  l a n d  m a n a g e m e n t  p r a c t i c e s ,  a n d  c u s t o m s  a n d  t r a d i t io n s .  T h i s  

k n o w l e d g e  i s  n o w  in  d e m a n d  b y  b i o p r o s p e c t o r s ,  a n d  b y  m e d i c a l  r e s e a r c h e r s  a n d  

p h a r m a c e u t i c a l  c o m p a n i e s  in  t h e i r  q u e s t  t o  d i s c o v e r  n e w  m e d i c i n e s  f o r  

c o m m e r c i a l  e x p l o i t a t i o n .  I n d i g e n o u s  A u s t r a l i a n s  a r e  c o n c e r n e d  th a t  t h e ir  

k n o w l e d g e  i s  b e i n g  a p p r o p r ia t e d  w i t h o u t  t h e ir  c o n s e n t  o r  k n o w l e d g e  a n d  f o r  

l i t t l e  o r  n o t h in g  in  r e tu r n .

T h e  c o m m e r c i a l i s a t i o n  o f  I n d i g e n o u s  i n t e l l e c t u a l  a n d  c u l t u r a l  p r o p e r t y  h a s  

o f t e n  b e e n  d o n e  w i t h o u t  r e s p e c t  f o r  I n d i g e n o u s  c u l t u r e s ,  w i t h o u t  c o n s e n t  o r  l e g a l  

I n d i g e n o u s  c o n t r o l  a n d  w i t h o u t  s h a r in g  o f  b e n e f i t s  w i t h  I n d i g e n o u s  c o m m u n i t i e s .  

I n d i g e n o u s  c u l t u r a l  h e r i t a g e  h a s  o f t e n  b e e n  d i s t o r t e d  f o r  c o m m e r c i a l  i n t e r e s t s .  

T h i s  in  tu r n  i s  l e a d i n g  t o  i t s  e r o s io n .

In  1 9 9 5 ,  t h e  C o u n c i l  f o r  A b o r i g i n a l  R e c o n c i l i a t i o n ’ s  s u b m i s s i o n  t o  t h e  

C o m m o n w e a l t h  G o v e r n m e n t ,  G oing F orw ard ' Social Justice f o r  the F irst 
A ustralians,3 4 r e c o m m e n d e d  th a t:

the Com m onwealth legislate to create a specific new  form o f  intellectual property 
w hich w ould enable Aboriginal and Torres Strait Islander com m unities and 
individuals to protect from exploitation styles o f  art or crafts and know ledge o f  
traditional foods and m edicines.

T h e  s u b m i s s i o n  f u r th e r  s e t  o u t  a  n u m b e r  o f  g e n e r a l  p r i n c ip l e s  w h i c h  w o u l d  n e e d  

t o  b e  r e c o g n i s e d  w i t h i n  t h e  A u s t r a l i a n  l e g a l  f r a m e w o r k ,  i n c l u d i n g  t h e  r ig h t  t o  

o w n  a n d  c o n t r o l  I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y .5 T h i s  im p o r t a n t  

r ig h t  w a s  e n d o r s e d  b y  t h e  A u s t r a l i a n  R e c o n c i l i a t i o n  C o n v e n t i o n . 6 I f  

r e c o n c i l i a t i o n  i s  t o  b e  f r u i t f u l  i n  A u s t r a l ia ,  A u s t r a l i a n s  m u s t  r e c o g n i s e  

I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y  r ig h t s  w i t h i n  t h e  A u s t r a l i a n  l e g a l  

a n d  p o l i c y  f r a m e w o r k  a n d  in  a l l  a r e a s  o f  in d u s t r y .

II. W H A T  IS IN D IG E N O U S C U LTU R A L A ND  
IN T E L L E C T U A L  PR O PERTY ?

In  O ur Culture: O ur Future, P roposa ls f o r  the R ecognition and P rotection  o f  
Indigenous C ultural and In tellectual P roperty  R e p o r t ,7 ‘I n d i g e n o u s  c u l t u r a l  a n d  

i n t e l l e c t u a l  p r o p e r t y ’ w a s  d e f i n e d  a s  r e f e r r in g  t o  I n d i g e n o u s  P e o p l e s ’ r ig h t s  t o

3 Council for Aboriginal Reconciliation, Going Forward: Social Justice for the First Australians, A 
Submission to the Commonwealth Government (1995).

4 Ibid, Recommendation 51 at 12.
5 Ibid at 12.
6 Council for Aboriginal Reconciliation, “The Path to Reconciliation, Issues for A People’s Movement”, 

presented at the Australian Reconciliation Convention, 26-28 May, 1997.
7 T Janke, Our Culture: Our Future, Proposals for the Recognition and Protection of Indigenous Cultural 

and Intellectual Property, (Discussion Paper) Michael Frankel and Company, July 1997.
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t h e ir  h e r i t a g e .  H e r i t a g e  c o m p r i s e s  a l l  o b j e c t s ,  s i t e s  a n d  k n o w l e d g e ,  t h e  n a t u r e  o r  

u s e  o f  w h i c h  h a s  b e e n  t r a n s m i t t e d  o r  c o n t i n u e s  t o  b e  t r a n s m i t t e d  f r o m  g e n e r a t i o n  

t o  g e n e r a t i o n ,  a n d  w h i c h  i s  r e g a r d e d  a s  p e r t a in in g  t o  a  p a r t ic u la r  I n d i g e n o u s  

g r o u p  o r  i t s  t e r r ito r y .  H e r i t a g e  i n c lu d e s :

•  L i t e r a r y ,  p e r f o r m i n g  a n d  a r t is t ic  w o r k s  ( i n c l u d i n g  s o n g s ,  m u s i c ,  d a n c e s ,  

s t o r i e s ,  c e r e m o n i e s ,  s y m b o l s ,  l a n g u a g e s  a n d  d e s i g n s ) ;

•  S c i e n t i f i c ,  a g r ic u l t u r a l ,  t e c h n i c a l  a n d  e c o l o g i c a l  k n o w l e d g e  ( i n c l u d i n g  

c u l t i g e n s ,  m e d i c i n e s  a n d  t h e  p h e n o t y p e s  o f  f l o r a  a n d  fa u n a ) ;

•  A l l  i t e m s  o f  m o v a b l e  c u l t u r a l  p r o p e r t y ;

•  H u m a n  r e m a i n s  a n d  t i s s u e s ;

•  I m m o v a b le  c u l t u r a l  p r o p e r t y  ( i n c l u d i n g  s a c r e d  a n d  h i s t o r i c a l l y  s i g n i f i c a n t  

s i t e s  a n d  b u r ia l  g r o u n d s ) ;  a n d

•  D o c u m e n t a t i o n  o f  I n d i g e n o u s  p e o p l e s ’ h e r i t a g e  in  a r c h iv e s ,  f i lm ,  

p h o t o g r a p h s ,  v i d e o t a p e ,  a u d i o t a p e  a n d  a l l  o t h e r  f o r m s  o f  m e d ia .

I n d i g e n o u s  p e o p l e s ’ h e r i t a g e  i s  a  l i v i n g  h e r i t a g e  a n d  t h e r e f o r e  a l s o  i n c l u d e s  

o b j e c t s ,  k n o w l e d g e  a n d  l i t e r a r y  a n d  a r t is t ic  w o r k s  w h i c h  m a y  b e  c r e a t e d  in  t h e  

f u t u r e  b a s e d  o n  th a t  h e r i t a g e . 8

III. R E SPO N SIB IL IT Y  FO R  C ULTU R E

I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y  i s  c o l l e c t i v e l y  o w n e d ,  s o c i a l l y  

b a s e d ,  a n d  e v o l v i n g  c o n t i n u o u s l y .  A  g r e a t  n u m b e r  o f  g e n e r a t i o n s  c o n t r ib u t e  t o  

t h e  c r e a t io n  a n d  d e v e l o p m e n t  o f  I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y .  In  

a d d i t io n ,  t h e r e  a r e  m a n y  d i f f e r e n t  I n d i g e n o u s  A u s t r a l ia n  g r o u p s .  E a c h  p a r t ic u la r  

g r o u p  h a s  o w n e r s h ip  o f  r ig h t s  o v e r  i t s  p a r t ic u la r  in h e r i t e d  c u l t u r a l  h e r i t a g e .9

O n e  f a c t o r  c o m m o n  t o  a l l  I n d i g e n o u s  g r o u p s  i s  t h e  e x i s t e n c e  o f  I n d i g e n o u s  

l a w s  w h i c h  g o v e r n  r ig h t s  t o  u s e  a n d  d e a l  w i t h  I n d i g e n o u s  c u l t u r a l  a n d  

i n t e l l e c t u a l  p r o p e r t y .  T h e s e  l a w s  a r e  b a s e d  o n  t h e  p r e m is e  o f  r e s p o n s i b i l i t y  f o r  

c u l t u r a l  k n o w l e d g e  a n d  t h e  n e e d  t o  e n s u r e  th a t  t h e  c u l t u r e  i s  m a i n t a i n e d  a n d  

p r o t e c t e d  s o  t h a t  i t  c a n  b e  p a s s e d  o n  t o  fu tu r e  g e n e r a t i o n s .  T o  t h i s  e n d ,  t h e r e  i s  

o f t e n  a n  i n d iv i d u a l  o r  g r o u p  w h o  i s  t h e  c u s t o d ia n  o r  c a r e t a k e r  o f  a  p a r t ic u la r  

i t e m  o f  h e r i t a g e .  T h i s  t y p e  o f  r e l a t io n s h ip  w a s  n o t e d  in  t h e  c a s e  o f  B u lu n  B u lu n  
&  A n o r  v  R  &  T  T e x t ile s .10 In  th a t  c a s e ,  M r  B u l u n  B u l u n  w a s  t h e  a r t is t  o f ,  a n d  

c o p y r ig h t  o w n e r  in ,  p a i n t i n g s  w h i c h  e m b o d i e d  c o m m u n a l l y  o w n e d  d e s i g n s  o f  t h e  

G a n a l b i n g u  p e o p l e .  M r  B u l u n  B u l u n ’s  r ig h t  t o  t h e  u s e  o f  r i t u a l  k n o w l e d g e  t o  

p r o d u c e  t h e  a r t w o r k s  w a s  g i v e n  t o  h i m  in  a c c o r d a n c e  w i t h  G a n a l b i n g u  

c u s t o m a r y  l a w  a n d  w a s  p r e d i c a t e d  o n  t h e  t r u s t  a n d  c o n f i d e n c e  w h i c h  t h o s e  

g i v i n g  p e r m i s s i o n  h a d  in  t h e  a r t is t .  T h e  C o u r t  f o u n d  th a t  t h e  r e l a t io n s h ip  

b e t w e e n  M r  B u l u n  B u l u n  a n d  t h e  G a n a l b i n g u  p e o p l e  w a s  o f  a  f i d u c i a r y  n a tu r e .

8 Ibid at 2 5 .
9 Ibid.
10 (1 9 9 8 )  3 Australian Indigenous Law Reporter 5 4 7  (hereafter, Bulun Bulun) at 55 2 .
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U n d e r  t h i s  r e l a t io n s h ip ,  M r  B u l u n  B u l u n  h a d  a  f i d u c i a r y  o b l i g a t i o n  t o  t h e  r e s t  

o f  t h e  c la n  g r o u p  t o  e n s u r e  th a t  t h e  a r t w o r k  i s  r e p r o d u c e d  in  w a y s  w h i c h  

p r e s e r v e  t h e  i n t e g r i t y  o f  t h e  c u l t u r e  a n d  t h e  k n o w l e d g e .

S i m i la r l y ,  c o n s e n t  t o  a u t h o r i s e  o t h e r s  t o  u s e  I n d i g e n o u s  c u l t u r a l  k n o w l e d g e  

m u s t  b e  g i v e n  b y  t h e  g r o u p  a s  a  w h o l e .  S u c h  c o n s e n t  i s  g i v e n  t h r o u g h  s p e c i f i c  

d e c i s i o n - m a k i n g  p r o c e d u r e s  w h i c h  d i f f e r  d e p e n d i n g  o n  t h e  n a t u r e  o f  t h e  

p a r t ic u la r  c u l t u r a l  i t e m .  C o n s e n t  p r o c e d u r e s  m a y  d i f f e r  f r o m  g r o u p  t o  g r o u p .  In  

B u lu n  B u lu n ,  e v i d e n c e  g i v e n  b y  M r  D j a r d i e  A s h l e y 11 d i s c u s s e d  h o w  t h e  

G a n a l b i n g u  l a w s  d e a l  w i t h  s u c h  c o n s e n t  p r o c e d u r e s .  M r  A s h l e y  n o t e d  th a t  in  

s o m e  c i r c u m s t a n c e s ,  s u c h  a s  r e p r o d u c in g  a  p a i n t i n g  in  a n  a r t  b o o k ,  t h e  a r t is t  m a y  

n o t  n e e d  t o  c o n s u l t  w i d e l y  w i t h  t h e  g r o u p .  H o w e v e r ,  in  o t h e r  c i r c u m s t a n c e s ,  

s u c h  a s  r e p r o d u c t io n  in  m e r c h a n d i s e ,  t h e  a r t is t  m a y  n e e d  t o  c o n s u l t  w i d e l y .  M r  

A s h l e y  fu r th e r  n o t e d :

The question in each case depends on  the use and the manner or m ode o f  
production. But in the case o f  a use w hich is one that requires direct consultation, 
rather than one for which approval has already been given  for a class o f  uses, all o f  
the traditional A boriginal owners must agree. There must be total consensus. 
Bulun Bulun could not act alone to permit the reproduction o f  “A t the W aterhole” in  
the manner as it was done.12

M o r e o v e r ,  c o n s e n t  i s  n o t  p e r m a n e n t  a n d  m a y  b e  r e v o k e d . 13

IV. W H A T  R IG H T S DO IN D IG EN O U S PEO PLE W A N T  
IN  R E L A T IO N  TO  T H E IR  C U LTU R ES?

T h e  O u r  C u ltu re :  O u r  F u tu re  D i s c u s s i o n  P a p e r  n o t e d  th a t  I n d i g e n o u s  c u l t u r a l  

a n d  i n t e l l e c t u a l  p r o p e r t y  r ig h t s  a r e  f u n d a m e n t a l  t o  t h e  c o n t i n u a t i o n  a n d  

m a i n t e n a n c e  o f  I n d i g e n o u s  c u l t u r e .  L e g i s l a t i v e  r e f o r m  a n d  p o l i c y  i n i t i a t i v e s  a r e  

u r g e n t l y  r e q u ir e d  t o  p r e v e n t  t h e  f u r th e r  e r o s i o n  o f  I n d i g e n o u s  c u l t u r a l  id e n t i t y .  

In  l i g h t  o f  t h e  v a r io u s  c o n c e r n s  r a i s e d  b y  I n d i g e n o u s  p e o p l e s ,  t h e  f o l l o w i n g  

r ig h t s  r e q u ir e  r e c o g n i t io n :

•  T h e  r ig h t  t o  o w n  a n d  c o n t r o l  I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y ;

•  T h e  r ig h t  t o  c o n t r o l  t h e  c o m m e r c i a l  u s e  o f  I n d i g e n o u s  c u l t u r a l  a n d  

i n t e l l e c t u a l  p r o p e r t y  i n  a c c o r d a n c e  w i t h  t r a d i t io n a l  c u s t o m a r y  la w s ;

•  T h e  r ig h t  t o  b e n e f i t  c o m m e r c i a l l y  f r o m  t h e  a u t h o r i s e d  u s e  o f  I n d i g e n o u s  

c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y ;

•  T h e  r ig h t  t o  f u l l  a n d  p r o p e r  a t t r ib u t io n ;

•  T h e  r ig h t  t o  p r o t e c t  s a c r e d  a n d  s i g n i f i c a n t  s i t e s ;

11 Mr Ashley is an Indigenous artist and member o f the Ganalbingu people who stands in the position o f  
Waku or Djungayi, that is a kind o f cultural policeman who has the obligation to ensure that the owners 
o f  certain land and knowledge associated with the land is dealt with in accordance with Indigenous 
custom, law and tradition.

12 Note 10 supra at 552.
13 T Janke, note 7 supra at 25.
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•  T h e  r ig h t  t o  o w n  a n d  c o n t r o l  m a n a g e m e n t  o f  l a n d s  w h i c h  a r e  c o n s e r v e d  in  

w h o l e  o r  p a r t  b e c a u s e  o f  t h e ir  I n d i g e n o u s  c u l t u r a l  v a l u e s ;

•  T h e  r ig h t  t o  p r e v e n t  d e r o g a t o r y ,  o f f e n s i v e  a n d  f a l l a c i o u s  u s e s  o f  

I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r ty ;

•  T h e  r ig h t  t o  h a v e  a  s a y  in  t h e  p r e s e r v a t i o n  a n d  c a r e ,  p r o t e c t i o n ,  

m a n a g e m e n t  a n d  c o n t r o l  o f  c u l t u r a l  a r t e f a c t s ,  h u m a n  r e m a in s ,  

a r c h a e o l o g i c a l  a n d  s i g n i f i c a n t  t r a d i t io n a l  s i t e s ,  t r a d i t io n a l  f o o d  r e s o u r c e s  

a n d  t r a d i t io n a l  a n d  c o n t e m p o r a r y  c u l t u r a l  e x p r e s s i o n s  s u c h  a s  r i t u a l s ,  

l e g e n d s ,  a n d  t h e  d e s i g n s  u s e d  in ,  f o r  i n s t a n c e ,  a r t, w e a v i n g ,  d a n c e s ,  s o n g s  

a n d  s t o r i e s ;

•  T h e  r ig h t  t o  c o n t r o l  u s e  o f  t r a d i t io n a l  k n o w l e d g e  o f  m e d i c i n a l  p l a n t s ,  

a g r ic u l t u r a l  b i o d i v e r s i t y ,  e n v i r o n m e n t a l  m a n a g e m e n t ,  a n d  t h e  r e c o r d in g  o f  

c u l t u r a l  c u s t o m s  a n d  e x p r e s s i o n s ;  a n d

•  T h e  r ig h t  t o  c o n t r o l  u s e  o f  t h e  p a r t ic u la r  l a n g u a g e  w h i c h  m a y  b e  i n t r in s i c  

t o  c u l t u r a l  id e n t i t y ,  k n o w l e d g e ,  t h e  s k i l l  a n d  t e a c h in g  o f  c u l t u r e .14

V. TH E W A Y  FO RW A R D

In  o r d e r  t o  m o v e  t o w a r d s  r e c o n c i l i a t i o n ,  t h e r e  i s  a  n e e d  t o  a d o p t  m e a s u r e s  t o  

r e c o g n i s e  I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y  r ig h t s .  T h e  s h a r in g  o f  

I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y  s h o u l d  b e  b a s e d  o n  t h e  p r i n c i p l e s  o f  

r e s p e c t ,  i n f o r m e d  c o n s e n t ,  n e g o t i a t i o n ,  f u l l  a n d  p r o p e r  a t t r ib u t io n ,  a n d  b e n e f i t  

s h a r in g .

R e s p e c t  r e q u ir e s  t h a t  I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y  r ig h t s  a r e  

r e c o g n i s e d  w i t h i n  t h e  A u s t r a l i a n  l e g a l  a n d  p o l i c y  f r a m e w o r k .  S u c h  r ig h t s  s h o u l d  

b e  p r e m is e d  o n  t h e  u n d e r s t a n d in g  th a t  I n d i g e n o u s  c u s t o m a r y  l a w s  c o n c e r n i n g  t h e  

u s e  a n d  d i s s e m i n a t i o n  o f  c u l t u r a l  m a t e r ia l  a r e  s im i la r  t o  i n t e l l e c t u a l  p r o p e r t y  

l a w s  a n d  t h e  r ig h t s  o f  i n t e l l e c t u a l  p r o p e r t y  r ig h t s - h o l d e r s .  U s e r s  o f  I n d i g e n o u s  

c u l t u r a l  m a t e r ia l  s h o u l d  r e s p e c t  t h e s e  l a w s ,  i n c l u d i n g  l a w s  g o v e r n i n g  

d i s s e m i n a t i o n ,  a t t r ib u t io n  a n d  c u l t u r a l  in t e g r i t y .

I n f o r m e d  c o n s e n t  r e q u ir e s  th a t  t h o s e  w h o  s e e k  t o  u s e  o r  a s c e r t a in  I n d i g e n o u s  

k n o w l e d g e  a n d  t o  m a k e  u s e  o f  I n d i g e n o u s  r e s o u r c e s  m u s t  g a i n  t h e  p r io r  

i n f o r m e d  c o n s e n t  o f  t h e  r e l e v a n t  I n d i g e n o u s  p e o p l e s .  F o r  c o n s e n t  t o  b e  

i n f o r m e d ,  t h e  p u r p o s e  a n d  n a t u r e  o f  t h e  i n t e n d e d  u s e  m u s t  b e  c o m m u n i c a t e d  

i n c l u d i n g  t h e  r i s k s  a n d  t h e  b e n e f i t s  o f  s u c h  u s e .  R e l a t i o n s h i p s  m u s t  b e  f r a n k  a n d  

o p e n  a n d  d i s c u s s i o n s  s h o u l d  i n c lu d e  w h a t  p a r t i c i p a t i o n  i s  r e q u ir e d  b y  I n d i g e n o u s  

p e o p l e .  I n f o r m e d  c o n s e n t  o f  t h e  p e o p l e  a s  a  g r o u p  i s  r e q u ir e d  a s  w e l l  a s  t h a t  o f  

i n d i v i d u a l s  w i t h i n  t h a t  g r o u p ,  b e c a u s e  o f t e n  t h e  g r a n t  o f  r ig h t s  w i l l  a f f e c t  t h e  

g r o u p  a s  a  w h o l e .  F o r  e x a m p l e ,  M r  M i c k  D o d s o n  h a s  n o t e d  th a t  m e d i c a l  

r e s e a r c h  o n  o n e  m e m b e r  o f  t h e  g r o u p  w i l l  a f f e c t  a l l  m e m b e r s  g i v e n  t h a t  t h e ir  

p h y s i o l o g i c a l  a n d  g e n e t i c  m a k e  u p  i s  l i k e l y  t o  b e  s i m i l a r .15 A  r e s e a r c h e r  m u s t

14 Ibid at 8.
15 S ee  M  D o d so n , A b or ig in a l and Torres Strait Islander S o c ia l Ju stice  C o m m issio n er , H um an R igh ts and  

E qual O pp ortunity  C o m m iss io n , “In d igen ou s S o c ia l and E th ical Issues: C ontrol o f  R esearch  and S h arin g  
the B en e f its” , presented  at the S c ie n tific , S o c ia l and E th ica l Issues S ym p osiu m , 2 2  July 1 9 9 7 , p 8.
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i d e n t i f y  a p p r o p r ia t e  a v e n u e s  o f  g a i n i n g  p e r m i s s i o n  b y  c o n s e n s u s .  M r  D o d s o n  

u r g e s  g e n e t i c  r e s e a r c h e r s  t o  i d e n t i f y  t h e  a p p r o p r ia t e  b o d i e s  s u c h  a s  la n d  

c o u n c i l s ,  m e d i c a l  s e r v i c e s  a n d  s m a l l  c o o p e r a t i v e s  a t  l o c a l  a n d  r e g i o n a l  l e v e l . 16

I n d i g e n o u s  A u s t r a l i a n s  s e e k  t h e  r ig h t  t o  n e g o t i a t e  o n  t h e  t e r m s  o f  u s e  o f  t h e ir  

c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y .  D e p e n d i n g  o n  t h e  c i r c u m s t a n c e s ,  t h i s  m i g h t  

i n c l u d e  t h e  e x t e n t  o f  r ig h t s  t o  b e  g r a n t e d ,  a p p r o p r ia t e  a t t r ib u t io n ,  r o y a l t i e s  o r  

w h e t h e r  c o n s e n t  s h o u l d  b e  g i v e n  f o r  u s e  a t  a l l .

F u l l  a n d  p r o p e r  a t t r ib u t io n  r e q u ir e s  th a t  b o t h  t h e  g r o u p  w h o  i s  t h e  s o u r c e  o f  

t h e  m a t e r ia l  o r  k n o w l e d g e  a n d  a n y  p a r t i c ip a n t s  a r e  f u l l y  a c k n o w l e d g e d  f o r  t h e ir  

r o le  a n d  c o n t r ib u t io n .

T h e  s h a r in g  o f  b e n e f i t s  s h o u l d  b e  i n c lu d e d  in  a l l  n e g o t i a t i o n s  f o r  u s e  o f  

I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y .  T h e  n a tu r e  o f  t h o s e  b e n e f i t s  w i l l  

v a r y  s u b s t a n t i a l l y  d e p e n d i n g  o n  t h e  n a t u r e  o f  t h e  u s e .  H o w e v e r ,  s u c h  b e n e f i t s  t o  

I n d i g e n o u s  p e o p l e  c o u l d  i n c l u d e  I n d i g e n o u s  e m p l o y m e n t  o p p o r t u n i t i e s ,  

d e v e l o p m e n t  o f  I n d i g e n o u s - c o n t r o l l e d  in f r a s t r u c tu r e ,  r o y a l t i e s  t o  c o m m u n i t i e s  

f r o m  e a r n e d  i n c o m e ,  a n d  t h e  s h a r in g  o f  a n y  d e r iv e d  i n t e l l e c t u a l  p r o p e r t y  r ig h t s .

It i s  f u n d a m e n t a l  t h a t  a n y  c h a n g e s  t o  t h e  l a w  o r  m a j o r  p o l i c y  i n i t i a t i v e s  s h o u l d  

a l l o w  I n d i g e n o u s  p e o p l e  s e l f - d e t e r m in a t io n  a t  a l l  l e v e l s .  Our Culture: Our 
Future s u g g e s t e d  a  r a n g e  o f  r e f o r m  s t r a t e g i e s  i n c l u d i n g  t h e  f o l l o w i n g  l e g i s l a t i v e  

a n d  n o n - l e g i s l a t i v e  m e a s u r e s . 17

A, Legislative Measures
(i) Am endm ent o f  In tellectual P roperty  Law s

A m e n d m e n t s  c o u l d  b e  m a d e  t o  i n t e l l e c t u a l  p r o p e r ty  l a w s  i n c lu d i n g  t h e  

Copyright A ct 1 9 6 8  ( C t h ) ,  t h e  Patents A ct 1 9 9 0  (C t h )  a n d  t h e  Trade M arks A ct 
1 9 9 5  ( C t h )  t o  r e c o g n i s e  c o m m u n a l  o w n e r s h ip  o f  I n d ig e n o u s  c u l tu r a l  m a t e r ia l .  F o r  

e x a m p l e ,  i t  m i g h t  b e  p o s s i b l e  t o  in t r o d u c e  a  n e w  c l a s s  o f  r ig h t s  w i t h i n  t h e  

Copyright A ct f o r  ‘I n d ig e n o u s  w o r k s ’ . R ig h t s  to  s u c h  I n d ig e n o u s  w o r k s  c o u l d  
e x i s t  in  p e r p e t u i t y .18

(ii) Specific Legisla tion
N e w  a n d  s p e c i f i c  l e g i s l a t i o n  c o u l d  b e  d e v e lo p e d  a n d  in t r o d u c e d  t o  p r o t e c t  

I n d ig e n o u s  c u l tu r a l  a n d  i n t e l l e c t u a l  p r o p e r ty .  T h e  l e g i s l a t i o n  w o u l d  n e e d  t o  

a d d r e s s  t h e  f o l l o w i n g  i s s u e s .  T h e  s c o p e  o f  t h e  n e w  l e g i s l a t i v e  f r a m e w o r k  s h o u l d  

b e  b r o a d  e n o u g h  t o  p r o t e c t  a l l  I n d i g e n o u s  c u l t u r a l  a n d  i n t e l l e c t u a l  p r o p e r t y  

i n c l u d i n g  a r t s ,  b i o d i v e r s i t y  a n d  c u l t u r a l  m a t e r ia l .  I t  s h o u l d  p r o v i d e  p r o t e c t i o n  

f o r  w o r k s  th a t  a r e  i n t a n g i b le ,  t h e r e  n e e d  n o t  b e  a  r e q u ir e m e n t  o f  m a t e r ia l  f o r m .  

R i g h t s  s h o u l d  e x i s t  in  p e r p e t u i t y  t o  e n s u r e  th a t  t h e r e  a r e  n o  t i m e  l i m i t s  o n  

p r o t e c t i o n .  T h e  n e w  l e g i s l a t i v e  f r a m e w o r k  s h o u l d  i n c l u d e  p r o v i s i o n s  th a t:

•  p r o h i b i t  t h e  w i l f u l  d i s t o r t i o n  a n d  d e s t r u c t i o n  o f  c u l t u r a l  m a t e r ia l;

•  p r e v e n t  m i s r e p r e s e n t a t i o n s  o f  t h e  s o u r c e  o f  c u l t u r a l  m a t e r ia l;

16 Ibid p lO
17 Note 7 supra at 71 -4.
18 Ibid 2X65.
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•  a llo w  paym ents to Indigenous ow ners for the com m ercial u se o f  their 
cultural m aterial; and

•  provide sp ecia l protection  for sacred and secret m aterials.
T he leg is la tion  should  n ot inhibit the further cultural d evelop m en t o f  m aterials  
w ith in  their orig inating com m unities; that is, custom ary and traditional use  
should  not be affected . A n y  established  adm inistration system  should  a llo w  
loca l, regional and state d ecision-m aking. A n y  dispute reso lu tion  m easures  
should  be cu lturally  appropriate. D ecision -m ak in g  b od ies should  be m ade up o f  
Indigenous cu stod ians and/or traditional ow ners, sp ecia lists  in Indigenous law , 
and legal experts. C on fid en tia lity  p rov ision s should  set out w hat can and cannot 
be d isc lo sed  to the p ublic. T here cou ld  also  be c lo sed  tribunal hearings and  
avenues o f  a ccess  to the Federal Court for determ inations. A n y  system s o f  
authorisation should  include prior authorisation p rov ision s and be b ased  on  
respect, n egotiation , and free and inform ed consent. T here should  be fair dealing  
p rov ision s on ly  for traditional and custom ary use, research and study, and  
ju d ic ia l p roceed in gs. H ow ever, ju d ic ia l p roceed in gs relating to sacred or secret 
m aterial and cu lturally  sen sitive  inform ation should  not be m ade public or u sed  
for other purposes.

B. Non-Legislative Measures
O utside o f  leg is la tiv e  m easures, Indigenous cultural and intellectual property  

rights cou ld  be better protected  as fo llo w s  :-

(i) Negotiating Rights under Agreement
Indigenous cultural and intellectual property rights could  be included in written  

agreem ents betw een  Indigenous custodial groups and com m ercial users o f  
Indigenous cultural and intellectual property. P rovision s cou ld  im p ose standards 
on those w h o  u se and d issem inate Indigenous cultural and intellectual property, 
includ ing  film m akers, research com panies, loca l governm ent and industry  
organ isa tion s.19 For exam ple, A m rad Pty Ltd, an A ustralian pharm aceutical 
com pany, has sign ed  an agreem ent w ith  the T iw i Land C ou n cil to a llo w  it to  
undertake research on plants o f  the T iw i Islands.20 W h ilst the term s o f  the 
agreem ent have not b een  p u b lic ly  d isc lo sed , the agreem ent is said  to include  
term s for the sharing o f  b en efits w ith  the T iw i peop le .

(ii) Developing Cultural Infrastructure
The developm ent o f  Indigenous Cultural infrastructure could  also facilitate the 

protection o f  Indigenous cultural and intellectual property. For instance, the 
establishm ent o f  a N ational Indigenous Cultural Authority cou ld  provide support 
for ex istin g  Indigenous authority structures to control and m onitor u ses o f  
Indigenous cultural and intellectual property. Furthermore, the establishm ent o f  
registers and archives could  assist w ith  identification o f  sources so as to facilitate

19 Ibid Sit 19.
20 C Oddie, “Bioprospecting” (1998) 9 Australian Intellectual Property Journal 6 at 9.
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consent procedures and to ensure that appropriate provisions for use are m ade the 
subject o f  written and lega lly  b inding agreem ents.21

(iii) Indigenous Cultural Protocols
Cultural p rotoco ls for obtaining consent for uses o f  Indigenous cultural and 

intellectual property could  also  enhance protection. A ll governm ent, industry and 
professional b od ies should be encouraged to d evelop  protocols w hen dealing w ith  
uses o f  Indigenous cultural and intellectual property. Issues covered  could  include  
dealing w ith  sacred material, p rocesses for clearances and consents, attribution and  
the m aintaining integrity o f  the cultural material.22

T he d evelop m en t o f  eth ical gu id elin es m ay a lso  a ssist in protecting  
Indigenous cultural and intellectual property. For exam ple, the A ustralian  
S cien ce, T ech n o logy  and E ngineering C ou n cil d evelop ed  National Principles 
and Guidelines for the Ethical Conduct o f Research in Protected and 
Envrionmentally Sensitive Areas, w h ich  includ es a princip le relating to  
cooperation  w ith  Indigenous G roups.23 T he principle states that “ [i]t is  
im portant for researchers to estab lish  w hat Indigenous groups or ind iv idu als to  
contact w ith  regard to getting perm ission  or inform ation” . A  list o f  strategies is  
su ggested  includ ing  n egotia tion  o f  all aspects o f  research w ith  traditional ow ners  
o f  protected  areas and the n eed  to obtain the inform ed con sen t o f  traditional 
ow ners b efore b eg in n in g  or continuing any research in protected  areas.24

(iv) Authentication Mark
T he establishm ent o f  an authenticity label sim ilar to the Australian W oolm ark  

could  prom ote cultural integrity. Through an appropriate system  o f  licensing, 
m anaged and approved by  Indigenous p eop le, the label could  b e a ffixed  to 
authentic Indigenous cultural products. B y  w ay o f  an exten sive education and  
m arketing program, consum ers could  be attracted to buy products w h ich  bear the 
label. T his w ould  in turn increase the dem and for authentic and Indigenous 
produced goods and services. The mark w ould  be registered as a certification mark 
under the Trade Marks Act 1995 (Cth) thereby benefiting from  the enforcem ent 
and protection regim e under the A ct.25

VI. CONCLUSION

In con clu sion , recogn isin g  Indigenous cultural and intellectual property is  at 
the heart o f  the recon cilia tion  process. Indigenous A ustralians m ust have the  
right to  control u ses  o f  their cultural and intellectual property in order to

21 Note 7 supra at 82.
22 Ibid at 84.
23 Australian Science, Technology and Engineering Council, Environmental Research Ethics, National 

Principles and Guidelines for the Ethical Conduct o f Research in Protected and Environmental 
Sensitive Areas (1998), principle 3.4.

24 Ibidt principle 1.2.
25 Note 7 supra at 75.



1999 UNSW Law Journal 639

m aintain their unique cultural identities. G overnm ent, industry and all those  
w ho seek  to m ake u se  o f  Indigenous cultural and intellectual property other than 
in traditional or custom ary w ays, m ust proceed  on the b asis o f  the p rin cip les o f  
respect, inform ed con sen t, n egotia tion , fu ll and proper attribution, and the 
sharing o f  b en efits .


