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RECONCILIATION AND THE CONSTITUTION

GARTH NETTHEIM*

I. INTRODUCTION

W hen a S ta te’s very ex isten ce  is predicated on the accum ulation  o f  lands from  
prior Indigenous inhabitants, on e m ight lo g ica lly  exp ect to  see such  foundational 
m atters addressed in the C onstitution  o f  the n ew  State. T his has not y e t occurred  
in A ustralia  for the fo llo w in g  reasons. First, the State has its e lf  ev o lv ed  from  
Great B ritain to a scatter o f  se lf-govern in g  co lo n ies , subject to u ltim ate control 
from  the Im perial G overnm ent, to  the federal C om m onw ealth  o f  Australia. 
S econ d ly , B ritish  settlem ent p roceed ed  on the con ven ien t assum ption  that there 
w as sim p ly  no n eed  to con sider the A boriginal p eop les. In itially , th is v ie w  w as  
b ased  on the m istaken  b e lie f  o f  th ose in vo lved  in C o o k ’s first v o y a g e  that the  
land w as litera lly  uninhabited {terra nullius) apart from  a fe w  scattered groups 
along the coast. Subsequently , it w as b ased  on the prem ise that the inhabitants 
had no property in the land and, indeed, no law .

A s to the first matter, there is n o  longer any b asis for con fu sion  as to  ultim ate  
constitu tional respon sib ility . B y  1986  at the latest, A ustralia  had shed the  
rem aining v estig es  o f  U K  control.

A s to the secon d  matter, this con ven ien t theory w as fin a lly  exp lod ed  in  Mabo 
[No 2]. T h is d ec is ion  brought the com m on law  o f  A ustralia  in  line w ith  the  
com m on  law  as it w as received  in other form er B ritish  co lo n ies  b y  a b elated  
recogn ition  o f  n ative title, b ased  on  Indigenous law .

Is it feasib le  at th is stage in our history to ach ieve a sim ilarly  b elated  
C onstitutional recogn ition  o f  the p osition  and the rights o f  Indigenous  
A ustralians?

T his issu e has b een  d iscu ssed  for som e tim e, but has o n ly  recen tly  b een  g iven  
som e degree o f  urgency b y  the approach o f  the Centenary o f  Federation and b y  
the related tim etable accepted  by the C om m onw ealth  Parliam ent w h en  it enacted
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the Council for Aboriginal Reconciliation Act 1991 (Cth). A  final resp on sib ility  
for the third three-year C ou n cil term  is to report w hether recon cilia tion  w ou ld  be  
advanced  by a “form al d ocum ent or docum ents o f  recon cilia tion ” and, i f  so, to  
m ake recom m endations to the M in ister “on the nature and content o f, and  
m anner o f  g iv in g  e ffec t to, such  a docum ent or d ocum ents” .1

II. RECONCILIATION

T he M acquarie D iction ary2 3 o ffers the fo llo w in g  m eanings o f  the term  
“recon cilia tion ” :

to render no longer opposed; bring to acquiescence (fol. by to): to reconcile 
someone to his fate.

to win over to friendliness: to reconcile a hostile person. 

to compose or settle (a quarrel, difference, etc).

to bring into agreement or harmony; make compatible or consistent: to reconcile 
differing statements.

O pin ions m ay d iffer am ong A ustralians as to  w h ich  o f  these d istinct m eanings  
should  b e the appropriate ou tcom e o f  the recon cilia tion  p rocess in itiated  b y  the  
1991 leg isla tion . A  num ber o f  Indigenous A ustralians have su spected  that 
governm ents have in m ind  the first o f  the above m eanings.

Interestingly, a B icen ten n ia l proposal b y  Brennan and Crawford p roposed  a 
different term: A borig inal recognition) Such  a term w ou ld  su ggest that the 
n ecessary  adjustm ents n eed  to b e m ade b y  non-Ind igenous A ustralians rather 
than b y  A b orig in es and Torres Strait Islanders.

III. CONSTITUTIONAL REFORM

R eform  o f  the C om m onw ealth  C onstitution  has been  o f f  the national agenda  
sin ce the n ega tive  resu lt o f  the 1988 referendum  on four o f  the prop osals  
deriving from  the Final Report o f  the C onstitutional C om m ission .4

C onstitutional reform  has recen tly  returned to the agenda in the sp ec ific  
con text o f  the proposal to m ove to a republic, in the “m in im alist” sen se  o f  
replacing the Q ueen  b y  an A ustralian head o f  state. In Februrary 1998 , the 
C onstitutional C on ven tion  con sidered  not o n ly  this proposal, but a lso  supported  
adding a n ew  pream ble to the C onstitution  w h ich  w ou ld , am ong other th ings, 
ack n ow led ge “the original occu p an cy  and custod iansh ip  o f  A ustralia  b y  
A borig inal p eo p les  and Torres Strait Islanders” . T here w as som e h ope that the

1 Second Reading Speech, Minister for Aboriginal and Torres Strait Islander Affairs, 1991.
2 Macquarie Library (2nd revision) 1987.
3 F Brennan and J Crawford, “Aboriginality, Recognition and Australian Law: Where to from Here?” 

(1990) 1(1) Public Law Review 53.
4 Constitutional Commission, Final Report, AGPS (1988).
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tw o issu es -  the ‘m in im alist’ republic and the pream ble -  m ight be put to the 
electorate in  a jo in t referendum .

T his no longer seem s likely . T he Prim e M inister, John H ow ard, w ith  som e  
input from  p oet L es M urray, drafted a pream ble w h ich  has attracted little  support 
and, indeed , considerab le criticism . It appears u n lik ely  that there w ill be  
agreem ent on a pream ble in  tim e for it to be included  in the sch ed u led  
referendum  on the republic.

IV. PREAMBLE

H o w  im portant is pream bular recogn ition  o f  Indigenous A ustralians?
T he idea has b een  around for som e tim e. Indeed, the C onstitutional 

C om m ission  had a proposal for a n ew  pream ble from  its C om m ittee on  
Individual and D em ocratic  R ights. In M ay 1997, the A ustralian R econ cilia tion  
C onven tion  supported a pream ble w h ich  w ou ld  recogn ise  “the A boriginal 
p eop les  and Torres Strait Islanders as its Indigenous p eo p les  w ith  continuing  
rights b y  virtue o f  that status” . T he proposal from  the 1998 C onstitutional 
C onven tion  has already b een  noted.

In 1995, three m ajor reports w ere presented  to the K eating G overnm ent after 
consu ltation  w ith  Indigenous A ustralians for the p roposed  “socia l ju stice  
p ack age” . Support for an appropriately w orded pream ble w as reported b y  
A T SIC , the C ouncil for A boriginal R econ cilia tion  and the A boriginal and Torres 
Strait Islander S ocia l Justice C om m issioner, but w ith  an im portant reservation , 
as reported b y  the C ouncil for A boriginal R econciliation:

[I]t was quite clear during the consultation process that there was wide-ranging 
support to have such an acknowledgment inserted in the Constitution, provided it 
was regarded as a first step of a broader process. Concern was expressed that such a 
change would be seen as an easy symbolic step which would be all that was needed 
to address constitutional issues for Indigenous peoples.5

W hat then are the n on -sym b olic  constitutional issu es for Indigenous  
A ustralians? H o w  m ight the goal o f  recon cilia tion  be advanced  b y  chan ges to  
the C om m onw ealth  C onstitution?

V. RACIAL DISCRIMINATION

O ne nearly  sym b olic  proposal is for the repeal o f  s 25 o f  the C onstitution  
w h ich  a llow s for the p o ssib ility  o f  a State law  d isq u a lify in g  p eop le  o f  a 
particular race from  votin g  at e lec tion s for that S tate’s low er house. I f  th is  
occurred, the p eop le  o f  that race w ou ld  not be counted  in reck onin g  the num bers 
o f  p eop le  in  the State, for the purposes o f  a llocatin g  H ou se o f  R epresentatives

5 Council for Aboriginal Reconciliation, Going Forward: Social Justice for the First Australians, 1995 at 
36.
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s e a t s .  In  e f f e c t ,  i t  p e n a l i s e s  a  S t a t e  f o r  a n y  s u c h  d i s c r im i n a t i o n .  B u t  t h e  g e n e r a l  

v i e w  i s  th a t  t h e  p r o v i s i o n  h a s  p a s s e d  i t s  “ u s e - b y ” d a te .

A  m o r e  s u b s t a n t i v e  i s s u e  i s  w h e t h e r  t h e  C o n s t i t u t i o n  s h o u l d  c o n t a i n  a  

p r o h i b i t i o n  a g a i n s t  r a c i a l  d i s c r im i n a t i o n .  T h e  R acial D iscrim ination  A ct 1 9 7 5  

( C t h )  h a s  b e e n  in v a l u a b le  in  t h e  p r o t e c t i o n  o f  I n d i g e n o u s  p e o p l e s ’ r ig h t s  a g a i n s t  

d i s c r im i n a t o r y  s t a t e  a c t io n ,  a s  r e f l e c t e d  in  s u c h  la n d m a r k  H i g h  C o u r t  d e c i s i o n s  

a s  K oow arta  v  B je lk e -P e te r se n ,M a b o  v  Q ueensland (No l ) ,6 7 a n d  Western  
A ustralia  v  C om m onw ealth .8 H o w e v e r ,  t h e  A c t  c a n n o t  p r e v a i l  a g a i n s t  

d i s c r im i n a t o r y  C o m m o n w e a l t h  l e g i s l a t i o n .

T h e  C o n s t i t u t i o n a l  C o m m i s s i o n  in  1 9 8 8  r e c o m m e n d e d  a  g e n e r a l  g u a r a n t e e  

a g a in s t  d i s c r im i n a t i o n  o n  r a c e  a n d  o t h e r  g r o u n d s .  In  i t s  1 9 9 5  r e p o r t  G oing  
F orw ard , t h e  C o u n c i l  f o r  A b o r i g i n a l  R e c o n c i l i a t i o n  p r o p o s e d  a  C o n s t i t u t i o n a l  

p r o h i b i t i o n  o f  r a c ia l  d i s c r im i n a t i o n .  S u c h  a  p r o h i b i t i o n  w o u l d  b e  im p o r t a n t  t o  

A u s t r a l i a n s  g e n e r a l l y ,  b u t  i n  p a r t i c u la r  t o  I n d i g e n o u s  A u s t r a l i a n s .

VI. TH E RAC E PO W E R

S e c t i o n  5 1 ( x x v i )  o f  t h e  C o n s t i t u t i o n  o r i g i n a l l y  g a v e  t h e  C o m m o n w e a l t h  

P a r l ia m e n t  l e g i s l a t i v e  p o w e r  w i t h  r e s p e c t  t o  “ T h e  p e o p l e  o f  a n y  r a c e ,  other than 
the aborig inal race in any State, f o r  w h o m  i t  i s  d e e m e d  n e c e s s a r y  t o  m a k e  

s p e c i a l  l a w s ” . T h e  e m p h a s i s e d  w o r d s  w e r e  d e l e t e d  a s  a  r e s u l t  o f  t h e  1 9 6 7  

r e f e r e n d u m ,  w h i c h  h a s  b e e n  r e g a r d e d  a s  a  m i l e s t o n e  f o r  t h e  r ig h t s  o f  I n d i g e n o u s  

A u s t r a l ia n s .  In  f a c t ,  t h e  e f f e c t  w a s  s i m p l y  t o  g i v e  t h e  C o m m o n w e a l t h  P a r l ia m e n t  

a  c o n c u r r e n t  l e g i s l a t i v e  p o w e r  w i t h  t h e  S t a t e s ,  a n d  o n e  w h i c h  i t  h a s  g e n e r a l l y  

b e e n  r e lu c t a n t  t o  e x e r c i s e  a g a i n s t  c o n c e r t e d  S t a t e  o p p o s i t i o n .

T h e  r a c e  p o w e r ,  w h e n  e x e r c i s e d ,  h a s  b e e n  g i v e n  a  b r o a d  i n t e r p r e t a t io n ,  a s  in  

t h e  H i g h  C o u r t ’s  d e c i s i o n  in  Western A ustralia  v  C om m onwealth .9
T h e  C o n s t i t u t i o n a l  C o m m i s s i o n  in  1 9 8 8  r e c o m m e n d e d  th a t  t h e  p o w e r  b e  

r e p la c e d  b y  a  s p e c i f i c  p o w e r  t o  p a s s  l a w s  with respect to “ A b o r i g i n e s  a n d  T o r r e s  

S tr a i t  I s la n d e r s ” .

T h e r e  h a s  b e e n  a n  a r g u m e n t  th a t  s  5 1 ( x x v i )  s h o u l d  b e  in t e r p r e t e d  a s  a  p o w e r  

t o  p a s s  l a w s  o n l y  f o r  the benefit o f  I n d i g e n o u s  A u s t r a l ia n s .  T h i s  a r g u m e n t  w a s  

a d v a n c e d  i n  t h e  C o n s t i t u t i o n a l  c h a l l e n g e  t o  t h e  v a l i d i t y  o f  t h e  H indm arsh Island  
B ridge A ct 1 9 9 7  ( C t h ) .

In  K artin yeri v  C om m onw ealth ,10 f i v e  o f  t h e  s i x  J u s t i c e s  ( K ir b y  J d i s s e n t i n g )  

h e l d  th a t  a n y  s u c h  l im i t a t i o n  c o u l d  h a v e  n o  a p p l i c a b i l i t y  t o  t h e  p o w e r  o f  t h e  

C o m m o n w e a l t h  t o  r e p e a l  o r  a m e n d  i t s  p r io r  l e g i s l a t i o n .  B r e n n a n  C J  a n d  

M c H u g h  J  m a d e  n o  d e c i s i o n  a s  t o  w h e t h e r  t h e r e  w a s  a n y  s u c h  l i m i t a t i o n ,  

w h e r e a s  o n l y  K ir b y  J h e l d  th a t  t h e r e  w a s  a  l i m i t  o n  P a r l ia m e n t  t o  p a s s  l a w s

6 (1982) 153 CLR 168.
7 (1988) 166 CLR 186.
8 (1995) 183 CLR 373.
9 Ibid.
10 (1998) 152 ALR 540.
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w i t h i n  t h e  s c o p e  o f  t h e  r a c e  p o w e r  t h a t  w e r e  o n l y  f o r  t h e  ‘b e n e f i t  o f  a  p a r t i c u la r  

r a c e .

T h e  o n l y  o t h e r  C o n s t i t u t i o n a l  p r o t e c t i o n  f o r  t h e  r ig h t s  o f  I n d i g e n o u s  

A u s t r a l i a n s  l i e s  in  t h e  g e n e r a l l y  a p p l i c a b l e  g u a r a n t e e  o f  ‘j u s t  t e r m s ’ . T h i s  

a p p l i e s  w h e n  t h e  C o m m o n w e a l t h  p a s s e s  a  l a w  w i t h  r e s p e c t  t o  “ t h e  a c q u i s i t i o n  o f  

p r o p e r t y  ...  f r o m  a n y  S t a t e  o r  p e r s o n  f o r  a n y  p u r p o s e  in  r e s p e c t  o f  w h i c h  t h e  

P a r l ia m e n t  h a s  p o w e r  t o  m a k e  l a w s ” . 11 T h i s  r e q u ir e m e n t  h a d  t o  b e  t a k e n  in t o  

a c c o u n t  in  t h e  d r a f t in g  o f  t h e  N T A  a n d , p a r t i c u la r ly ,  in  t h e  d r a f t in g  o f  t h e  1 9 9 8  

a m e n d m e n t s ,  in  r e l a t io n  t o  p r o v i s i o n s  c o n c e r n i n g  t h e  e x t i n g u i s h m e n t  o r  

im p a ir m e n t  o f  n a t i v e  t i t l e  r ig h t s  a n d  in t e r e s t s .  I t  s h o u l d  b e  n o t e d  t h a t  o n e  o f  t h e  

g r e a t  u n k n o w n s  a b o u t  t h e  n a t i v e  t i t l e  l e g i s l a t i o n  i s  t h e  u l t i m a t e  n a t i o n a l  ‘p r i c e  

t a g ’ t h a t  w i l l  b e  in c u r r e d  in  t h e  i n t e r e s t s  o f  a c h i e v i n g  ‘c e r t a in t y ’ f o r  g o v e r n m e n t s  

a n d  in d u s t r y .

VII. INDIGENOUS RIGHTS

A n y  p r o h i b i t i o n  o f  d i s c r im i n a t i o n  o n  t h e  g r o u n d s  o f  r a c e  m i g h t  s e r v e  t o  

p r o t e c t  t h e  “ c i t i z e n s h i p  r ig h t s ” o f  I n d i g e n o u s  A u s t r a l i a n s  a s  i n d iv i d u a l s ,  b u t  

w o u l d  n o t  n e c e s s a r i l y  r e c o g n i s e  t h e ir  c o l l e c t i v e  “ i n d i g e n o u s  r i g h t s ” in  m a t t e r s  

l ik e  r ig h t s  t o  l a n d  a n d  w a t e r s ,  c u l t u r e ,  a n d  s e l f - g o v e r n m e n t .  T h e  d i s t i n c t i o n  

b e t w e e n  t h e  t w o  s e t s  o f  r ig h t s  w a s  e m p h a s i s e d  in  t h e  “ s o c i a l  j u s t i c e  p a c k a g e ”  

r e p o r t s  b y  A T S I C ,  t h e  C o u n c i l  f o r  A b o r i g i n a l  R e c o n c i l i a t i o n  a n d  t h e  A b o r i g i n a l  

a n d  T o r r e s  S tr a i t  I s la n d e r  S o c i a l  J u s t i c e  C o m m i s s io n e r .

T h e s e  r e p o r t s  h a v e  p r o p o s e d  s u c h  i n i t i a t i v e s  a s:

•  a n  I n d i g e n o u s  B i l l  o f  R ig h t s ;

•  I n d i g e n o u s  p a r t i c i p a t i o n  in  t h e  p r o c e s s  o f  g o v e r n m e n t ;

•  r e f o r m  o f  i n t e r - g o v e r n m e n t a l  f i n a n c i a l  a r r a n g e m e n t s  a s  t h e y  r e l a t e  t o  

I n d i g e n o u s  c o m m u n i t i e s ;

•  p r o v i s i o n  f o r  e l e m e n t s  o f  s e l f - g o v e m m e n t / s e l f - d e t e r m i n a t i o n ;  a n d

•  p r o t e c t i o n s  f o r  la n d  a n d  c u l t u r e .

S u c h  o u t s t a n d in g  i s s u e s  m a y  b e  i n c o r p o r a t e d  in  t h e  p r o p o s e d  d o c u m e n t  o r  

d o c u m e n t s  o f  r e c o n c i l i a t i o n  a n d , a t  t h e  s u b - n a t io n a l  l e v e l ,  in  r e g i o n a l  a g r e e m e n t s  

o f  o n e  k i n d  o r  a n o t h e r .  N o t  a l l  o f  t h e m  n e e d  t o  b e  s e t t l e d  a t  t h e  l e v e l  o f  t h e  

C o m m o n w e a l t h  C o n s t i t u t i o n .  I n d e e d ,  s o m e  o f  t h e m  c a n  a l s o  b e  a d d r e s s e d  a t  t h e  

l e v e l  o f  S t a t e  C o n s t i t u t i o n s .

I n t e r e s t in g l y ,  in  1 9 9 6 ,  t h e  S e s s i o n a l  C o m m i t t e e  o n  C o n s t i t u t i o n a l  

D e v e l o p m e n t  o f  t h e  N o r t h e r n  T e r r i t o r y  L e g i s l a t i v e  A s s e m b l y  p r o p o s e d  a  d r a f t  

C o n s t i t u t i o n  in  w h i c h  t h e  t e r r it o r y  m i g h t  a im  t o  a c h i e v e  a d m i s s i o n  t o  S t a t e h o o d .  

T h e  d r a f t  c o n t a i n e d  i n n o v a t i v e  p r o v i s i o n s  f o r  p r o t e c t i o n  o f  A b o r i g i n a l  la n d  

r ig h t s  a n d  s i t e s ,  f o r  A b o r i g i n a l  s e l f - g o v e r n m e n t  a n d  f o r  r e c o g n i t i o n  o f  

A b o r i g i n a l  l a w .  U n f o r t u n a t e ly ,  m o s t  o f  t h e s e  p r o v i s i o n s  w e r e  e l i m i n a t e d  o r

11 A ustralian  C on stitu tion , s 51 (x x x i) .
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w e a k e n e d  i n  t h e  d r a f t  C o n s t i t u t i o n  p u t  t o  t h e  e l e c t o r a t e  in  O c t o b e r  1 9 9 8 .  T h e  

m o v e  t o  S t a t e h o o d  w a s  r e j e c t e d  f o r  t h e  t i m e  b e i n g . 12

I f  a  n a t i o n a l  l e v e l  d o c u m e n t  o f  r e c o n c i l i a t i o n  i s  a c h i e v e d  t h a t  h a s  s o m e  b r o a d  

s u p p o r t ,  i t  w o u l d  b e  p o s s i b l e  t o  g i v e  i t  c o n s t i t u t i o n a l  s t a t u s .  I n  t h e  p e r io d  

b e t w e e n  1 9 7 9  a n d  1 9 8 3 ,  t h e  F r a s e r  G o v e r n m e n t  e n g a g e d  in  d i s c u s s i o n s  w i t h  t h e  

N a t i o n a l  A b o r i g i n a l  C o n f e r e n c e  o n  p r o p o s a l s  f o r  a  “ M a k a r r a t a ” . M a k a r r a t a  i s  a  

Y o l g n u  t e r m  c o i n e d  b y  t h e  N a t i o n a l  A b o r i g i n a l  C o n f e r e n c e  w h e n  t h e  P r im e  

M in is t e r  o b j e c t e d  t o  t h e i r  e a r l i e r  r e f e r e n c e s  t o  a  “ t r e a t y ” . T h e  “ T ”  w o r d  h a s ,  

l i k e w i s e ,  b e e n  a v o i d e d  in  t h e  c o n t e x t  o f  t h e  c u r r e n t  R e c o n c i l i a t i o n  p r o c e s s .  T h e  

S e n a t e  S t a n d i n g  C o m m i t t e e  o n  C o n s t i t u t i o n a l  a n d  L e g a l  A f f a i r s  in q u i r e d  i n t o  t h e  

c o n s t i t u t i o n a l  a n d  l e g a l  f e a s i b i l i t y  o f  s u c h  a  c o m p a c t ,  a n d  a c c e p t e d  t h e  

p o s s i b i l i t y  o f  a  c o n s t i t u t i o n a l  a m e n d m e n t ,  m o d e l l e d  o n  e x i s t i n g  s  1 0 5 A ,  t o  

p r o v i d e  c o n s t i t u t i o n a l  b a c k i n g  f o r  a n y  s u c h  a g r e e m e n t .

V III. C O N C L U SIO N

T h e r e  i s  l i t t l e  d i s p u t e  t h a t  A b o r i g i n a l  p e o p l e  a n d  T o r r e s  S t r a i t  I s la n d e r s  

e x p e r i e n c e  t h e  h i g h e s t  l e v e l s  o f  s o c i o - e c o n o m i c  d i s a d v a n t a g e  in  A u s t r a l i a n  

s o c i e t y  a n d  s u f f e r  t h e  g r e a t e s t  i m p a c t  o f  r a c ia l  d i s c r im i n a t i o n .  In  a d d i t i o n ,  t h e ir  

p o s i t i o n  a s  t h e  f i r s t  p e o p l e s  o f  A u s t r a l i a  h a s  r e c e i v e d  l i t t l e  a c k n o w l e d g m e n t ,  

a l t h o u g h  t h e r e  h a s  b e e n  s o m e  s h i f t  o v e r  t h e  p a s t  t h r e e  d e c a d e s  w i t h  t h e  g r a d u a l  

a c c e p t a n c e  o f  r e c o g n i s e d  la n d  r ig h t s ,  n a t i v e  t i t l e  a n d  t h e  i n c r e a s i n g  k n o w l e d g e  o f  

t h e ir  h i s t o r y  a n d  c u l t u r e .

B u t  i t  i s  s t i l l  a  n o v e l  i d e a  th a t  I n d i g e n o u s  A u s t r a l i a n s  a r e ,  a s  s u c h ,  b e a r e r s  o f  

r ig h t s ,  a s  d i s t i n c t  f r o m  c la i m a n t s  o f  c h a r i t y .

T h e  c l o s e  o f  t h e  t w e n t i e t h  c e n t u r y  a n d  t h e  c e n t e n a r y  o f  t h e  C o m m o n w e a l t h  

s e e m  t o  b e  a p p r o p r ia t e  t i m e s  a t  w h i c h  t o  s e r i o u s l y  a d d r e s s  t h e  p r o c e s s  o f  

R e c o n c i l i a t i o n .  T h e r e  a r e  s t r o n g  a r g u m e n t s  th a t  c o n s t i t u t i o n a l  c h a n g e  s h o u l d  b e  

a  v i t a l  p a r t  o f  t h i s  p r o c e s s .

12 G Nettheim, “Aboriginal Constitutional Conventions in the Northern Territory”, (1999) 10(1) Public 
Law Review 8.


