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THE PROSPECTS FOR NATIONAL RECONCILIATION 
FOLLOWING THE POST-WIK STANDOFF OF GOVERNMENT 

AND INDIGENOUS LEADERS

FRANK BRENNAN

H aving  been  Rapporteur at the A ustralian R econ cilia tion  C on ven tion  in M ay  
1 9 9 7 ,1 h ave b een  asked to offer som e reflection s on  the state o f  p lay  w ith  regard  
to national recon cilia tion  sin ce the C onvention . T he re-election  o f  the H ow ard  
G overnm ent in 1998 has required a further reassessm en t o f  the m ode o f  
interaction b etw een  governm ent and Indigenous groups. T he 1998 am endm ents  
to the N T  A  h ave redefined  the ob jectives w h ich  are ach ievab le at th is stage in  
A u stra lia ’s p o litica l and lega l d evelop m en t as a nation state recep tive to the 
distin ctive c la im s o f  its Indigenous p eop les. T he e lec tion  o f  A d en  R id gew ay  as 
a D em ocrat Senator for N e w  South W ales w ill transform  m uch  o f  the  
parliam entary debate in  the term  o f  this Parliam ent. G iven  that the A L P, 
D em ocrats and G reens w ou ld  be u n lik ely  (at least w h en  in op p osition ) to take a 
p osition  contrary to R id gew ay  w h en  he has exp ressed  ob jections to governm ent 
proposals, the H ow ard G overnm ent w ill not be able to pass any sp ec ific  
A boriginal leg is la tio n  through the Senate w ithout R id g ew a y ’s endorsem ent. 
Justice, recogn ition  and respect in p rocess and ou tcom es rem ain the  
precond ition s for recon cilia tion . There are four pressure poin ts in  the national 
life  to consider. T h ey  are: the governm ent and com m unity  resp on ses to the  
Bringing Them Home R eport;1 the on go in g  problem s w ith  the accep tab ility  and *
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adm inistration o f  am endm ents to the N T A ; the Prim e M in ister’s pub lication  o f  a 
preferred pream ble; and the C ou n cil for A boriginal R eco n c ilia tio n ’s d ec is io n  to  
p roceed  w ith  a N ation al D eclaration  o f  R econ cilia tion .

I. BRINGING THEM HOME

A s a fo llo w  up to the R econ cilia tion  C onvention , I w rote to the Prim e  
M inister on 5 A u gu st 1997 in the fo llo w in g  terms:

Thank you for the personal apology you made to the ‘Stolen Generations’ at the 
Australian Reconciliation Convention. In your consideration of the government’s 
response to the report Bringing Them Home, would it be possible for your 
government to sponsor a resolution of the Parliament reflecting the sentiments of 
your apologyf?] I would suggest the following:

The Senate/House of Representatives expresses its deep sorrow for those 
Australians who suffered injustices under the practices of past generations 
towards Indigenous people, and especially for the hurt and trauma many 
Australians continue to feel, as a consequence of these practices.

T his w ording w as a sty listic  m od ifica tion  o f  the Prim e M in ister’s personal 
ap o logy  at the R econ cilia tion  C onvention . E ventually , on  24  O ctober 1997, 
Senator Herron rep lied  on  b eh a lf o f  the Prim e M inister, saying:

The government does not support an official national apology. Such an apology 
could imply that present generations are in some way responsible and accountable 
for the actions of earlier generations, actions that were sanctioned by the laws of the 
time, and that were believed to be in the best interests of the children concerned.

T he debate about the ap o logy  has n oth ing to do w ith  governm ent liab ility  for 
any com pensation . That w ill be a matter for determ ination b y  the courts w h en  
any m em ber o f  the sto len  generation  estab lish es a case. W hat m ight b e said  b y  
p o litic ian s in  Parliam ent w ou ld  be irrelevant. N o  parliam entary reso lu tion  cou ld  
b e u sed  in court p roceed in gs to estab lish  or defeat a cla im  for dam ages. A s  
M cH u gh  J said  in Egan v Willis: “W hat is said  or done w ith in  the w a lls  o f  a 
parliam entary cham ber cannot be exam in ed  in a court o f  la w ” .2 T he H ow ard  
G overnm ent has m ade a ‘separation o f  p o w er s’ m istake. W hat is sought is  an 
ap o logy  b y  the Parliam ent, not an ap o logy  b y  the governm ent. G iven  that the 
G overnm ent is not prepared to sponsor the parliam entary reso lu tion , that is not 
the end o f  the m atter. Such  a reso lu tion  cou ld  still be sponsored  b y  the 
op position , m inor parties, or an individual m em ber. G iven  this G overn m ent’s 
p osition , the reso lu tion  should  be put as a m atter for a co n sc ien ce  vote.

T he reso lu tion  cou ld  first be m oved  in the reconstituted  Senate w here it w ou ld  
undoubted ly  be passed . A fter June 1999, on e o f  the senators w h o  is in  a p osition  
to  vote  for the a p o logy  w ill be an Indigenous Australian, A d en  R id gew ay , w h o ,

2 (1998) 158 ALR 527 at 547.
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like other senators, bears no personal gu ilt for th ings d one b y  others in the past. 
T he reso lu tion  cou ld  then be introduced into the H ouse o f  R epresentatives as a 
co n sc ien ce  vote  w here it w ou ld  pass b ecau se the O pposition  w ou ld  b e jo in ed  b y  
a sign ifican t grouping o f  L iberals votin g  contrary to the Prim e M in ister’s 
co n sc ien ce  w ithout underm ining h is leadership. It w ou ld  be sim ilar to the 
euthanasia debate. P eop le  cou ld  pay due deferen ce to the Prim e M in ister’s 
co n sc ien ce  w h ile  p o in tin g  out that the co n sc ien ce  o f  the Prim e M in ister is  n ot 
n ecessar ily  the co n sc ien ce  o f  the Parliam ent, nor the co n sc ien ce  o f  the nation.

II. THE AMENDMENTS TO THE N A T I V E  T IT L E  A C T

W hatever the variance o f  p o litica l op in ion , Senator Harradine w as o f  the v iew  
that the com prom ise h e brokered regarding Prim e M in ister H ow ard ’s ten poin t 
plan in July 1998 w as the b est ach ievab le result for native title holders. T he on ly  
other p o ssib ility  w as a d ead lock  b etw een  the tw o h ou ses o f  parliam ent resu lting  
in a double d isso lu tion  election . W ith  the b en efit o f  h indsight after the 1998  
election , one m ight endorse H arradine’s v iew . T he com prom ised  leg is la tiv e  
package w as the b est co n ce ivab le  p o litica l outcom e b ecau se it w as an 
im provem ent on w hat w ou ld  have b een  d elivered  b y  a returned H ow ard  
G overnm ent.

T here w as at least a theoretical p o ssib ility  that leav in g  the n ative title issu e  
u nreso lved  in the Senate cou ld  have im proved  the ch ances o f  e lec tin g  a B ea z le y  
G overnm ent. B ut it is hard to see  h o w  the issu e cou ld  have b een  p layed  to  
L abor’s advantage in  country seats. D esp ite  the p assage o f  the n ative title  
am endm ents, the C oa lition  did w in  the seats o f  Leichhardt and K algoorlie , the 
areas ou tside the Northern Territory w ith  the greatest concentration  o f  native  
title holders. T here has b een  n o  cred ib le c la im  sin ce the 1998 e lec tion  that the 
p assage o f  the Native Title Amendment Act 1998 (C th) ch eated  Labor o f  
governm ent.

H ad the native title am endm ents not been  reso lved  b efore the 1998 e lec tion , 
there w ou ld  have b een  a d ouble d isso lu tion  e lection . T he cam paign w ou ld  have  
been  sim ilar to the on e that w as run in the c ities. T he rural cam paign  w ou ld  
have featured attacks on  the supporters o f  n ative title. P auline H a n so n ’s O ne  
N ation  Party w ou ld  d efin ite ly  have p icked  up a handful o f  seats in the Senate.

W ith  the re -elec tion  o f  the H ow ard G overnm ent, there has b een  a n eed  for a 
change o f  strategy b y  the Indigenous leadership  in light o f  th ese  p o litica l 
considerations. T he N ation al Indigenous W orking G roup’s (N IW G ) ch o ice  o f  
consultants, their p o o lin g  o f  law yers w ith  the A L P, and their m em b ers’ p u b lic ly  
entertaining the endorsem ent o f  Labor and the D em ocrats, occasion ed  m ajor 
problem s o f  p erception  for the Indigenous groups dealing  w ith  the H ow ard  
governm ent in 1998. T h ese w ere problem s that had never confronted  Indigenous  
leaders during 13 years o f  Labor governm ents b ecau se the A boriginal leaders  
had n ot used  ex-L iberal and future L iberal candidates as consultants. T hey  had  
not p o o led  Q C s w ith  the Liberal Party. A nd their sen ior m em bers had not 
p u b lic ly  entertained the idea o f  running for the L iberals or the N ation als. Prior
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to the 1998 e lection , the H ow ard G overnm ent p erceived  the N IW G  to b e too  
c lo se  to the A L P and D em ocrats and too  party p o litica l in  its approach.

T he H ow ard G overnm ent has sh ow n  little sym pathy for n egotia tin g  w ith  
Indigenous leaders. T he G overn m ent’s handling o f  the n ative title am endm ents  
left Indigenous leaders w ith  the perception  that m iners, pastoralists and State 
governm ents have p riv ileged  access  to governm ent p rocesses in Canberra. There  
can be no prospect o f  greater recon cilia tion  u n less the G overnm ent is seen  to be  
m ore in c lu siv e  in its con su ltations and d ecis io n  m aking p rocesses and u n less the  
Indigenous leadership  is ab le to accept the leg itim acy  o f  the governm ent o f  the 
day, d esp ite this G overn m ent’s shortcom ings w h en  com pared w ith  its Labor 
predecessors.

Indigenous leaders have taken heart from  the d ec is ion  o f  the U N  C om m ittee  
on the E lim in ation  o f  R acial D iscrim in ation  acting under its early w arning  
procedures and fin d in g  that the N T A  am endm ents d iscrim inate against 
Indigenous title holders in four w ays: the A c t’s ‘va lid ation ’ provisions; the  
confirm ation  o f  extin gu ish m ent provisions; the prim ary production upgrade  
provisions; and restrictions concern ing the right o f  Indigenous title holders to  
negotiate non-Ind igen ous land uses. B ut there is  a need  for caution g iven  that 
the va lidation  p rov ision s substantially  mirror th ose approved b y  the K eating  
G overnm ent in 1993, and w ere a response to an unexpected  H igh  Court d ec is io n  
fo llo w in g  upon the d ec is io n  o f  the N ational N ative  T itle Tribunal not to  register  
cla im s over Q ueen sland  pastoral leases. T he real w ork  o f  “confirm ation  o f  
extin gu ish m ent” ( i f  any) w as d one by the B eattie  Labor G overnm ent in  
Q ueensland , rather than the H ow ard G overnm ent w h ich  sim p ly  in sisted  on  
g iv in g  States the p ow er to act. T he m ost controversial title w as a lw ays  
Q u een slan d ’s G razing H om estead  Perpetual L ease. T his form  o f  tenure w as said  
to cover 12 percent o f  the land area o f  Q ueensland. In h is secon d  reading sp eech  
for the N a tiv e  T itle  (Q ueen sland ) State P rovision s B ill 1998 (Q ld), Prem ier Peter  
B eattie  said, “W e have honoured our com m itm ent to m aintain  Q ueensland  as a 
State w ith  lo w  sovereign  risk, w h ich  stands by, and d oes not seek  to rev isit, the  
grants it has m ade in good  faith in the p ast”.3 T he B eattie  G overnm ent 
p roceed ed  w ith  its leg is la tion  d esp ite the p ublication  o f  an op in ion  from  W alter  
S o fro n o ff QC, w h o  had appeared for the W ik  P eo p les  in the H igh  Court, stating, 
“I am  o f  op in ion  that the grant o f  a G razing H om estead  Perpetual L ease d o es n ot 
extin gu ish  n ative title” .

R econ cilia tion  w ill n ot b e advanced  by on go in g  p o litica l a llocation  o f  b lam e  
to the H ow ard G overnm ent accom p anied  b y  silen ce  about the action s o f  State  
Labor governm ents.

III. THE CONSTITUTIONAL PREAMBLE

W ith another lam entable failure to con su lt broadly and to includ e Indigenous  
leaders in h is d iscu ssio n s, the Prim e M in ister w en t ahead in M arch 1999 and

3 Queensland, Legislative Assembly 1998, Debates, No 6, p 1512.
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published  h is preferred pream ble to the C onstitution w h ich  included  som e  
ackn ow led gm en t o f  Indigenous A ustralians. H e proposed: “ [s]in ce  tim e  
im m em orial our land has b een  inhabited b y  A b orig ines and T orres Strait 
Islanders, w h o  are honoured for their ancient and continuing cu ltures” .

M ean w h ile  M r Gareth E vans com p osed  L abor’s preferred pream ble and m any  
citizen s tried their hand at an alternative. I suggested:

Aborigines and Torres Strait Islanders have belonged here and have cared for the 
country since time immemorial. They enrich the nation’s life with their unique and 
continuing cultures and traditions.

B elo n g in g  to  and caring for o n e ’s country are tw o o f  the k ey  con cep ts that 
A b orig ines u se  w h en  speaking about their custod iansh ip  or stew ardship  o f  the 
land. In 1993, A T SIC  had p roposed  a pream ble to the R epublic  A d v isory  
Com m ittee:

Whereas the territory of Australia has long been occupied by Aboriginal peoples 
and Torres Strait Islanders whose ancestors inhabited Australia and maintained 
traditional titles to the land for thousands of years before British settlement.

That pream ble a lso  proposed  that A boriginal p eop les  and T orres Strait 
Islanders “have a d istinct cultural status as Indigenous p eo p le s” .

A t the 1998 C onstitutional C onvention , there w ere three d istinct m om ents in  
the evo lu tion  o f  the pream ble proposal. First, a w orking group con ven ed  b y  
L ow itja  O ’D on ogh u e and includ ing  G atjil Djerrkura and N e v ille  B onner  
recom m ended  that the pream ble “should  include recogn ition  o f  A boriginal 
p eo p les  and .Torres Strait Islanders as the original inhabitants o f  A ustralia” . T he  
group recom m ended  “that this separate referendum  q uestion  on the Pream ble be  
put to the A ustralian p eo p le  at the sam e tim e as the referendum  on  the repu b lic .” 
S econ d ly , in the p lenary sessio n  o f  the C onvention  on 9 February 1998 , G atjil 
Djerrkura proposed  a pream ble w h ich  w as silen t on occupation , cu stod iansh ip  
and ow nersh ip  o f  land but w h ich  ca lled  for recogn ition  o f  “A boriginal and  
Torres Strait Islander p eo p les  as its Indigenous p eop les  w ith  continuing rights b y  
virtue o f  that status” . T hirdly, it w as reso lved  in the final com m unique that the  
C onstitu tion  should  includ e a pream ble conta in ing  an “ [ajck now ledgm ent o f  the  
original occu p an cy  and custod iansh ip  o f  A ustralia b y  A boriginal p eo p les  and  
Torres Strait Islanders” . T he C on ven tion  a lso  said that there w as a n eed  to  
con sider for in c lu sion  “ [r e c o g n itio n  that A boriginal p eo p le  and T orres Strait 
Islanders have con tin u in g  rights b y  virtue o f  their status as A u stra lia ’s 
Indigenous p eo p le s” .

T here is  no p oin t in p roceed in g  w ith  a pream ble q uestion  at the tim e o f  the  
republic referendum  u n less the w ording has the public support o f  k ey  Indigenous  
participants at the C onstitu tional C onvention . I f  that support is  forthcom ing, the 
pream ble q uestion  w o u ld  presum ably b e supported by all m ajor p o litica l parties 
and w ou ld  b e a sym b olic  aid to national recon cilia tion . T he issu e o f  contin uin g  
rights flo w in g  from  In digenous status did not have su ffic ien t support at the
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C onstitutional C on ven tion  to e ffec t a reversal o f  the Prim e M in ister’s p osition . 
T he k ey  issu e  is w hether there can b e a description  o f  Indigenous inhabitation  
and Indigneous p e o p le s ’ unique contribution to national life  w h ich  sa tisfies  
A boriginal leaders and the governm ent.

A  constitu tional referendum  is very different from  the leg is la tiv e  p rocess  
b ecau se it w ill su cceed  on ly  w ith  bipartisan support. T he non-L abor side has 
alw ays b een  the m ost su ccessfu l side o f  p o litic s  in constitu tional reform , 
p rec ise ly  b ecau se o f  their conservatism . So the Prim e M in ister is h o ld in g  the 
trump card. I f  the Indigenous leaders are not interested  in a com prom ised  
docum ent, they should  abandon any ca ll for constitu tional change. C om prom ise  
is  not antithetical to recon cilia tion  in th is instance.

IV. TOWARDS A DOCUMENT OF RECONCILIATION

T he C ouncil for A boriginal R econ cilia tion  is com m itted  to a N ation al 
D ocu m en t o f  R econ cilia tion  to be fin a lised  in the n ext year. Indigenous leaders 
are adam ant that such  a docum ent m ust be negotiated  b etw een  them  and  
governm ent and that it m ust ensure the on go in g  n eed  for governm ent to n egotiate  
agreem ents w h en ever governm ent-sanctioned  activ ities im pact on Indigenous  
p eo p les  and their lands. There w ill be n o  enhancem ent o f  recon cilia tion  u n less it 
is accepted  that such  agreem ents are not n ecessarily  in im ical to the integrity  and  
security o f  the nation  state and are not incom patib le w ith  parliam entary  
sovereignty  and resp on sib le governm ent. T he U n ited  States exp erien ce is  
illustrative. O n 11 O ctober 1995, the U S  Suprem e Court heard argum ents in  
Seminole Tribe v Florida 4 C ounsel for the tribe com m enced:

Mr Chief Justice and may it please the Court: 121 Indian tribes in 23 States have 
entered into 137 compacts pursuant to the Indian Gaming Regulatory Act. The Act 
carefully balances the interests of three sovereigns, the States, the United States and 
the Indian tribes. The Act provides the States with an opportunity to play a 
significant role in the scope of Indian gaming within those States. Central to the Act 
is the duty of State officials to negotiate in good faith with the Indian tribes 
regarding gaming, and central to the Act is the ability of the tribes to sue the States 
in Federal Court if the States have not negotiated in good faith.

I w as seated  b esid e  the A ttorney G eneral for A labam a listen in g  to the case. 
N o  Justice reacted  adversely  to c o u n se l’s op en in g  remarks; neither d id  m y  
neighbour. That is ju st the w ay  th ese m atters are d iscu ssed  in the U n ited  States. 
It is the law . For m any A ustralians, the idea o f  n egotiated  com pacts w ith  
Indigenous sovereign  entities seem s fancifu l. In other p laces, they are ju st the  
ordinary w a y  o f  d o in g  b u sin ess. In the course o f  the judgm ent, C h ie f  Justice  
R henquist ob served  that the states “have b een  d ivested  o f  virtually  all authority  
over Indian com m erce and Indian tribes” .

4 116 S C t 1114 (1996).
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V. CONCLUSION

I f  the road to recon cilia tion  is  to b e any sm oother in this parliam entary term, 
both the governm ent and Indigenous leaders n eed  to learn from  their m istakes  
during the Wik debate. T he Parliam ent n eed s to ap o log ise . Prim e M in ister  
H ow ard and Senator A d en  R id gew ay  need  to act together in the national interest 
and for the w e ll-b e in g  o f  Indigenous A ustralians. S pecial leg is la tive  m easures  
w ith  discrim inatory im pact (w hether adverse or ben ign ) on  Indigenous p eop le  
ought b e enacted  o n ly  after n egotia tion  w ith  Indigenous leaders. Indigenous  
critics o f  governm ent ought n ot a lign  th em selves too c lo se ly  w ith  other p o litica l 
parties. Indigenous leaders should  b e prepared to com prom ise on  questions o f  
C onstitutional reform . A ll parties should  then com e to the table and n egotiate a 
D ocu m en t o f  R econ cilia tion . A t the con clu sion  o f  the N ational R econ cilia tion  
C onvention , M r Patrick D o d so n  issu ed  a ca ll to  the nation noting:

Despite the airing of differences on specific issues, the Convention ... witnessed 
some profoundly unifying statements from political and community leaders who all 
affirmed support for reconciliation and found common ground in recognising some 
requirements of reconciliation. These included coming to terms with our 
intertwining 5histories, better human relationships and the addressing of 
disadvantage.

S in ce the C on vention , on  the rocky road o f  governm en t-in digen ou s relations, 
finding com m on  ground has dem anded m ore than both sides have found  in  
th em se lves or in  each  other.

5 Communciations Section, Aboriginal Reconcilation Branch, Department o f Prime Minister and Cabinet, 
The People’s Movement for Reconciliation: Proceedings of the Australian Reconciliation Convention: 
Book 1 (1997) p 123.


