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FORGING NEW RELATIONSHIPS: SOME OBSERVATIONS 
ON THE PROCESSES OF REACHING AGREEMENT ON A 

DOCUMENT/DOCUMENTS OF RECONCILIATION

SARAH PRITCHARD*

I. INTRODUCTION

In these com m en ts I do not address the substantive content o f  the Draft 
N ational D eclaration  o f  R econ cilia tion , launched by the C ouncil for A b original 
R econ cilia tion  on  3 June 1999. Rather, I focu s on questions arising from  the  
p rocesses o f  debating the D raft D eclaration  and forging gen u in e recon cilia tion  
over the com in g  period. M y com m ents are d ivided  into tw o parts. First, I 
provide an o v erv iew  o f  international standards relevant to the ‘p ro ce ss’ aspect o f  
advancing n ew  relationsh ips, and second , I o ffer som e practical su ggestion s as to  
h o w  non-Ind igen ous A ustralians m ight support this endeavour.

II. INTERNATIONAL PROCESS RIGHTS 

A. Self-Determination
T he cardinal right relevant to the p rocess o f  forging n ew  relationsh ips is that 

o f  self-determ ination . It is  w ell-k n ow n  that both  in  A ustralia and in the con text  
o f  the U n ited  N ation s standard-setting activ ities, Indigenous p eop les  have  
in sisted  upon recogn ition  o f  their right o f  self-determ ination . In the d evelop m en t  
o f  a U N  D eclaration  on  the R ights o f  Indigenous P eop les, and in d ia logu e w ith  
policy-m ak ers in A ustralia, Indigenous representatives have stipulated  
recogn ition  o f  their right o f  self-determ ination  as the sine qua non o f  their 
participation. For Indigenous p eo p les  w ho, like the n o w  independent p eo p les  o f  
E urope’s form er A frican , A sian  and Caribbean p ossess io n s , have exp erien ced
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p rocesses o f  E uropean co lon isa tion  in their ow n  territories, it is clear that the 
con cept o f  self-determ ination  has particular reson an ce .1 2 3

I do n ot prop ose to provide d etailed  an alysis o f  the d ifficu lt jurisprudential 
and p h ilo sop h ica l questions relating to the right to self-determ ination . I m erely  
offer tw o  com m ents. First, it is notew orthy that from  1972 until a d ec is io n  o f  
Federal C abinet in  A u gu st last year (that is, for m ore than 26  years), se lf-  
determ ination has b een  the p o lic y  o f  su ccessiv e  A ustralian governm ents in the 
area o f  Indigenous affairs. S econd , in current international practice the contours  
o f  the internal asp ects o f  self-determ ination  are undergoing refinem ent and  
elaboration. In a G eneral R ecom m endation  adopted on 8 M arch 1996, the b od y  
charged w ith  su pervision  o f  the International C onvention  on the E lim ination  o f  
A ll Form s o f  R acial D iscrim in ation , the so -ca lled  “C E R D  C om m ittee”, affirm ed  
that self-determ ination  has an internal as w e ll as external aspect. T he C om m ittee  
stated that governm ents should  consider:

within their respective constitutional frameworks, vesting persons belonging to 
ethnic or linguistic groups comprised of their citizens, where appropriate, with the 
right to engage in activities which ^re particularly relevant to the preservation of the 
identity of such persons or groups/

S ign ifican t con clu sion s w ere reached at a U N E S C O  Expert International 
C on ference on T he Im plem entation  o f  the R ight to Self-D eterm in ation  as a 
Contribution to C on flic t Prevention  held  in B arcelona from  12 to 17 N ovem b er  
1998. T he participants con clu ded  that:

[t]he principle and fundamental right to self-determination of all peoples is firmly 
established in international law, including human rights law, and must be applied 
equally and universally.

T he participants described  self-determ ination  as an “on go in g  p rocess o f  
ch o ic e ” w ith  “a broad scop e o f  p o ssib le  ou tcom es and exp ression  su ited  to  
different sp ec ific  situ ations” . P ossib le  ou tcom es included  guarantees o f  cultural 
security, form s o f  self-govern an ce and autonom y, e ffec tiv e  participation at the 
international lev e l and land rights.

B. Minority Rights
A  secon d  international standard relevant to p rocesses o f  ad vancing n ew  

relationsh ips is article 27  o f  the International C ovenant on  C iv il and P olitica l

1 See S Pritchard, Setting Intenrational Standards: An Analysis o f the United Nations Draft Declaration 
on the Rights o f Indigenous Peoples, Aboriginal and Torres Strait Islander Commission Canberra (2nd 
ed, 1998) pp 35-55.

2 “General Recommendation XX”, Committee on the Elimination of Racial Discrimination, Report o f the 
Committee on the Elimination of Racial Discrimination, UN Doc A/51/18 (1996) at 125-6. See 
generally United Nations, Compilation of General Comments and Recommendations adopted by the 
Human Rights Treaty Bodies, UN Doc HR1/GEN/1/Rev 6 (1998).

3 On file with the author.
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R ights. A rticle  27  provides that persons b e lon g in g  to ethnic, re lig iou s or 
lin gu istic  m in orities m ust not be den ied  the right, in com m unity  w ith  other  
m em bers o f  the group, to en joy  their ow n  culture, profess and practice their ow n  
re lig ion  or use their ow n  language. T he H um an R ights C om m ittee’s G eneral 
C om m ent on  article 27  affirm s the relevance o f  article 27  for Indigenous  
peoples:

[T]he Committee observes that culture manifests itself in many forms, including a 
particular way of life associated with the use of land resources, specially in the case 
of Indigenous peoples. That right may include such traditional activities as fishing 
or hunting and the right to live in reserves protected by law. The enjoyment of 
those rights may require positive legal measures of protection and measures to 
ensure the effective participation of members of minority communities in decisions 
which affect them.

C. Equality Rights
T he third cluster o f  rights w h ich  bears upon consideration  o f  p ro cesses  o f  

advancing n ew  relationsh ips are th ose relating to the prohib ition  against racial 
discrim ination  and the guarantee o f  racial equality. O n 18 A u gu st 1997, the 
C E R D  C om m ittee adopted a far-ranging and ground-breaking G eneral 
R ecom m end ation  C oncerning Indigenous P eop les, w h ich  ca lled  upon States to  
take a series o f  m easures, including:

•  to provide Indigenous p eop les  w ith  con d itions a llow in g  for sustainable  
econ om ic  and socia l d evelop m en t com patib le w ith  their cultural 
characteristics;

•  to ensure that m em bers o f  Indigenous p eop les  have equal rights in  
respect to e ffec tiv e  participation in public life , and that n o  d ec is ion s  
directly  relating to their rights and interests are taken w ith ou t their  
inform ed consent; and

•  to ensure that Indigenous com m unities can exerc ise  their rights to 
practice and rev ita lise their cultural traditions and custom s, and to  
preserve and practice their languages.

O f particular s ign ifican ce  is Paragraph 5 in  w hich:

The Committee especially calls upon States parties to recognise and protect the 
rights of Indigenous peoples to own, develop, control and use their communal lands, 
territories and resources and, where they have been deprived of their lands and 
territories traditionally owned or otherwise inhabited or used without their free and 
informed consent, to take steps to return these lands and territories. 4 5

4 “General Comment No 23”, UN Doc CCPR/C/21/Rev 1/Add 5 (1994), para 7. See generally United 
Nations, Compilation of General Comments and Recommendations adopted by the Human Rights 
Treaty Bodies, note 2 supra.

5 “General Recommendation XXIH”, UN Doc CERD/C/51/Misc 13/Rev 4 (1997). See generally United 
Nations, Compilation o f General Comments and Recommendations adopted by the Human Rights 
Treaty Bodies, note 2 supra.
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A ustralia  w as recen tly  ca lled  upon by the C E R D  C om m ittee pursuant to its 
urgent m easures and early w arning procedure. T he Federal G overnm ent w as  
asked  to exp la in , inter alia, h ow  the recent am endm ents to the N T  A  are 
con sisten t w ith  A u stra lia ’s ob ligation s under the R acial D iscrim in ation  
C on ven tion .6 W hat is particularly striking about the C om m ittee’s exam ination  
o f  A u stra lia ’s perform ance is  the extent to w h ich  it w as troubled b y  the 
p rocesses  w h ich  attended the ch anges to the N T A . T he C om m ittee con sidered  
A u stra lia ’s report on  12 and 15 M arch 1999. In her op en in g  rem arks, C om m ittee  
Rapporteur G ay M cD ou ga ll n oted  that the con sen t o f  Indigenous p eo p le  had  
b een  “a critical factor in the leg itim ation  o f  the original 1993 A c t” . In its 
con clu d in g  ob servations, delivered  on 18 M arch 1999, the C om m ittee ob served  
inter alia:

6. ... While the original 1993 Native Title Act was delicately balanced between the 
rights of Indigenous and non-Indigenous title holders, the amended Act appears to 
create legal certainty for governments and third parties at the expense of Indigenous 
title...

9. The lack of effective participation by Indigenous communities in the formulation 
of the amendments also raises concerns with respect to the State Party’s compliance 
with its obligations under Article 5(c) of the Convention ...

11... [I]n conformity with the Committee’s General Recommendation XXIII 
concerning Indigenous Peoples, the committee urges the State Party to suspend 
implementation of the 1998 amendments and re-open discussions with the 
representatives of the Aboriginal and Torres Strait Islander peoples with a view to 
finding solutions acceptable to the Indigenous peoples and which would comply 
with Australia’s obligations under the Convention.7

D. Indigenous Rights
A  final cluster o f  rights are th ose concerned  sp ec ifica lly  w ith  the rights o f  

Indigenous p eop les , in  particular the U N  D raft D eclaration  on the R ights o f  
Indigenous P eop les. A rticle 3 o f  the U N  D raft D eclaration  provides that:

Indigenous peoples have the right of self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic social and 
cultural development.

In addition, the D eclaration  sp ec ifies  the right o f  Indigenous p eo p les  to 
participate in  d ecision -m ak in g  through representatives ch osen  b y  them , as w e ll  
as to d evelop  their ow n  d ecision -m ak ing  institutions. For exam ple, article 20  o f  
the U N  D raft D eclaration  provides that:

Indigenous peoples have the right to participate fully, if they so choose, through 
procedures determined by them, in devising legislative or administrative measures 
that may affect them.

6 UN Doc CERD/C/53/Misc 17/Rev 2 (1998).
7 UN Doc CERD/C/54/Misc 40/Rev 2 (1999).
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States shall obtain the free and informed consent of the peoples concerned before 
adopting and implementing such measures.

A rticle  36  is  sp ec ifica lly  concerned  w ith  the im plem entation  and n egotiation  
o f  agreem ents b etw een  Indigenous p eop les and States. It provides:

Indigenous peoples have the right to the recognition, observance and enforcement of 
treaties, agreements and other constructive arrangements concluded with States or 
their successors, according to their original spirit and intent, and to have States 
honour and respect such treaties, agreements and other constructive arrangements. 
Conflicts and disputes which cannot otherwise be settled should be submitted to 
competent international bodies agreed to by all parties concerned.

T he D raft D eclaration  is  the result o f  standard-setting undertaken in the 
W orking Group on  Indigenous P opulations (“W G IP”), an independent, n on 
governm ental b od y  w ith in  the U N . It has not b een  adopted b y  the U N  G eneral 
A ssem b ly , so  its form al status is  not that o f  a treaty or even  o f  a declaration  o f  
the G eneral A ssem b ly . W hether the D raft D eclaration  as presently  drafted w ill  
even tually  b e adopted  b y  the U N  G eneral A ssem b ly  is  far from  certain. 
Irrespective o f  its form al status, the Draft D eclaration  p o ssesses  excep tion a l 
leg itim acy  in the ey e s  o f  the w o r ld ’s Indigenous p eop les. T he W G IP has 
provided  p rev iou sly  u navailab le form ally structured opportunities for op en  
d ia logu e and encounter b etw een  Indigenous p eop les  and States. In the W G IP ’s 
efforts in elaborating the D raft D eclaration , Indigenous p e o p le s ’ ow n  stories  
p layed  a central role.

In A ustralia  the D raft D eclaration  has had som e im pact on  debate about 
Indigenous issu es. T his is  evident, for exam ple, in A T S IC ’s 1995 Report to 
Government on Native Title Social Justice Measures: Recognition, Rights and 
Reform, w h ich  n otes that recogn ition  o f  the particular rights o f  Indigenous  
p eop les  is  gathering m om entum  through the D raft D eclaration , as w e ll as in  ILO  
C on ven tion  N o  169. Recognition, Rights and Reform recom m ends that the 
C om m onw ealth  governm ent com m it it s e lf  to the “princip les con ta in ed  in  
ex istin g  and em erging international instrum ents as the b asis for d ev elo p in g  a 
com preh en sive approach to the protection  o f  Indigenous rights” .8 9 S im ilarly , 
participants at the A ustralian R econ cilia tion  C onvention  in M ay 1997 supported  
the princip les contained  in ex istin g  and em erging international instrum ents such  
as the D raft D eclaration  as the b asis for d evelop in g  a com preh en sive approach to  
the p rotection  o f  Indigenous rights in Australia.

8 See UN Doc E/CN 4/Sub 2/1993/26.
9 Aboriginal and Torres Strait Islander Commission, Recognition, Rights and Reform: Report to 

Government o f Native Title Society Justice Measures, (1995) recommendation 11.
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III. THE ENDEAVOUR OF FORGING NEW RELATIONSHIPS

H avin g  id en tified  a range o f  international standards w h ich  bear on  the 
leg itim acy  o f  p rocesses  o f  constructing n ew  relationsh ips, I o ffer som e practical 
su ggestion s as to h o w  n on-Ind igenous con stitu en cies m ight support th is  
endeavour.

A. A Sense of History
First, m ight I su ggest the im portance o f  approaching the venture w ith  a sen se  

o f  the h istory  o f  A borig inal p o litica l activ ism  in Australia. Current d iscu ssio n  o f  
n ew  relationsh ips is  not occurring in an ahistorical vacuum , but as a result o f  a 
struggle for rights for A b orig in es w h ich  has b een  w aged  for m ore than 150  
years. C ritical even ts have included:

•  the establishm en t o f  a tent em b assy  outside Parliam ent H ou se in  
January 1972;

•  the 1979  proposal by the N ation al A boriginal C ongress for a M akarrata 
or treaty, to  b e negotiated  b etw een  the C om m onw ealth  and A boriginal 
p eop les  o f  A ustralia, and in w h ich  sovereign  A boriginal nations are 
recogn ised  as equal in status as the C om m onw ealth  o f  Australia;

•  K evin  G ilb ert’s 1987 draft treaty w ritten in con su ltation  w ith  the  
S overeign  A boriginal C oalition;

•  the 1988 Barunga Statem ent presented  to B ob  H aw ke b y  the  
C hairpersons o f  the N orthern Territory Land C ou n cils ca llin g  on  the  
“C om m onw ealth  Parliam ent to negotiate w ith  us a treaty or com pact 
recogn isin g  our prior ow nersh ip , continued  occup ation  and sovereign ty  
and affirm ing our hum an rights and freed om s”; and

•  the founding o f  the A boriginal P rovisional G overnm ent b y  M ich ael 
M an sell in 1 9 9 0 .10

It w as w ith  reference to such  ca lls  for a settlem ent o f  outstanding h istorical 
questions that in early 1994  the C om m onw ealth  G overnm ent asked the C ouncil 
for R econ cilia tion  to consider, am ongst other m atters, w hether there should  b e a 
form al p lace  w ith in  the recon cilia tion  p rocess for "a docum ent or d ocum ents o f  
reconciliation" .

B. Acceptance that the Process is Difficult
A  secon d  com m en t relates to the im portance o f  accep ting  that reach ing  

agreem ent w ill b e d ifficu lt and w ill require patien ce. T he p rocess in v o lv es  
turning around tw o  centuries o f  co lon ia l relationsh ips, recasting the p o litica l and  
lega l land scap e o f  A ustralia , and rea lign ing  the p o litica l p osition  and lega l status 
o f  Indigenous p eo p les . That such  a p rocess w ill encounter a lack  o f  
com preh en sion  and som e resistance should not b e surprising.

10 See generally B Atwood and A Markus, The Struggle for Aboriginal Rights: A Documentary History, 
Allen and Unwin (1999).
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C. Distinctiveness of Indigenous Peoples’ Rights
A  third com m en t refers to the ind isp en sab ility  o f  em bracing a substantive  

con cep t o f  equality. N e w  relationsh ips cannot on ly  be about equ ity  in the 
d elivery  o f  infrastructure and serv ices, and econ om ic and socia l ou tcom es, 
although th ese are im portant. Indigenous p eop les  p o sses  d istinct rights arising  
from  their status as first peop les: from  their relationship  w ith  their territories and  
w aters, from  their ow n  system s o f  law  and governance.

D. Centrality of the Principle of Self-determination
R elated  to the recogn ition  o f  Indigenous p e o p le s ’ d istin ctive rights is the  

centrality  o f  the p rincip le o f  self-determ ination , both in its procedural and  
substantive d im en sion s. A n y  docum ent w h ich  d en ies the princip le o f  se lf-  
determ ination m ust h ave rather lim ited  prospects o f  gaining any support am ongst 
Indigenous con stitu en cies. A s n oted  above, until A ugu st last year the princip le  
o f  self-determ ination  had inform ed Indigenous affairs p o lic y  in th is country for 
som e 26  years. T he C ou n cil for A boriginal R econ cilia tion  has supported  
recogn ition  o f  the rights o f  Indigenous p eop les  to self-determ ination , w ith in  the 
rule o f  law . A  sem inar at the M elbourne R econ cilia tion  C on ven tion  in June 
1997 a lso  supported the p rincip le o f  self-determ ination  as an international and  
d om estic  hum an right. S im ilarly, a sign ificant proportion o f  A boriginal p eo p le  
in  A ustralia  continue to assert their unextingu ished  sovereignty. It is reasonab ly  
clear that th ey  w ill n ot agree to any docum ent or docum ents o f  recon cilia tion  
w h ich  com prom ise their assertions o f  sovereignty .

E. Need for Constitutional Protection
A  fifth  poin t relates to the n eed  for concrete, constitu tional reform  to ensure  

the protection  and ju stic ia b ility  o f  Indigenous rights. T he p assage last year o f  
discrim inatory am endm ents to the N T A  sh ow s ju st h o w  vulnerable Indigenous  
rights can be to parliam entary m ajorities, h o w  tenuous the com m itm ent to the 
p rincip le o f  n on-discrim ination . C onstitutional reform  can not b e sim p ly  about 
rem oving  from  the C onstitu tion  any rem aining p rovisions, such as s 25 , w h ich  
discrim inate against p eo p le  on the b asis o f  race. N or can it b e lim ited  to  
pream bular statem ents. It m ust be about securing protection  o f  th ose rights  
w h ich  are n o w  recogn ised , such  as native title rights; as w e ll as rights w h ich  are 
negotiated  and recogn ised  in the future - for exam ple, through region al 
agreem ents and d ec is io n s  o f  courts am p lify ing  the H igh  C ourt’s d ec is io n  in  
Mabo [No 2] .

F. Authenticity of Indigenous Voices/Multiplicity of Indigenous Voices
In the endeavour o f  forging n ew  relationsh ips, it w ill be critical to ensure that 

Indigenous p eop le  regain  control o f  the p rocess, and h en ce can cla im  ow nersh ip  
o f  the ou tcom es. Perhaps the m ost rem arkable aspect o f  Bringing Them Home, 
the report o f  the S to len  G enerations Inquiry, and h en ce its ow nersh ip  b y  
Indigenous A ustralians, is the centrality  o f  the stories to ld  b y  survivors about the
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im pact o f  governm ent p o lic ie s  on  their liv es  and about their n eed s for healing. It 
w ill a lso  b e im portant to recogn ise  the m u ltip licity  o f  Indigenous v o ic e s  and to  
avoid  essen tia lis in g  h istorical and contem porary Indigenous exp erien ces.

G. Reference to International Best Practice
N o  country can survive in tod ay’s com p lex  w orld  b y  tr iv ia lisin g  d ifficu lt  

p o lic y  issu es  w h ich  are the subject o f  serious study, debate and em erging  
con sen su s in  the international arena. D iscu ss io n  o f  n ew  relationsh ips is  not 
occurring in a vacuum , but w ith in  a fram ew ork o f  international standards and  
exp ectation s. T his has as its foundation  a b ody o f  w e ll-estab lish ed  international 
hum an rights jurisprudence, and in clud es m ore recent standard-setting efforts, 
reflected  in  d ocum ents such  as the D raft D eclaration  on the R ights o f  Indigenous  
P eop les. S im ilarly , international ad vocacy  b y  Indigenous A ustralians has led  to 
a sop histicated  lev e l o f  k n ow led ge  o f  a range o f  com parative m od els w h ich  ex ist  
for recon cilin g  Indigenou s/n on -In digen ou s relationsh ips. N on -In d igen ou s  
A ustralians, as w e ll, n eed  to b ecom e m ore k n ow led geab le  about the p ro cesses  
in vo lved  in p ainstak ingly  n egotia tin g  constitutional ch an ges in other countries.

H. Acknowledge What Is Already in Place
W h ile  recogn isin g  the need  for m ore com preh en sive settlem ent, it is  im portant 

not to forget the struggles w h ich  have b een  w aged, and the rights w h ich  h ave  
been  recogn ised  to date. W h ilst p iecem eal and in m any respects inadequate, 
over the past tw o  decad es there has been  gradually elaborated a fram ew ork o f  
leg isla tion  and com m on law  rights in the areas o f  land rights, heritage protection , 
and Indigenous law  and governance. N oth in g  in the endeavour o f  seek in g  n ew  
relationsh ips should  b e seen  as too  far-rem oved from  the A ustralian exp erien ce  
or too  far b eyon d  our c o llec tiv e  cap ab ilities and im agination.

I. Engage with Governments
O n 13 Septem ber 1998, during the course o f  the federal e lec tio n  cam paign  the  

Prim e M in ister rejected  the p o ss ib ility  o f  a treaty w ith  Indigenous A ustralians, 
stating: “W e are all A ustralians b efore anything - one d istin ctive n ation .” S om e  
have queried w hether in this v is io n  o f  an undivided, united p olity , there is  space  
for Indigenous A ustralians to  determ ine their ow n  futures and control their ow n  
develop m en t. A t the sam e tim e, w ith  the Prim e M in ister’s p rom ise on the ev e  o f  
the re -elec tion  o f  h is G overnm ent to w ork tow ards recon cilia tion , there is  an 
opportunity to restore the m uch -n eeded  bi-partisanship  to recon cilia tion  
p rocesses. Rather than hurl abuse, it m ight be m ore h elp fu l to  en gage  
governm ents in d ia logu e to ensure that any d ocum ent/s o f  recon cilia tion  truly  
reflect the aspirations and rights o f  Indigenous A ustralians.

J. Lock in Ongoing Processes
A t the sam e tim e, w e  need  to b e rea listic  about the feasib ility  o f  stitch ing up a 

docu m en t/s o f  recon cilia tion  in  the tw e lv e  m onths rem aining to the C ou n cil for 
A boriginal R econ cilia tion . W ith  the b est w ill in the w orld , the D raft D eclaration



1999 UNSWLaw Journal 617

o f  R econ cilia tion  launched on 3 June 1999 can not be characterised as an 
accurate reflection  o f  the actual aspirations and en titlem ents o f  Indigenous  
A ustralians. W ithout preem pting respon ses b y  Indigenous A ustralians to th is  
docum ent, it is  lik e ly  that there w ill rem ain m uch unfin ished  b usin ess. It w ill be  
im portant to w ork  to lo ck  in m ech anism s to keep  the ten  year statutory p rocess  
begun in 1991 a live  b eyon d  2 0 0 1 . A nd in the debate w h ich  is n o w  occurring  
fo llo w in g  the launch o f  the D raft D eclaration  o f  R econ cilia tion , w e  non- 
Indigenous A ustralians m ust take our cu es from  the Indigenous p eop les  w ith  
w h om  settlem ent is so  essen tia l for the integrity and w e llb e in g  o f  our nation.


