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R E C O N C IL IA T IO N

THE HON SIR GERARD BRENNAN AC, KBE

R e c o n c i l i a t i o n  i s  a n  o b l i g a t i o n  o f  j u s t i c e ,  n o t  a  m a n i f e s t a t i o n  o f  b e n e v o l e n c e .  

It i s  b i l a t e r a l ,  h e a l i n g  t h e  d i v i s i o n  c r e a t e d  b y  p a s t  i n j u s t i c e .  P a s t  i n j u s t i c e  w o u l d  

b e  c o m p o u n d e d  a n d  d i v i s i o n s  w o u l d  b e  m o r e  e n t r e n c h e d  b y  a  c o n t i n u i n g  f a i lu r e  

t o  r e c o n c i l e  a n d  t o  b e  r e c o n c i l e d .  A s  r e c o n c i l i a t i o n  i s  a  m a t t e r  f o r  t h e  h e a r t  a s  

w e l l  a s  t h e  h e a d ,  t h e  l a w  c a n n o t  a c h i e v e  r e c o n c i l i a t i o n  o f  a n d  b y  i t s e l f .  B u t  it  

h a s  a n  im p o r t a n t  r o l e  t o  p l a y .  I n j u s t i c e  i s  r e v e a l e d  b y  a p p l i c a t io n  o f  t h e  l a w  in  

p a r t ic u la r  c a s e s  a n d , a s  t h e  l a w  i s  a  m ir r o r  o f  c o n t e m p o r a r y  v a l u e s ,  i t s  

a p p l i c a t io n  c a n  h i g h l i g h t  s h o r t c o m i n g s  in  o u r  c o m m u n i t y  m o r a l i t y .  S o m e t i m e s  a  

d e v e l o p m e n t  o f ,  o r  a  c h a n g e  in ,  t h e  l a w  c a n  b e  f a s h i o n e d  t o  e l i m i n a t e  t h e  c a u s e  

o f  a n  i n j u s t i c e  r e v e a l e d  in  a  p a r t i c u la r  c a s e ;  s o m e t i m e s  t h e  i n j u s t i c e  i s  b e y o n d  

l e g a l  r e m e d y .

E v e n  i f  t h e  l a w  i d e n t i f i e s  t h e  c a u s e  o f  a  p a s t  i n j u s t i c e ,  i t  c a n n o t  u n d o  t h e  h u r t ,  

t h e  a l i e n a t i o n ,  t h e  l o s s  o f  d i g n i t y ,  t h e  s e l f - a b n e g a t i o n  w h i c h  t h e  i n j u s t i c e  ( a n d  

p a r t i c u la r ly  i n s t i t u t i o n a l i s e d  a n d  r e p e t i t i v e  i n j u s t i c e )  h a s  p r o d u c e d .  T h e  l a w  

d o e s  n o t  p r o v i d e ,  i n d e e d  c a n n o t  p r o v i d e ,  r e m e d i e s  f o r  e v e r y  k i n d  o f  i n j u s t i c e  o r  

f o r  e v e r y  a f t e r m a t h  o f  a n  i n j u s t i c e  s u f f e r e d .  I t  p r o v i d e s  r e m e d i e s  o n l y  f o r  a n  

i n f r in g e m e n t  o f  a  l e g a l  r ig h t  a n d  i t s  r e m e d i e s  a r e  t o o  b lu n t  t o  u n d o  a l l  t h e  e f f e c t s  

o f  p a s t  i n j u s t i c e s .  A l t h o u g h ,  in  t h e  a b s e n c e  o f  r e c o n c i l i a t i o n ,  i n j u s t i c e  f e s t e r s  

w i t h  t h e  p a s s i n g  o f  t i m e ,  in  th a t  t i m e  t h e r e  m a y  b e  s u c h  a  c h a n g e  in  r e l a t io n s h ip s  

a n d  r ig h t s  th a t  a  r e m e d y  f o r  t h e  f i r s t  i n j u s t i c e  w o u l d  b e  p r o d u c t i v e  o f  a  la t e r  

i n j u s t i c e .  In  s u c h  a  s i t u a t i o n ,  i f  a  c o m p r o m i s e  o f  r ig h t s  i s  i m p o s s i b l e  o r  

i n a d e q u a t e ,  n o  l e g a l  r e m e d y  i s  a v a i la b le .  T h e r e  m a y  b e  a  m o r a l  c l a i m  o n  t h e  

S t a t e  f o r  s o m e  f o r m  o f  c o m p e n s a t i o n  in  t h o s e  c a s e s .

T o  r e c o g n i s e  t h e  l i m i t e d  r o l e  w h i c h  l a w  c a n  p l a y  in  t h e  r e c o n c i l i a t i o n  b e t w e e n  

A b o r i g i n a l  a n d  n o n - A b o r i g i n a l  A u s t r a l i a n s  i s  t o  a v o i d  f a l s e  e x p e c t a t i o n s  t h a t  

r e s o r t  t o  t h e  c o u r t s  w i l l  c u r e  a l l  p a s t  i n j u s t i c e s .  D i s a p p o i n t e d  e x p e c t a t i o n s  o f  

th a t  k in d ,  l i k e  d i s h o n o u r e d  p o l i t i c a l  p r o m i s e s ,  a r e  c r u e l  i m p o s i t i o n s  o n  t h e  

v i c t i m s  o f  i n j u s t i c e  a n d  a  m a s s i v e  b a r r ie r  t o  t r u e  r e c o n c i l i a t i o n .  T h e  c o u r t s  a r e  

t h e  p r o t e c t o r s  o f  a  m in o r i t y ' s  l e g a l  r ig h t s ,  a n d  i t  w o u l d  u n d e r m in e  p u b l i c  

c o n f i d e n c e  in  th a t  r o l e  i f  i t  b e  t h o u g h t  th a t  t h e  c o u r t s  h a v e  t h e  p o w e r  t o  a c h i e v e  

r e c o n c i l i a t i o n  b y  d e c r e e  a n d  a l o n e  b e a r  t h e  r e s p o n s i b i l i t y  f o r  d o i n g  s o .  W h a t  t h e  

c o u r t s  c a n  d o  a n d  h a v e  d o n e ,  w h e n  t h e  c a s e s  r a i s e  t h e  i s s u e ,  i s  t o  i d e n t i f y  t h e
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l e g a l  c a u s e  o f  a  p a s t  i n j u s t i c e  a n d ,  w h e r e  i t  i s  w i t h i n  t h e ir  j u r i s d i c t i o n  t o  p r o v i d e  

s o m e  r e m e d y  f o r  t h e  i n j u s t i c e ,  t o  d o  s o  p r o v i d e d  t h e  r e m e d y  d o e s  n o t  i n f r in g e  t h e  

l e g a l  r ig h t s  o f  o t h e r s .  In  r e c e n t  y e a r s ,  in  a  s e r i e s  o f  c a s e s  in  t h e  H i g h  C o u r t ,  p a s t  

i n j u s t i c e s  s u f f e r e d  b y  A b o r i g i n a l  A u s t r a l i a n s  h a v e  b e e n  i d e n t i f i e d .  S o m e t i m e s  

t h e  l a w  h a s  p r o v i d e d  s o m e  r e l i e f ;  s o m e t i m e s  i t  h a s  n o t  b e e n  a b le  t o  d o  s o .

P e r h a p s  t h e  g r e a t e s t  d e t r im e n t  s u f f e r e d  b y  A b o r i g i n a l  p e o p l e  a s  a  r e s u l t  o f  

l e g a l  i n j u s t i c e  w a s  t h e i r  l o s s  o f  h o m e l a n d .  T h i s  l o s s  w a s  d e s c r ib e d  m o v i n g l y  b y  

t h e  l a t e  P r o f e s s o r  W E H  S t a n n e r  in  White Man Got No Dreaming}  w h i c h  I  

q u o t e d  in  The Queen v  Toohey; ex parte Meneling Station Pty Ltd'}

W hen w e took what w e call ’la n d ’ w e took what to them  meant hearth, hom e, the 
source and locus o f  life, and everlastingness o f  spirit. A t the same time it left each  
local band bereft o f  an essential constant that made their plan and code o f  living  
intelligible. Particular p ieces o f  territory, each a homeland, formed part o f  a set o f  
constants without w hich no affiliation o f  any person to any other person, no link in  
the w hole network o f  relationships, no part o f  the com plex structure o f  social groups 
any longer had all its co-ordinates. W hat I describe as 'hom elessness', then, means 
that the A borigines faced a kind o f  vertigo in living. They had no stable base o f  
life; every personal affiliation was lamed; every group structure was put out o f  
kilter; no social network had a point o f  fixture left.

It  i s  n o t  s u r p r i s in g  th a t  l a n d  r ig h t s  l i t i g a t i o n  h a s  p r o d u c e d  t h e  m o s t  

c o n t r o v e r s i a l  j u d g m e n t s :  t h e  t a k i n g  o f  l a n d  f r o m  A b o r i g i n e s  d u r in g  t w o  c e n t u r ie s  

w a s  i d e n t i f i e d  a s  a  c a u s e  o f  g r a v e  i n j u s t i c e  th a t  c a n n o t  b e  r e m e d i e d  b y  r e s t i t u t i o n  

o f  a l l  th a t  h a d  b e e n  t a k e n .  I t  l e d  D e a n e  a n d  G a u d r o n  JJ  in  Mabo v Queensland 
[No 2]ho s p e a k  o f  t h e  e a r l y  d i s p o s s e s s i o n  o f  A b o r i g i n a l  p e o p l e s  a s  a

conflagration o f  oppression and conflict w hich was, over the fo llow ing centuiy, to 
spread across the continent to dispossess, degrade and devastate the A boriginal 
peoples and leave a national legacy o f  unutterable shame.

T h e  s u p p o s e d  l e g a l  r u le  u n d e r  w h i c h  t h i s  i n j u s t i c e  w a s  p e r p e t r a t e d 4 w a s  

c o n t e m p t u o u s  o f  t h e  A b o r i g i n a l  p e o p l e s  a s

so low  in the scale o f  social organization that their usages and conceptions o f  rights 
and duties are not to be reconciled with the institutions or the legal ideas o f  civ ilized  
society. Such a g u lf cannot be bridged. It w ould be idle to impute to such people  
som e shadow  o f  the rights know n to our law  and then to5 transmute it into the 
substance o f  transferable rights o f  property as w e know  them.

T h a t  a p p r o a c h ,  w h i c h  u n d e r l a y  t h e  d o c t r in e  o f  terra nullius, w a s  f i r m l y  

r e j e c t e d  a n d  n a t i v e  t i t l e  w a s  r e c o g n i z e d  a s  a  t i t l e  w h i c h  t h e  c o m m o n  l a w  w o u l d ,  

s u b j e c t  t o  i t s  i n f i r m i t i e s ,  p r o t e c t .  B u t  i t  w a s  n o t  p o s s i b l e  t o  r e m e d y  t h e  i n j u s t i c e

1 Australian National University Press (1979).
2 (1982) 158 CLR 327 at 354. Hereafter, “Mabo [No 2]”.
3 (1992) 175 CLR 1 at 104.
4 Ibid at 39.
5 In re Southern Rhodesia (1919) AC 211 at 233-4.
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o f  d i s p o s s e s s i o n  b y  r e s t i t u t i o n  o f  la n d  in  w h i c h  i n c o n s i s t e n t  l e g a l  i n t e r e s t s  h a d  

b e e n  a c q u ir e d  s i n c e  1 7 8 8 .  T h u s  n a t i v e  t i t l e  w a s  h e l d  t o  b e  e x t i n g u i s h e d  o v e r  

l a n d  a l i e n a t e d  f o r  a n  e s t a t e  in  f e e  s i m p l e 6. A l t h o u g h  n a t i v e  t i t l e  c o u l d  s u r v i v e  

o v e r  l a n d  h e l d  u n d e r  a  p a s t o r a l  l e a s e  in  Q u e e n s l a n d ,  t h e  r ig h t s  o f  t h e  p a s t o r a l i s t  

w e r e  p a r a m o u n t .7

T h e  d i s a d v a n t a g e s  w h i c h  A b o r i g i n a l  p e o p l e s  m i g h t  l a b o u r  u n d e r  in  s e c u r in g  

l e g a l  p r o t e c t i o n  f o r  t h e i r  n a t i v e  t i t l e  w a s  r e f e r r e d  t o  in  t h e  j o i n t  j u d g m e n t  in  

North Ganalanja Aboriginal Corporation and Another v  The State o f 
Queensland and Others8:

The rem oteness o f  many A boriginal comm unities and their lack o f  familiarity w ith  
the legal criteria for determination o f  native title posed  practical difficulties for 
many people w ho might be entitled to claim  native title. M oreover, the task o f  
tracing the tenure history o f  any parcel o f  land during the previous 200  years was 
likely to be beyond the resources o f  many w ould-be claimants.

T h e  r ig h t  t o  n e g o t i a t e  u n d e r  t h e  Native Title Act 1 9 9 3  ( C t h )  ( “N T A ” )  w a s  h e l d  

t o  a r i s e  a s  s o o n  a s  a n  a p p l i c a t io n  s h o w i n g  a n  a r g u a b le  c a s e  f o r  n a t i v e  t i t l e  w a s  

l o d g e d .

T h e  p o l i c y  o f  c o m p u l s o r i l y  s e p a r a t in g  s o m e  A b o r i g i n a l  c h i ld r e n  f r o m  t h e ir  

p a r e n t s  w a s  r e v e a l e d  in  t e r r ib le  p a r t i c u la r i t y  in  t h e  R e p o r t  o f  a  C o m m i s s i o n  o f  

I n q u ir y .  T h e  C o u r t  a c k n o w l e d g e d  t h i s  a w f u l  t r u th  - a  tr u th  w h i c h  “profoundly 
distressed the nation” - in  Kruger v  The Commonwealth,9 b u t  t h e  C o u r t  w a s  

u n a b le  t o  h o l d  th a t  t h e  m e a s u r e s  u n d e r  w h i c h  t h e  s e p a r a t io n s  h a d  b e e n  c a r r ie d  

o u t  w e r e  i n v a l id .

In  Onus v  Alcoa,10 11 t h e  G u m d i t c h - j m a r a  p e o p l e  i n v o k e d  a  s t a t u t e  t h a t  w a s  

in t e n d e d  t o  p r e s e r v e  r e l i c s  o f  A b o r i g i n a l  s i g n i f i c a n c e  f o r  t h e  c u l t u r a l  b e n e f i t  o f  

a l l  p e o p l e .  I t  w a s  r e c o g n i s e d  th a t  t h e  d e s t r u c t i o n  o r  o b l i t e r a t i o n  o f  t h e  r e l i c s  

w o u l d  b e  a  d i s t i n c t i v e  d e t r im e n t  t o  t h e  G u m d i t c h - j m a r a  p e o p l e .  A  c h a l l e n g e  t o  

t h e ir  s t a n d i n g  t o  s u e  w a s  d i s m i s s e d .

In  Walden v  Henslerf t h e  A b o r i g i n a l  a p p e l l a n t  h a d  b e e n  c o n v i c t e d  o f  a n  

o f f e n c e  u n d e r  t h e  Fauna Conservation Act 1 9 7 4  ( Q ld )  w h i c h  p r o h i b i t s  t h e  t a k in g  

o r  k e e p i n g  o f  f a u n a  w i t h o u t  a  p e r m it .  T h e  a p p e l la n t ,  in  a c c o r d a n c e  w i t h  

A b o r i g i n a l  c u s t o m ,  k i l l e d  a  s c r u b  t u r k e y  fo r  h i s  f a m i l y ’s  f o o d .  T h e  H i g h  C o u r t  

c o n f i r m e d  th a t  t h e  k i l l i n g  o f  t h e  t u r k e y  w a s  in  b r e a c h  o f  t h e  A c t  b u t  s e t  a s i d e  t h e  

p u n i s h m e n t  i m p o s e d  in  t h e  c o u r t s  b e l o w .  I s a id :

To deprive an Aboriginal without his know ledge o f  his traditional right to hunt for 
bush tucker for his fam ily on his ow n country and then to convict and punish him  
for doing what A borigines had previously been encouraged to do w ould be an 
intolerable injustice. It adds the insult o f  criminal conviction and punishment to the

6 Fejo v Northern Territory o f Australia [1998] HCA 58.
7 Wik Peoples v Queensland (1996) 187 CLR 1. Hereafter, Wik People's Case.
8 (1996) 185 CLR 595 at 614.
9 (1997) 190 CLR 1 at 36.
10 (1981) 149 CLR 27.
11 (1987) 163 CLR 561 at 578.
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injustice o f  expropriation o f  traditional rights. It can and should be avoided by  
discharging the appellant absolutely under s 657A.

T h e s e  c a s e s  i l l u s t r a t e  b o t h  o c c a s i o n s  o f  l e g a l  i n j u s t i c e  a n d  t h e  l i m i t e d  a b i l i t y  

o f  t h e  C o u r t  s o m e t i m e s  t o  a w a r d  a  r e m e d y  t h a t  w i l l  r e m o v e ,  a t  l e a s t  in  p a r t ,  a  

c a u s e  o f  t h e  i n j u s t i c e .  B u t  i n j u s t i c e s  w h i c h  h a v e  b e e n  e n t r e n c h e d  b y  l a w  c a n n o t  

b e  c u r e d  b y  m e r e l y  c h a n g i n g  t h e  l a w .  O v e r  c e n t u r ie s ,  t h e  s e l f - c o n f i d e n c e  o f  

A b o r i g i n a l  p e o p l e  w a s  e r o d e d  b y  o r  in  t h e  n a m e  o f  t h e  l a w .  T h a t  e r o s i o n  

p r o d u c e d  f r u s t r a t io n  a n d ,  o n  s o m e  o c c a s i o n s ,  a n  o u t b r e a k  o f  v i o l e n c e .  N e a l  v  

T he Q u e en  2 w a s  s u c h  a  c a s e ,  t h e  a p p e l l a n t  h a v i n g  b e e n  c o n v i c t e d  a n d  s e n t e n c e d  

f o r  a n  u n p l e a s a n t  a t t a c k  o n  a  g o v e r n m e n t  o f f i c i a l  m a n a g i n g  a n  A b o r i g i n a l  

r e s e r v e .  M u r p h y  J g r a p h i c a l l y  d e s c r ib e d  t h e  u n d e r l y i n g  c a u s e  o f  t h e  a p p e l l a n t ’ s  

c o n d u c t :

A boriginal sense o f  grievance has developed over the two hundred years o f  white 
settlem ent in Australia. Early in the nineteenth century A borigines were 'being 
treated with arrogant superiority, often accom panied by considerable brutality'... 
The plight o f  the A borigines was com pounded by the introduction o f  European 
diseases and alcohol which, in addition to white colonisation, 'contributed to the 
fragmentation o f  Aboriginal society  and helped to promote the apathetic attitudes 
erroneously attributed by  the Europeans to inferior intellectual capacity'... 
A borigines have com plained bitterly about white paternalism robbing them  o f  their 
dignity and right to direct their ow n lives.

F r u s t r a t io n  a t  A b o r i g i n a l  p o w e r l e s s n e s s  d id  n o t  e x c u s e  t h e  v i o l e n c e  b u t  w a s  a  

f a c t o r  r e l e v a n t  t o  t h e  p u n i s h m e n t  t o  b e  i m p o s e d .  T h i s  w a s  b u t  o n e  o f  t h e  m a n y  

c r im in a l  c a s e s  in  w h i c h  c o n t r a v e n t i o n s  -  o f t e n  s e r io u s  c o n t r a v e n t i o n s  -  o f  t h e  

c r im in a l  l a w  h a v e  b e e n  a t t r ib u t a b le  t o  a  d i m i n i s h e d  s e l f - e s t e e m ,  a  w a n t  o f  s e l f -  

c o n f i d e n c e  a n d  a  s e n s e  o f  f r u s t r a t io n  o n  t h e  p a r t  o f  a n  A b o r i g i n a l  o f f e n d e r .  

A b o r i g i n a l  s e l f - e s t e e m ,  s e l f - c o n f i d e n c e  a n d  t h e  p o w e r  t o  c o p e  w i t h  t h e  m o d e m  

w o r l d  a r e  n o t  e a s i l y  o r  q u i c k l y  a c h i e v e d .  R e c o n c i l i a t i o n  i s  n e e d e d  t o  o p e n  t h e  

g a t e  t h r o u g h  w h i c h  m u t u a l  r e s p e c t  a n d  g o o d w i l l  m a y  p a s s .

L a w y e r s  h a v e  p l a y e d  a n d  w i l l  c o n t i n u e  t o  p l a y  a  p a r t  in  e f f e c t i n g  

r e c o n c i l i a t i o n .  T h e y  m u s t  a s c e r t a i n  w h e t h e r  t h e  s t a t e  o f  t h e  l a w  i s  a  c a u s e  o f  

i n j u s t i c e  a n d  d e t e r m i n e  w h e t h e r  s o m e  r e m e d y  c a n  e l i m i n a t e ,  c o m p l e t e l y  o r  

p a r t ia l ly ,  t h a t  c a u s e .  I f  t h e  r e m e d y  l i e s  in  a  v a r ia t i o n  o f  t h e  c o m m o n  l a w ,  t h e  

l a w y e r  m u s t  d e t e r m i n e  w h e t h e r  i t  i s  o p e n  t o  t h e  c o u r t ,  c o n s i s t e n t l y  w i t h  t h e  

j u d i c i a l  f u n c t i o n ,  t o  d e v e l o p  t h e  l a w  t o  p r o v i d e  t h e  r e m e d y .  I f  s u c h  a  

d e v e l o p m e n t  i s  p o s s i b l e ,  t h e  l a w y e r  m u s t  u n d e r t a k e  s u b s t a n t ia l  h i s t o r i c a l  

r e s e a r c h ,  a n a l y s e  p r e c i s e l y  t h e  a u t h o r i t i e s  a n d  s e l e c t  a  s u i t a b l e  v e h i c l e  f o r  r a i s i n g  

t h e  i s s u e .  I f  i t  i s  b e y o n d  t h e  c a p a c i t y  o f  t h e  c o u r t  t o  p r o v i d e  t h e  r e m e d y ,  

s t a t u t o r y  i n t e r v e n t i o n  m a y  b e  n e e d e d .  T h a t  i n v o l v e s  a n  e n g a g e m e n t  w i t h  t h e  

p o l i t i c a l  b r a n c h e s  o f  g o v e r n m e n t ,  a t  l e a s t  t o  t h e  p o i n t  o f  d r a w in g  t o  t h e  a t t e n t i o n  

o f  t h e  r e l e v a n t  a u t h o r i t i e s  t h e  p o s s i b i l i t y  o f  l e g i s l a t i v e  r e m e d y  f o r  t h e  p e r c e i v e d  

i n j u s t i c e .
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T h e  s i g n i f i c a n c e  o f  t h e  i m p a c t  o f  o u r  l e g a l  s y s t e m  o n  A b o r i g i n a l  l i f e  a n d  

c u l t u r e  i s  r e f l e c t e d  in  t h e  t e r m s  o f  t h e  D e c l a r a t io n  f o r  R e c o n c i l i a t i o n  p r o d u c e d  

b y  t h e  C o u n c i l  f o r  A b o r i g i n a l  R e c o n c i l i a t i o n .  T h e  s e c o n d  p a r a g r a p h  d e c la r e s  

th a t

W e value the unique status o f  A boriginal and Torres Strait Islander peoples as the 
original owners and custodians o f  traditional lands and waters.

L e a v i n g  a s i d e  t h e  w o r d s  “ a n d  w a t e r s ” , w h i c h  h a v e  n o t  b e e n  t h e  s u b j e c t  o f  

j u d i c i a l  d e c i s i o n ,  t h e  b a l a n c e  o f  t h e  p a r a g r a p h  c o r r e s p o n d s  w i t h  t h e  d e c i s i o n  in  

M a b o  [ N o  2 ]  -  a n d  c o r r e s p o n d s ,  o f  c o u r s e ,  w i t h  t h e  u n d o u b t e d  h i s t o r i c a l  f a c t s .  

T h e  o r ig i n a l  o w n e r s  a n d  c u s t o d ia n s  -  t h e  p e o p l e s ,  a s  d i s t i n c t  f r o m  t h e  i n d iv i d u a l  

m e m b e r s  o f  t h e  p e o p l e s  -  w e r e  t h e  o n l y  o w n e r s  a n d  c u s t o d ia n s  o f  t h e  l a n d  b e f o r e  

a d v e r s e  t i t l e s  c a m e  t o  b e  a s s e r t e d  b y  C o l o n i a l  G o v e r n m e n t s  o r  u n d e r  C o l o n i a l  

a u t h o r i t y .

T h e  t h ir d  a n d  f i f t h  p a r a g r a p h s  o f  t h e  D e c l a r a t io n  s t a t e  th a t

W e respect and recognise continuing customary laws, beliefs and traditions

a n d

W e acknow ledge this land was colonised  without the consent o f  the original 
inhabitants.

T h e s e  p a r a g r a p h s  a c c o r d  w i t h  t h e  d e c i s i o n s  in  M a b o  [N o  2 ]  a n d  t h e  W ik  
P e o p le 's  C a s e  w h i c h  a c k n o w l e d g e  t h a t  t h e  c o n t e n t  o f  n a t i v e  t i t l e  d e p e n d s  o n  

A b o r i g i n a l  l a w s  a n d  c u s t o m s  w h i c h  w e r e  n o t  o b l i t e r a t e d  b y  t h e  e s t a b l i s h m e n t  o f  

C o l o n i a l  r e g i m e s .

O t h e r  p a r a g r a p h s  o f  t h e  D e c l a r a t io n  f i n d  s u p p o r t  in  t h e  a d o p t io n  o f  l a w s  

p r o h i b i t i n g  d i s c r im i n a t i o n  o n  r a c ia l  a n d  c e r t a in  o t h e r  g r o u n d s .  T h e r e  i s  a n  

i n a d e q u a t e  p u b l i c  u n d e r s t a n d in g  o f  t h e  im p a c t  o f  l a w  o n  A b o r i g i n a l  l i f e  a n d  

c u l t u r e .  B u t  l a w y e r s  a r e  w e l l  f i t t e d  t o  e x p l a in  t h e  c l o s e  r e l a t io n s h ip  b e t w e e n  l a w  

a n d  t h e  d e c la r e d  a s p ir a t i o n s  f o r  r e c o n c i l i a t i o n .  W h e n  t h e  e x p l a n a t i o n  i s  

a c c u r a t e ,  m a n y  o f  t h e  m i s u n d e r s t a n d in g s  w h i c h  u n d e r m in e  r e c o n c i l i a t i o n  c a n  b e  

d i s p e l l e d .  L a w y e r s  c a n  w a l k  o n  t h e  “n e w  j o u r n e y ” w h i c h  t h e  C o u n c i l  f o r  

R e c o n c i l i a t i o n  a s k s  u s  t o  b e g in :  “ W e  m u s t  l e a r n  o u r  s h a r e d  h i s t o r y ,  w a l k

t o g e t h e r  a n d  g r o w  t o g e t h e r  t o  e n r ic h  o u r  u n d e r s t a n d in g .”


