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ANOTHER SIDE OF ACCOUNTABILITY:
THE FIDUCIARY CONCEPT AND RENT-SEEKING IN THE 

GOVERNANCE OF GOVERNMENT CORPORATIONS

MICHAEL J WHINCOP*

I INTRODUCTION

A ccou n tab ility  is  a w ord  o ften  heard today, in  b oth  p u b lic  and corporate  
affa irs.* 1 V irtually  every  d elega te  o f  p ow er or funds —  from  p o litic ian s, to  c h ie f  
ex ecu tiv es , to  grantees o f  research  funds —  m ust ju s tify  for the future the 
continuation  o f  that d elegation , and for the p ast the m anner in  w h ich  that p ow er  
w a s u sed  or th ose  funds applied . In a sen se, the con cep t o f  accoun tab ility  is 
p o lit ic a lly  transcendent. W hereas e ff ic ie n c y  has a co lou r m ost o ften  associa ted  
w ith  the right, and em pow erm ent or eq u ity  w ith  the left, accoun tab ility  is a 
con cep t that neither con servatives nor left-lib era ls seem  to  d issen t from .2 I f  w e  
accep t that w h atever the goa l, it is  b est that th ose in  pursuit b e  required to  g iv e  
an accoun t o f  the ou tcom es o f  pursuing that goa l, it seem s to  fo llo w  that w e  w ill  
prefer the institutions and governan ce d ev ices  that d e liver  accoun tab ility  to  
w h ich ever  co n stitu en cies  should  b e en titled  to it.

In th is article, I exp la in  w h y  the con cep t o f  accoun tab ility  m u st b e  u sed  w ith  
discrim ination  in real w orld  situations w h ich  in v o lv e  w hat m igh t b e d escr ib ed  as 
m u ltip le ag en cy  relations: w here agents lack  a s in g le  principal but instead  h ave  
m oral, leg a l or p o litica l ob ligation s to  tw o  or m ore con stitu en cies w h o se

* Professor, Faculty o f Law, Griffith University; Director, Business Ethics and Regulation Program, Key 
Centre for Ethics, Law, Justice and Governance. This paper forms part o f  a project funded by 
Queensland Treasury and the Australian Research Council. The views expressed in this paper are those 
o f the author, and are not necessarily the views o f  Queensland Treasury or the Australian Research 
Council.

1 See, eg, Adam Przeworski, Susan Stokes and Bernard Manin (eds), Democracy, Accountability, and 
Representation (1999); American Law Institute, Principles o f Corporate Governance: Analysis and 
Recommendations (1992).

2 Michael Froomkin, ‘Reinventing the Government Corporation’ [1995] University o f Illinois Law Review 
543, 558.
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interests d iverge in  som e resp ects.3 T his them e is  pursued  in  the con tex t o f  the 
d evo lu tion  o f  governm ent fu n ction s to governm ent corporations ( ‘G C s’) .4

C orporatisation —  the transform ation o f  sta te-ow n ed  enterprises into  
incorporated  b u sin esses , ow n ed  b y , but operating substantia lly  in d ep en d en tly  o f  
the state —  has b een  an im portant part o f  the m icroecon om ic reform  o f  the  
d elivery  o f  p u b lic  g o o d s and the p rov ision  o f  p u b lic  serv ices  in  A ustralia  and  
elsew h ere . In to d a y ’s p o litica l clim ate, governm ents are accoun tab le for  
m axim isin g  w elfare from  the p rov ision  o f  serv ices  for a g iv en  lev e l o f  taxation .5 
In d ischarging th is accoun tab ility , ex p lo itin g  the cap ab ilities o f  com p etitive  
m arkets has m u ch  p rom ise, g iv en  their general equilibrium  properties under  
certain  re la tive ly  robust assum ptions. T his len d s support for an environm ent that 
is  co m p etitiv e ly  neutral b etw een  private and governm en t serv ice  providers.6 
That, in  turn, dem ands that governm ent serv ice  providers adopt organ isational, 
m anagem ent and governan ce structures w h ich  w ill  m axim ise  e ffic ien cy . T his  
exp la in s the m om en tum  tow ards corporatisation, am on gst other reform s.

H ow ever, the con cern s that ju stify  the orig in al loca tion  o f  serv ice  p rov ision  in  
the p u b lic  sector are n ot so e a s ily  la id  to rest. There rem ains a tension  b etw een  
e ff ic ie n c y  and accountab ility , apparent in  tw o  m anifestations. F irstly , it is  
uncertain  h o w  p u b lic  la w  controls apply to  the corporatised  en tity  and to th ose in  
the p u b lic  sector, su ch  as m in isters, w ith  poten tia l p ow er over the entity .7 
S econ d ly , there is an in creasin g ly  con sp icu ou s d isp lay  o f  leg a l ingenu ity  
dem onstrating h o w  rules and reg im es, characteristic o f  p rivate law , can  ap ply  to  
en tities in  the p u b lic  sector.8 In addressing th ese  issu es, Paul F inn  has b een  one

3 There is a larger body o f  economic research on the effects o f  relations in which an agent has multiple 
principals: see, eg, Avinash Dixit, ‘Incentives and Organisations in the Public Sector: An Interpretive 
Review’ (Paper presented at the seminar on Incentives in Public Sector and other Complex 
Organisations, University o f  Bristol, 22-23  March 2001), <http://www.bris.ac.uk/cmpo/ 
workshop/pippsdixit.pdf> at 5 August 2002. The situation we examine here is related, but differs in the 
imprecise identity o f  the actual principals.

4 A  wide range o f  nomenclature is used to describe these organisations in Australia, depending on the kind 
o f  organisational form (eg, not every state-owned enterprise is incorporated and those that are not should 
not be described as a corporation), and the jurisdiction. In order to avoid these somewhat partisan 
questions, I simply use the term ‘government corporation’.

5 See, eg, Organisation for Economic Co-operation and Development ( ‘OECD’), Governance in 
Transition: Public Management Reforms in OECD Countries (1995); National Commission o f  Audit 
(Australia), Report to the Commonwealth Government (1996); Industry Commission (now the 
Productivity Commission), Competitive Tendering and Contracting by Public Sector Agencies (1996).

6 Independent Committee o f  Inquiry into Competition Policy in Australia, National Competition Policy 
(1993).

7 Margaret Allars, ‘Private Law but Public Power: Removing Administrative Law from Government 
Business Enterprises’ (1995) 6 Public Law Review 44; Sally Pitkin and Diana Farrelly, ‘Government- 
Owned Corporations and Accountability: The Realm o f  the N ew  Administrative Law’ in Bema Collier 
and Sally Pitkin (eds), Corporatisation and Privatisation in Australia (1999) 251.

8 Paul Finn, ‘Public Trust and Public Accountability’ (1994) 3 Griffith Law Review 224; Christos 
Mantziaris, ‘Interpreting Ministerial Directions to Statutory Corporations: What Does a Theory o f  
Responsible Government Deliver?’ (1998) 26 Federal Law Review 309; Charles Sampford, ‘Law, 
Institutions and the Public/Private Divide’ (1991) 20 Federal Law Review 185. C f Michael Whincop and 
Mary Keyes, ‘Corporation, Contract, Community: An Analysis o f  Governance in the Privatisation o f  
Public Enterprise and the Publicisation o f  Private Corporate Law’ (1997) 25 Federal Law Review 51. 
See also Hughes Aircraft Systems International v Airservices Australia (1997) 76 FCR 151.

http://www.bris.ac.uk/cmpo/workshop/pippsdixit.pdf
http://www.bris.ac.uk/cmpo/workshop/pippsdixit.pdf
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o f  the m ost fecu n d  m in ds in  A ustralia , em p h asisin g  the equ itable con cep t o f  a 
‘p u b lic ’ trust b in d in g  governm ent.9 A n other approach —  w h ich  is , in  a sen se, 
b un d led  w ith  the u se  o f  the corporate form  b y  the GC —  is  to u se  fiduciary  
duties to  create ob ligation s for the o fficers  o f  corporations entrusted w ith  the 
perform ance o f  governm ent functions. In th is article, I fo cu s o n  the im p lica tion s  
o f  th is latter so lu tion .

O n its face , im p osin g  fiduciary  duties on  the o fficers  o f  G C s seem s natural 
and lo g ic a l.10 T he h iatuses that attend the ap plication  o f  adm inistrative and  
con stitu tion al la w  to corporate en tities dem and som e form  o f  accoun tab ility  
so lu tion  for th ose w h o  w ie ld  considerab le p o w er  w ith  a p ublic locu s. I argue, 
h ow ever, that fiduciary  d uties m ay not be the b est accoun tab ility  so lu tion  in  th is  
context. T he fiduciary  con cep t d escr ib es a set o f  ob ligation s o w ed  b y  the  
fid uciary  to so m e b en eficiary . T his addresses the ‘accoun tab ility  is s u e s ’ arising  
from  the p ow er that the fiduciary  has, w h ich  m ay  b e ex erc ised  to the 
disadvantage o f  the b en eficiary . H ow ever, th ese  issu e s  are q u a litatively  d ifferent 
from  the accou n tab ility  issu es a ssoc ia ted  w ith  the govern m en t’s  d e livery  o f  som e  
o f  its serv ices  through a corporate entity. I m aintain  that the accou n tab ility  issu e s  
here are actu a lly  incompatible in  m an y situations, i f  w e  accep t that the d elivery  
o f  th ese  serv ices  m ay  b e  a ffected  b y  rent-seek in g  in  the p o litica l p ro cess .11 A s  an  
o b v iou s exam p le, w h en  o fficers  are appointed  to  a G C ’s board to represent 
com m u nity  interests, or to  advance a case  on  b eh a lf o f  th ese interests, co n flic t o f  
interest con sideration s in ev itab ly  arise b etw een  the dem ands o f  th e interest 
group and o f  the corporation (and, arguably, o f  the w elfare o f  the p eop le ). T his  
p rob lem  is p ervasive  and n ot ea s ily  so lved . T he private law  m eans o f  addressing  
it  —  such  as e x  ante contracts to address the procedure for reso lv in g  the con flic t, 
e x  p o st ratification  b y  a m ajority o f  shareholders, or d ifferentiated  lega l p rincip le  
apply in g  to  n om in ee directors —  are d istin ctly  u nappealing from  a p ub lic  ch o ice  
p ersp ectiv e .12 T hus, w h en ever accou n tab ility  to  the p eo p le  runs the risk  o f  
b eco m in g  accou n tab ility  to some group o f  the p eop le , fid uciary  duties can  b e  
strained b eyon d  their practical u tility . In th ese con d ition s, le ss  accoun tab ility  
m ay be preferred to m ore.

Part II o f  th is paper exam in es the nature o f  the fiduciary duty as it has 
d ev e lo p ed  in  corporate law . I then d escrib e h o w  ch an ges to  asp ects o f  corporate  
m anagem ent, such  as the takeover and the con tin u in g  d evelop m en t o f  law  on  
n om in ee  directors, prom pted  certain  ch an ges to  the strict con cep t o f  fiduciary  
duty k now n  to courts o f  equity. Part III exp lores the nature o f  the accountab ility  
con cep t in  G C s. In th is section , I d evelop  the con cep t o f  the m u ltip le agen cy

9 Finn, above n 8.
10 See, eg, Queensland Government, Corporatisation in Queensland: Policy Guidelines (1992) 22, 63.
11 Rent-seeking describes any form o f  behaviour designed to redistribute in one’s favour the rents 

associated with particular assets or enterprises —  the surplus economic returns beyond those necessary to 
retain the asset in its use. Rent-seeking can readily occur in private relations, for example, where one 
party makes an opportunistic threat not to perform a contract unless the gains from trade are 
redistributed. However, the term is also commonly used in the context o f  public choice theory, where it 
describes the behaviour o f  interest groups who seek legislation or other political acts that redistributes 
income and assets in their favour.

12 See below Part II for a discussion o f  these private law means.
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relationship and discuss its effect on the concept of fiduciary duty. I contrast two 
concepts of accountability within a GC: representational accountability and 
ethical accountability. These spring from two opposed conceptions of the GC 
and the roles that rent-seeking and political self-seeking play. Part IV examines 
how the fiduciary duty, both in its strict and more modernised forms, might be 
applied to GCs. I discuss the fundamental problems that these legal concepts 
raise and whether we should embrace the representational or ethical variety of 
accountability. Parts III and IV shed light on these issues by providing some 
empirical survey evidence derived from a sample of directors of Queensland 
Government GCs. Part V concludes by pressing the claim that we need to 
develop better governance mechanisms for GCs, tailored to reflect the 
differences between the GC and the business corporation (‘BC’).

II THE FIDUCIARY DUTY IN CORPORATE LAW

The fiduciary duty is an old doctrinal concept, which was perfected in English 
jurisprudence in the development of trust law by courts of equity.13 The concept 
expanded into a range of areas involving similar concerns, such as principal- 
agent, corporation-director and partner-partner relationships. Broadly speaking, 
the fiduciary duty is directed at moral hazard problems. Moral hazard problems 
involve actions, taken by a party empowered or financed to undertake some task, 
that reduce the welfare of the person conferring the power or finance.14 They are 
problematic because they are difficult for the entrustor to observe, which limits 
the capacity to bargain and strike the first-best contract between the two parties.

Historically, fiduciary duty was a concept applied almost exclusively to 
private law relations. Despite some similarities in the types of opportunism a 
political agent and a fiduciary might engage in, the law developed different 
means to address political self-seeking. Only recently have scholars addressed 
the fiduciary duties of government and the possibility of a ‘trust’ of powers 
conferred by people to politicians.15 Some of the reasons for this historic 
conservatism will become apparent in this article, but I want to make one point 
here that explains the pragmatism of this much-maligned ‘public-private divide’.

Fiduciary duties mandate a standard of selflessness in the advancement of the 
interests of the beneficiaries.16 The ease with which such a standard can be 
administered depends on various factors. These include the number of 
beneficiaries,17 the homogeneity of their interests,18 the complexity of the

13 For a useful summary, see John Langbein, ‘The Contractarian Basis o f  the Law o f  Trusts’ (1995) 105 
Yale Law Journal 625, 632-3.

14 For a definition, see Douglas G Baird, Robert H Gertner and Randall C Picker, Game Theory and the 
Law (1995) 309.

15 See above n 8.
16 Aberdeen Railway Co v Blaikie Bros (1854) 1 Macq 461; [1843-60] All ER Rep 249; Regal (Hastings) 

Ltd v Gulliver [1967] 2 AC 134.
17 As the number o f  beneficiaries increases, the likelihood o f  diverging interests between the beneficiaries 

increases, which expands the scope for self-serving action by the fiduciary.
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required management tasks,18 19 and the extent of distributive discretions.20 Thus, 
amongst fiduciary relations, the publicly listed BC is one of the hardest contexts 
in which to apply the duty because determining the care taken in managerial 
tasks is difficult for courts to assess (reflected in traditionally low standards of 
care). On the other hand, it is simplified somewhat by the homogeneity of 
interests (all shareholders want value maximisation, especially where the costs of 
trading shares are low)21 and minimal distributive discretion as between 
shareholders.22 The other traditionally difficult context for applying the equitable 
fiduciary duty is the charitable trust, given the imprecise specification of 
beneficiaries by reference to purposes, not persons. Equity compensated by 
public enforcement and a close insistence on charitable purposes.23

Governmental contexts are vastly more complex than these relations. 
Distributional considerations are practically unlimited given the tolerance for 
redistribution and subsidisation in modem society. Further, the interests of the 
public are anything but homogeneous. Combined with distributional flexibility, 
these considerations provide scope for rent-seeking by interest groups. Thus the 
opportunity arises for politicians to gain by catering to these demands, if a rule 
requires less than unanimity for collective action.24 Finally, politicians and 
senior political appointments in the public service are hard to judge by a 
standard of selflessness because they are not empowered by a process of consent, 
as is true of the trustee’s appointment by a settlor, but by majority choice made 
on the basis of competing platforms varying as to both ends and means.25 
Together, these factors contribute somewhat to explaining the historical 
reluctance to apply the fiduciary concept in the public sector.

The fiduciary duty is not immutable. Its application has changed with the 
increasingly complex environment in which directors must make decisions. In 
the following three sections, I review the traditional and modem conceptions of

18 The more homogeneous the interests o f  multiple beneficiaries, the easier it should be to administer a 
standard o f  selflessness, since the beneficiaries can be treated ‘as one’.

19 The more complex the managerial tasks, the harder it is for a court to make an affirmative finding that 
the fiduciary’s action has violated the fiduciary duty without a substantial increase in the risk o f  false 
positives. See generally Kenneth B Davis, ‘Judicial Review o f Fiduciary Decisionmaking: Some 
Theoretical Perspectives’ (1985) 80 Northwestern University Law Review 1; Alan Schwartz, ‘Relational 
Contracts in the Courts: An Analysis o f  Incomplete Agreements and Judicial Strategies’ (1992) 21 
Journal o f  Legal Studies 271.

20 The more distributive discretion a fiduciary has, the greater the risk that it w ill be exercised with 
partiality or influenced by side payments.

21 Harry DeAngelo, ‘Competition and Unanimity’ (1981) 71 American Economic Review 18.
22 On the other hand, management has distributive discretions in relation to when a distribution is made. 

This can be curtailed by the use o f governance devices that commit shareholders to pay out dividends: 
Michael Jensen, ‘Agency Costs o f  Free Cash Flow, Corporate Finance, and Takeovers’ (1986) 76 
American Economic Review 323.

23 Morice v Bishop o f Durham (1804) 9 Ves Jr 399, 406; 32 ER 656, 659. Australian statutes relax this rule 
only to the extent o f  deeming non-charitable purposes not to have been specified: see, eg, Trusts Act 
1973 (Qld) s 104.

24 See generally James Buchanan and Gordon Tullock, The Calculus o f  Consent, Logical Foundations o f  
Constitutional Democracy (1965).

25 This differentiates it from the corporation on the relatively infrequent occasions where there are 
competitive elections for directors. In these cases, directors typically compete as to means, but not ends.
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the fiduciary duty. These will be revisited in Part IV where I examine the 
capacity of these conceptions to deliver accountability in GCs.

A The Strict Concept in Corporate Law
Traditionally, and still at least ostensibly, fiduciary duties in BCs applied in a 

manner hardly differentiated from the paradigm obligation of the trustee. 
Perhaps the oldest and most cited exposition of the concept in Anglo-Australian 
corporate law is provided in Aberdeen Railway Co v Blaikie Bros.26 Lord 
Cranworth LC said there that

no one, having [fiduciary] duties to discharge, shall be allowed to enter into 
engagements in which he has, or can have, a personal interest conflicting, or which 
possibly may conflict, with the interests of those whom he is bound to protect.
So strictly is this principle adhered to, that no question is allowed to be raised as to 
the fairness or unfairness of the contract so entered into.27

From an analytical perspective, this duty has two components. One is a 
flexible approach to the conflicts of interest that invoke the rule. The concept is 
imprecise, even protean.28 The other, contrasting component is an inflexible 
approach to the application of the rule. Once a conflict of interest exists, the rule 
is applied independently of intentions, knowledge, or effects. The paradigm 
transactions that breach such rules are where the director is a party to a contract 
with the firm, or where the director has interests in such a party, whether as an 
officer or as a shareholder.

Although this rule was inflexible in its application, it was not immutable in its 
content or consequences. The fiduciary rule did not insist that a director could 
never contract with their firm. It contemplated two permissible ways by which 
such transactions might be validated. These may be contrasted as ‘ex ante’ and 
‘ex post’ approaches. An ex ante approach involved using contracts to modify or 
exclude aspects of the fiduciary duty prohibiting conflicts. Empirical evidence 
confirms that it was far more common for publicly listed corporations to modify 
the fiduciary duty in some respect than to retain it in its strict form.29 This was 
done by including provisions in the articles of association. These usually 
permitted transactions in which the director was interested, provided the director 
declared the nature of their interest to the board, or abstained from voting, or 
both.30 Influenced by the ideas of a laissez-faire political economy, 19th century 
courts regarded parties as competent to waive the benefits of such a rule.31

26 (1854) 1 Macq 461; [1843-60] All ER Rep 249. American law has an analogous statement o f law by 
Cardozo CJ in Meinhard v Salmon, 164 NE 545, (1928).

27 Aberdeen Railway Co v Blaikie Bros (1854) 1 Macq 461, 471; [1843-60] AUER Rep 249, 252.
28 See generally John Coffee, ‘From Tort to Crime: Some Reflections on the Criminalisation o f  Fiduciary 

Breaches and the Problematic Line Between Law and Ethics’ (1981) 19 American Criminal Law Review 
117, 141; Deborah DeMott, ‘Beyond Metaphor: An Analysis o f Fiduciary Obligation’ [1988] Duke Law 
Journal 879.

29 See Michael Whincop, ‘Contracting Around the Conflict Rule: An Empirical Analysis o f  a Penalty 
Default’ (2002) 2 Journal o f  Corporate Law Studies 1.

30 Ibid.
31 See, eg, Imperial Mercantile Credit Association v Coleman (1871) LR 6 Ch 5 5 8.
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T he e x  p o st approach regarded the shareholders (b y  m ajority) as b e in g  
com peten t to w a iv e  their rights under the co n flic t rule in  relation  to a specific 
transaction.32 T his p rocess  o f  w a iver or ratification  had certain  procedural 
requirem ents, such  as the fid uciaries b e in g  ex p ec ted  to m ake fu ll d isc losu re , and  
the transaction not b e in g  coercive.

T h ese p rincip les w ere in  m any w a y s a product o f  the tim es in  w h ich  m od em  
com pan y law  em erged. In the secon d  h a lf  o f  19th century and the early  2 0 *  
century, E n glish  com p an ies w ere  sm all and characterised  b y  concentrated  
ow nersh ip  and fa m ily  in vo lvem en t.33 T he fiduciary duty provided  p rotection  
against the m ain  form s o f  m oral hazard, w h ile  perm itting sm aller b o d ies  o f  
shareholders the opportunities to op t b etw een  the traditional rule and the  
contractual alternatives. T he extant ca se  la w  o f  th is tim e oth erw ise  dem anded  
re la tive ly  little  form al leg a l accoun tab ility  for a d irector’s action s or o m iss io n s .34 
T he n ex t sec tio n  sh o w s h o w  th ese  p rincip les ch an ged  in  the 2 0 th century to  
accom m od ate d evelop m en ts su ch  as the h o stile  takeover and the em ergence o f  
n om in ee directors.

B The Modern Concept
1 Improper Purposes

A lth ou gh  the p rec ise  tim e o f  the ch an ge is d isputed, corporations and the  
fin ancia l m arkets in  w h ich  th ey  raised  fin an ce and in  w h ich  their securities w ere  
traded ch an ged  m arkedly in  the late 2 0 th century. O w nership  concentration  in  the  
2 0 th century b ecam e increasin g ly  d iffu sed .35 T he d ecreased  transaction costs  
associa ted  w ith  capital ra isin g  even tu a lly  led  to the advent o f  the h ostile  
takeover, and th is put d irectors in  a p o sitio n  o f  h av in g  to d ec id e  h o w  to  respond  
to  a b id  for the outstanding equity.

In general, h o stile  takeovers are u n w elco m e p henom ena for incum bent 
m anagem ent b ecau se, i f  th ey  su cceed , th ey  sp ell d ism issa l. In the ab sen ce o f  
leg a l constraints or other in cen tives respon d in g  to  th is problem , m anagem ent 
w ill  o ften  attem pt to  fo il  the takeover. H ow ever, it is  n ot clear in  every  case  
w heth er such  d efen siv e  action  is  contrary to the b est in terests o f  shareholders. 
T here are tw o  reasons for th is. First, som e scop e  for d efen siv e  action  m ay  
p rovide the con d itions n ecessary  for sen ior m anagem ent to m ake sunk cost, firm - 
sp ec ific  in vestm ents o f  their hum an capital, w h ich  w ill in  turn b en efit the  
shareholders.36 S uch  investm ents m ay  n ot b e m ade i f  th ose  m anagers are in

32 North-West Transportation Co Ltd v Beatty (1887) 12 App Cas 589, 593-4; Furs Ltd v Tomkies (1936) 
54 CLR 583, 592; Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134, 150.

33 See generally Leslie Hannah, The Rise o f  the Corporate Economy (2nd ed, 1983); Brian Cheffins, 
‘Putting Britain on the Roe Map; The Emergence o f  the Berle-Means Corporation in the United 
Kingdom’ in Joseph McCahery and Luc Renneboog (eds), Convergence and Diversity in Corporate 
Governance Regimes and Capital Markets (2000).

34 Re Cardiff Savings Bank; Marquis ofB ute’s Case [1892] Ch 100; Turquandv Marshall (1869) L R 4 Ch 
App 376; Re Denham & Company (1884) 25 ChD 752.

35 See the references above n 3 3.
36 David Haddock, Jonathan Macey and Fred McChesney, ‘Property Rights in Assets and Resistance to 

Tender Offers’ (1987) 73 Virginia Law Review 701.
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danger o f  b e in g  d en ied  a ccess  to  the assets to w h ich  their hum an cap ital is  
sp ec ific  subsequent to a takeover.37 S econ d , d efen siv e  action  m ay  fac ilita te an 
auction  for control, w h ich  increases the p rice that shareholders rece iv e , and m ay  
increase a lloca tive  e f f ic ie n c y  i f  the h igh est b idder puts the target’s assets to  b est 
u se .38 It is unclear w heth er the h igher takeover prem ium s occurring in  auctions  
are o ffse t b y  the d isadvantage to  shareholders that b id s, b e in g  m ore co stly , are 
le ss  lik e ly .39

It is  in  th is am biguous environm ent that courts had to  adjudicate the va lid ity  
o f  d efen siv e  action  in  resp on se  to  h o stile  takeovers, in  ligh t o f  the fiduciary duty. 
A cro ss  com m on  la w  ju risd ic tion s, the ou tcom es h ave n ot b een  con sisten t. 
W hereas E n glish  courts h ave in sisted  on  a strict, in flex ib le  approach in w h ich  
there is  n o  sco p e  for d efen ce ,40 A ustralian41 and A m erican42 courts h ave u pheld  
d efen ces to  takeovers on  various occasion s.

M y  p resent fo cu s is  on  the A ustralian  approach. Courts com m en tin g  on  th ese  
adjudications assert that the p rin cip les th ey  apply  are fid uciary .43 It should  
fo llo w  that courts should  not perm it d efen ce , s in c e  d efen siv e  action s are, in  the  
langu age o f  Aberdeen Railway Co v Blaikie Bros, ‘en gagem en ts’ in  w h ich  
directors h ave ‘a p ersonal interest co n flic tin g , or w h ich  p o ss ib ly  m ay  con flic t, 
w ith  the interests o f  th ose  w h o m  [they are] bound  to  p ro tect’.44 S in ce  courts do  
n ot investigate  ‘fa irn ess’ —  w h ich  w ou ld  in c lu d e  the ju stifica tion s for d efen ce  
—  the argum ent in  favour o f  an auction , for exam p le, w o u ld  see m  to d ie  
stillborn, at least in  the ab sen ce o f  either an e x  ante contract perm itting b idder  
d ilu tion 45 or e x  p ost ratification .46

Y e t that is  not the case . In som e in stances, A ustralian  courts h ave upheld  
tak eover d efen ces as not in frin gin g  fiduciary ob ligation s. In d oin g  so , th ey  h ave  
refin ed  the fid uciary  p rincip le ap p ly in g  in  th ese  areas, co n so lid a tin g  it under the 
rubric o f  ‘proper p u rp oses’.47 D irectors m ust act for proper purposes. Courts 
d ecid e  th ese  ca ses  b y  p o sin g  a counterfactual causation  test. U n lik e  the strict 
test, w h ere it w a s  o n ly  n ecessary  to ask  w h eth er a co n flic t ex isted , th e la w  in th is  
area asks w hether, but for an im proper purpose (su ch  as entrenchm ent), the

37 See generally Oliver Hart, Firms, Contracts, and Financial Structure (1995).
38 Lucian Bebchuk, ‘The Case for Facilitating Competing Tender Offers’ (1982) 95 Harvard Law Review 

1028; Ronald Gilson, ‘Seeking Competitive Bids versus Pure Passivity in Tender Offer Defense’ (1982) 
35 Stanford Law Review 51.

39 Frank Easterbrook and Daniel Fischel, ‘Auctions and Sunk Costs in Tender Offers’ (1982) 35 Stanford 
Law Review 1; Alan Schwartz, ‘Search Theory and the Tender Offer Auction’ (1986) 2 Journal o f  Law 
Economics, and Organisation 229.

40 See, eg, Piercy v S Mills & Co Ltd  [1920] 1 Ch 77; Hogg v Cramphorn Ltd  [1967] Ch 254.
41 Harlowe’s Nominees Pty Ltd v Woodside (Lakes Entrance) Oil Co NL (1968) 121 CLR 183; Darvall v 

North Sydney Brick and Tile Co Ltd (No 2) (1989) 16 NSWLR 260; Pine Vale Investments L td v 
McDonnell and East L td  (1983) 8 ACLR 199; Winthrop Investments Ltd v Winns Ltd (1979) 4 ACLR 1.

42 Unocal Corp v Mesa Petroleum Co, 493 A  2d 946 (Del, 1985); Paramount Communications Inc v Time 
Inc, 571 A  2d 1140 (Del, 1989).

43 Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821.
44 See above na 2 6 -7  and accompanying text.
45 Whitehouse v Carlton Hotel Pty L td  (1987) 162 CLR 285.
46 Winthrop Investments Ltd v Winns Ltd  (1979) 4 ACLR 1.
47 See generally Permanent Building Society (in liq) v Wheeler (1994) 14 ACSR 109, 137.
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directors w o u ld  not h ave acted  as th ey  did.48 T he ex iste n c e  o f  an ‘in c id en ta l’ 
advantage d o es not invalid ate the action .49 S uch  a test requires scrutiny to  
determ ine that so m e m anagem ent ju stifica tion s for the action  exist, ev en  i f  the 
ju stifica tio n s  th em se lves are not rev iew ed  on the m erits.50

A lth ou gh  courts h ave b een  rem arkably reticent in  ack n ow led g in g  it, th ey  h ave  
ch an ged  the fiduciary  p rincip le fu ndam entally  in  its ap p lication  to  tak eovers and  
sim ilar even ts  su ch  as p roxy  figh ts. T here is , h ow ever, n o  su g g estio n  that the  
traditional la w  n o  lon ger ap plies to  cases  that in v o lv e  m ore con ven tion a l form s  
o f  overreaching. W h y  then h ave courts m ade th is d ifferentiation? Perhaps on e  
reason  lie s  in  the fact that, u nlike con ven tion al form s o f  overreaching, directors 
do not d irectly  bring takeovers onto  th em selves; th ey  are respondents, not  
in itiators.51 In that sen se , the m oral hazard p rob lem  is  n ot quite as p ressing. 
A n other reason  m ay  lie  in  the am biguous nature o f  the optim al scop e  for 
d efen ce.

2 The Nominee Director
A n oth er d evelop m en t in  m o d em  la w  is the m o d ifica tion  o f  the fiduciary  

p rincip le to  accom m od ate the n om in ee  director.52 A  n om in ee d irector is  ty p ica lly  
appointed  to  the board as part o f  so m e contractual arrangem ent b etw een  a party, 
su ch  as a m ajor investor, and the corporation.53 T he q uestion  therefore arises as 
to  the circum stan ces in  w h ich  the n om in ee m ay leg itim ate ly  act in  the interests 
o f  their nom inator, i f  th ey  are bound  b y  fiduciary ob ligation s.

A lth ou gh  the action s o f  n om in ee  directors h ave som etim es b een  quite  
con troversia l,54 the la w  has gen erally  recogn ised  the entitlem ent o f  such  
directors to  further the interests o f  the nom inator.55 A n  exam ple is  w here  
directors take action  to  en force a security  granted b y  the com pan y to the person  
n om inating them .56 T he in co n sisten cy  w ith  the traditional approach has b een  
ack n ow led ged , but ju stified  in  the nam e o f  ‘com m ercia l p ractice’.57

In a sen se , the n om in ee d irector is  another exam p le o f  an e x  ante contract 
varyin g  fiduciary  ob ligation s. T he entitlem ent o f  the n om in ee  to  protect the  
interests o f  the nom inator, rather than abstaining from  any relationsh ip  w ith  a

48 Mills v Mills (1938) 60 CLR 150.
49 Pine Vale Investments Ltd v McDonnell & East Ltd (1983) 8 ACLR 199.
50 Howard Smith Ltd v Ampol Petroleum Ltd  [1974] AC 821.
51 See, eg, John Coffee, ‘Shareholders Versus Managers: The Strain in the Corporate Web’ (1986) 85 

Michigan Law Review 1.
52 See, eg, Phillip D Crutchfield, ‘Nominee Directors: The Law and Commercial Reality’ (1992) 20 

Australian Business Law Review 109.
53 For a study o f terms documenting the right to appoint nominee directors, see Donald Stokes and Michael 

Whincop, ‘Covenants and Accounting Information in the Market for Classes o f  Preferred Stock’ (1993) 9 
Contemporary Accounting Research 463.

54 Companies and Securities Law Review Committee, Nominee Directors and Alternate Directors, Report 
N o 8 (1989).

55 Levin v Clark [1962] NSW R 686; Re Broadcasting Station 2GB Pty Ltd  [1964-5] NSWR 1648; 
Molomby v Whitehead [1985] 7 FCR 541.

56 Levin v Clark [1962] NSWR 686.
57 Berlei-Hestia (NZ) Ltd v Femyhough [1980] 2 NZLR 150, 161.
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nom inator that co u ld  p o ss ib ly  c o n flic t  w ith  th e interests o f  the corporation, is  
part o f  a larger transaction w h ich  presum ably b en efits  the corporation.

I l l  ACCOUNTABILITY IN GOVERNMENT CORPORATIONS

T his part exp lores the nature o f  the accou n tab ility  con cep t in  G C s. It b eg in s  
w ith  an ex p o sitio n  o f  the various w a y s  in  w h ich  accou n tab ility  relations m ay  b e  
form ulated  in a G C, exp lored  further through an em pirica l study. T he secon d  
sec tio n  exam in es the con cep t o f  the m ultip le agen cy  relationsh ip  and d iscu sses  
its e ffe c t  on  the fiduciary duty. T w o  prob lem s are h igh ligh ted  —  on e o f  
com m en surability  and on e o f  rent-seeking. T he third sec tion  exam in es the  
im p lica tion s o f  rent-seek in g  for accountab ility , contrasting tw o  con cep ts o f  
accoun tab ility  in  a G C —  representational accou n tab ility  and eth ical 
accountab ility . It su ggests  the im p ossib ility  o f  sa tisfy in g  b oth  accoun tab ility  
con cep ts sim u ltaneously .

A What are the Accountability Relationships in Government
Corporations?

In the first sec tio n  o f  th is part a range o f  alternatives in  form ulating the  
accoun tab ility  re lationsh ips in  G C s are com pared. T h e secon d  sec tio n  describes  
the results o f  a su rvey  o f  GC directors, w h ich  sh ed s som e ligh t on  d irectors’ 
con cep tu a lisa tion s o f  the character o f  their accou n tab ility  relations.

1 Exposition o f  Accountability Relations
In the standard corporation it is com m on  to form ulate the central 

accoun tab ility  p rob lem  in term s o f  an agen cy  relationsh ip  b etw een  m anagers and  
shareholders.58 A ccou n tab ility  runs from  the form er to the latter. H ow ever, the  
accoun tab ility  relationsh ips in  G C s are m ore num erous and m ore com p lex . 
M anagers con tin ue to  be agents, but th ey  are not the o n ly  agents. M in isters, w h o  
h o ld  shares, and are resp on sib le  for the governan ce o f  the corporation, issu in g  
d irectives to it, and m aking other determ inations o f  p o lic y  a ffectin g  it, m ust a lso  
discharge an agen t-lik e resp on sib ility  —  a lbeit on e located  in a p o litica l context.

T he q uestion  rem ains as to  w h o  is the principal o f  each  o f  th ese  agents. I f  w e  
treat shareholders o f  a B C  as the principal o f  the agen t-m an agers, there is  an  
an alog ica l ca se  for treating the m inister as the principal o f  the m anagers, s in ce  
the m in ister is  typ ica lly  the shareholder in  a G C .59 T his has the advantage o f  
m ak ing the translation from  B C  to GC as sm ooth  as p ossib le . H ow ever , this 
op tion  is  com p lica ted  b y  the m in ister’s status as a p o litica l agent w ith  
pred ictab ly  partisan in c lin ation s. It concentrates p o lit ic a l p ow er in  the m in ister,

58 The stimulus for this paradigm is Michael Jensen and William Meckling, ‘Theory o f  the Firm: 
Managerial Behaviour, Agency Costs, and Ownership Structure’ (1976) 3 Journal o f  Financial 
Economics 305.

59 Other arrangements are possible, however, such as using some form o f  holding company structure, so 
that the ministers do not directly hold the equity in the companies.
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w h en  the B C  is su p p osed ly  u sed  in  order to liberate the b u sin ess  enterprise from  
su ch  in vo lvem en t, and to  extricate it from  the environm ental in e ffic ie n c ie s  o f  the 
bureaucracy.60

W e m igh t take a citizenship approach and co n c e iv e  the principal as b e in g  the 
‘p e o p le ’ —  the state ‘as a w h o le ’ is  the u ltim ate principal.61 T his is  appropriate 
in  the sen se  that it is  the p eop le  as a w h o le  w h o  b en efit from  g o o d  governm ental 
ow n ersh ip , and th is approach avo id s the n eed  to p ick  and ch o o se  am ongst 
c itizen s on  the b asis that so m e su bset o f  th e p eo p le  are m ore a ffected  or m ore  
d eserv in g  than others. T h is citizen sh ip  op tion  is  o ften  im p lic it in  m u ch  o f  the  
property rights an alysis o f  governm ent ow n ersh ip  —  p roblem s o f  governm ent 
ow n ersh ip  are attributed to the extrem e d iffu sio n  o f  such  ow n ersh ip  interests and  
con seq u en t prob lem s o f  c o llec tiv e  action .62 H ow ever , th is is an  agen cy  
relationsh ip  o f  the w eak est k ind, s in c e  the principal lack s any form al 
em pow erm ent, and has n o  p ow ers or control o f  any k ind  in  relation  to  the  
agent.63 T he m in ister m ight s im ilarly  b e  cast as agent to  the p eo p le  as principal, 
but the sam e cr iticism s apply here, too .

A ltern atively , w e  m igh t take a resp on sib le  governm ent approach and say  that 
the real principal o f  m anagem ent, and o f  the m inister, is Parliam ent.64 A p p lied  to  
the m in ister, th is fits  w ith  the W estm inster sy stem  o f  governm ent.65 Indeed, the  
n otion  that m anagem ent is  accoun tab le to  a m in ister w h o  in  turn is  accountab le  
to Parliam ent —  the m em bers o f  w h ich  are e lec ted  b y  the p eo p le  —  is probably  
the m ost in tu itive set o f  accou n tab ilities for G C s.66 H ow ever, w h ile  there m ay  
in d eed  b e  su ch  a chain  o f  con n ection s, the m anagem ent o f  a  G C  is n ot d irectly  
accoun tab le to  Parliam ent, u n less  it sp ec ifica lly  ch o o ses  to  leg is la te  to  that

60 William Niskanen, Bureaucracy and Representative Government (1971). C f Patrick Dunleavy, 
Democracy, Bureaucracy and Public Choice: Economic Explanations in Political Science (1991).

61 An alternative name is a ‘representational’ approach, but I use that adjective elsewhere.
62 Armen Alchian, ‘Some Economics o f  Property Rights’ (1965) 30 II Politico 816; Luis D e Alessi, 

‘Implications o f  Property Rights for Government Investment Choices’ (1969) 59 American Economic 
Review 13.

63 Bernard Manin, Adam Przeworski and Susan C Stokes, ‘Introduction’ in Adam Przeworski, Susan 
Stokes and Bernard Manin (eds), Democracy, Accountability, and Representation (1999) 3.

64 See generally Michael Laver and Kenneth A  Shepsle, Making and Breaking Governments: Cabinets and 
Legislatures in Parliamentary Democracies (1996).

65 Mantziaris, above n 8.
66 See generally Michael Laver and Kenneth A  Shepsle, ‘Governmental Accountability in Parliamentary 

Democracy’ in Adam Przeworski, Susan Stokes and Bernard Manin (eds), Democracy, Accountability, 
and Representation (1999) 294; John Uhr, ‘Parliamentary Measure; Evaluating Parliament’s Policy 
Role’ in Ian Marsh (ed), Governing in the 1990s (1993) 346.
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effec t. C onsider, for exam p le, the fo llo w in g  com m ents:
if the Corporatisation legislation established ... a company and charged its Board 
with the responsibility for its administration and management, the relevant Minister 
could not properly be held responsible for management. To the extent that the 
legislation would give the Minister the power to set policy directions for the 
particular corporatised GOE — for example, in negotiating or approving the annual 
performance contract or requiring Community Service Obligations to be undertaken 
— the Minister would be responsible for that area. ... But Ministers would not be 
responsible for day-to-day management decisions. In short, one of the features of 
Corporatisation legislation would be to make Ministers accountable to Parliament as 
investors in GOEs, not as their managers.67

C orporatisation is  therefore intended  to create a n ew  dynam ic in  the  
interaction  b etw een  the m in ister and the bureaucratic enterprise. For instance, 
n ew  q u estions arise regarding m in isteria l in flu en ce , w h ich  fa lls  short o f  any  
con stitu tion a lly  recogn ised  form  o f  ex ecu tiv e  control, but w h ich  is  an a logou s to  
the p ow er w ie ld ed  b y  institutional shareholders in  B C s.68

A  fourth p o ss ib ility  m igh t be d escrib ed  as a stakeholder approach, w h ich  
treats the m anagem ent o f  the G C and the resp on sib le  m in ister as accoun tab le to , 
or the agent o f, the principal users and interest groups.69 It is  therefore a m ore  
se lec tiv e  version  o f  the c itizen sh ip  approach. Stakeholder m od els o f  
accoun tab ility  h ave b een  m uch ad vocated  in  recent years. T he n o tio n  that it is  
desirab le to em p ow er the con stitu en cies a ffected  b y  organ isations is 
com m unitarian, and runs counter to the narrower, dyadic a g en cy  relationsh ips  
favoured  b y  eco n o m ists .70 A  stakeholder approach m ay  b e esp ec ia lly  desirab le in  
G C s, w h ich  adm inister natural m o n o p o lie s, and thus are n ot subject to  
com p etitive  m arket protection s. O n the other hand, em p ow erin g  stakeholders  
runs the gauntlet o f  interest group capture.

T he fin a l p o ss ib ility  w e  m igh t label as an entity approach. It is com m on  for 
A n glo-A u stra lian  authorities to  d escr ib e fid u ciaries as o w in g  d uties to  the  
corporation to  act in  its b est in terests.71 T here is  a l iv e ly  debate con cern in g  the  
appropriateness o f  re ify in g  the entity, s in ce  econ om ists , re ly in g  on  their prem ise  
o f  m eth od o log ica l ind iv idu alism , assert that corporations h ave n o  m eanin gfu l 
ex isten ce  o f  their o w n .72 H ow ever , re ifica tion  m ay  have instrum ental value. That 
is , a duty to the corporation m igh t b e treated as a duty to m ax im ise  the va lu e o f  
the corporation’s a sse ts .73 S uch  a p rincip le can  b e  u sed  for G C s as w e ll,  
assu m ing va lu e m axim isation  is  an appropriate ob jective. It is d ifficu lt to  k n ow  
h o w  th is ob ligation  w o u ld  b e  p laced  i f  the corporation em braces n o n -effic ie n c y  
ob jec tiv es , such  as d istribution. A lso , situating accoun tab ility  inside the 
corporation can  resu lt in  a h iatus o f  accou n tab ility  for both  m anagers and

67 Queensland Government, above n 10, 64.
68 See generally G eof Stapledon, Institutional Shareholders and Corporate Governance (1996).
69 See, eg, Bruce Ackerman and Anne Alstott, The Stakeholder Society (1999); David Wheeler, The 

Stakeholder Corporation: A Blueprint fo r  Maximizing Stakeholder Value (1997).
70 See, eg, Larry E Mitchell (ed), Progressive Corporate Law (1996).
71 Greenhalgh vArdem e Cinemas Ltd  [1951] Ch 286, 291.
72 See, eg, Michael Jensen and William Meckling, ‘Theory o f  the Firm: Managerial Behaviour, Agency 

Costs, and Ownership Structure’ (1976) 3 Journal o f  Financial Economics 305.
73 See, eg, Hutton v West Cork Railway Co (1883) 23 Ch D 654.
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m in isters, e sp ec ia lly  s in ce  the ab sen ce o f  an external b en efic iary  can  d im in ish  
the num ber o f  p ersons w ith  standing to  en force the ob ligation .

To con clu d e, the accoun tab ility  relationsh ips that h ave b een  id en tified  all 
h ave som e p o in ts in  their favour. Indeed, it is  su rely  an aspirational standard for  
m inisters and m anagers to attem pt to  act in  the interests o f  a ll o f  th ose  p o sited  —  
the p eo p le , Parliam ent, user groups and b u sin ess. H ow ever, the prob lem  is that 
in  the ab sen ce o f  on e o f  th ese  ex p lic itly  dom inatin g  the others, th ese  m ultip le  
a g en cy  relationsh ips generate c o n flic ts .74 A  m easure d esign ed  to protect on e set 
o f  principals can  d im in ish  accou n tab ility  to the others. T his is e sp ec ia lly  d ifficu lt  
b eca u se  the tw o  m ost in tu itive ly  preferred ch o ices  —  m anagem ent to  the  
m inister, and the m in ister to  Parliam ent —  b oth  id en tify  a principal w h o  is 
clear ly  an agent. T h is in  turn b eg s  a further question  about w h ich  set o f  interests  
sh ou ld  g iv e  su bstance to theirs.

2 Empirical Evidence
In order to  shed  som e ligh t on  the issu es probed in  the last sec tion , a su rvey o f  

G C directors w as undertaken to  learn w hat th ey  thought the structure o f  their 
accou n tab ilities actually  w ere. T his form ed  part o f  a larger project undertaken  
w ith  Q ueen sland  Treasury, in vestigatin g  the corporate governan ce arrangem ents 
in  G C s. C on seq uently , th e survey, in  th e form  o f  a structured written  
questionnaire, w a s targeted  at directors o f  all en tities fa llin g  under the  
Government Owned Corporations Act 1993 (Q ld). T h is constraint m ay  have  
im p osed  a se lec tio n  b ias on  the results, but it is a lso  lik e ly  to  h ave assisted  in  
b o o stin g  the respon se rate com pared  to a ‘co ld  c a ll’ survey.

T able 1 sum m arises the p opu lation  o f  the d irectors, the num ber o f  directors 
w h om  w e  w ere ab le to  sen d  surveys to, and th e reasons w h y  directors cou ld  not 
b e reached  in  the other cases. T able 2 sum m arises the breakdow n o f  p resent and  
past d irectors and inform ation  about the G C s th ey  cam e from . For reasons o f  
con fid en tia lity , the three m in isteria l p ortfo lio s that the G C s fa ll w ith in  h ave not 
b een  sp e c ific a lly  identified . Instead, th ey  are s im p ly  referred to  as P ortfo lio  A , 
P ortfo lio  B , and P ortfo lio  C.

T A B L E  1: P O P U L A T IO N  A N D  SA M P L E

Directors identified as serving or having served on Queensland GCs 307

Number of deceased directors 4

M a xim u m  p ossib le  respondents 303

Directors for whom addresses were not found 13

Surveys ‘returned to sender’ for wrong addresses 7

M a xim u m  possib le  responses 283

N u m b er o f  com pleted  surveys 121

74 See generally Dixit, ‘Incentives and Organisations in the Public Sector’, above n 3; Avinash Dixit, The 
Making o f  Economic Policy: A Transaction-Cost Perspective (1996) 98—104.
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T A B L E  2: C H A R A C T E R IST IC S O F SA M P L E

Past
directors

Current
directors

Total

Portfolio A 32 22 54

Portfolio B 28 24 52

Portfolio C 6 9 15

Total 66 55 121

T he su rvey  instrum ent asked  directors to se lec t the b est resp on se to the  
fo llo w in g  statem ent:

I anticipated that my duty as a director would be to:
(a) Maximise the value of the corporation;
(b) Act according to the interests and wishes of the minister;
(c) Serve the interests of the constituency I was to represent;
(d) Serve the interests of the people of Queensland as a whole;
(e) Reconcile the conflicting demands and interests as to how the GC should be 

managed.
T he answ ers are sum m arised  in T able 3.

T A B L E  3: PE R C E PT IO N S OF D IR E C T O R S ’ D U T IE S

%

Maximise the value o f the corporation 51.3

Act according to the interests and wishes o f the minister 2.5

Serve the interests o f the constituency I was to represent 8.4

Serve the interests o f the people o f Queensland as a whole 28.6

Reconcile conflicting demands 9.2

Total 100.0

It seem s clear that the accoun tab ility  relations in  G C s are b y  n o  m eans p rec ise , 
s in c e  there is som e support for each  form ulation. T he strong support for the first 
form ulation  (w h ich  derives from  the en tity  approach to  accoun tab ility ) and the  
som ew h at w eaker support for the fourth form ulation  (corresponding to  the  
citizen sh ip  approach) are sign ifican t, in  that b oth  o f  th ese  are the most indefinite 
in  recogn isin g  a sp ec ific  b en efic iary . T he en tity  approach d o es not id en tify  a 
m ean in gfu l b en efic iary  at a ll, and the citizen sh ip  approach sp ec ifie s  
b en efic iar ies  w ith  extrem e generality . T his m ay re flect the im p recise  
accou n tab ilities o f  the G C ’s m u ltip le  a g en cy  relations. N o n eth e le ss , 17 .6  per  
cent o f  directors sa w  th em se lv es as either representing a con stitu en cy  or 
n egotia tin g  b etw een  them .
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B The Fiduciary Implications of Multiple Agency Relationships
It is  ev id en t that a G C is characterised  b y  m u ltip le ag en cy  relationsh ips. 

C onsider an exam p le w here the G C m u st determ ine the p rice for its  serv ices . O n  
on e hand, the interests o f  the p eo p le  and the ‘corporation’ are served  b y  pricing  
that m a x im ises the surplus o f  reven ue over co sts, but the interests o f  users and  
stakeholders m ay  b e b est served  b y  quite d ifferent p o lic ie s . T he u sual m ethod  
d esign ed  to  address th is p rob lem  in the corporatisation  p rocess —  the  
com m u nity  serv ice  ob ligation  ( ‘C S O ’) —  d oes not e lim in ate the p rob lem .75 A  
m inister o f  a p ortfo lio  departm ent w ill  b e  under pressure to  m axim ise  returns 
from  expenditures in  their departm ental bud get, and w ill  therefore exert 
in flu en ce  on  the G C not to d iscon tin u e the p rov ision  o f  particular serv ices, s in ce  
th ey  w o u ld  then b e resp on sib le  for p ay in g  for it sp ec ifica lly .76 T here are ob v iou s  
risks o f  strategic behaviou r in  th ese  areas —  esp ec ia lly  w h ere the G C  has a 
m on op oly .

T o so m e extent, m u ltip le ag en cy  relationsh ips a lso  a ffect B C s. T h ese arise  
w h en  the interests o f  shareholders d iverge. O rdinarily, shareholders h ave  
com m on  incen tives; capital m arkets a ssist in  the cu ltivation  o f  optim al risk  
p references in  the case  o f  listed  com pan ies. H ow ever , a takeover can  reduce this 
h om ogen eity . H ere, the interests o f  on e shareholder, the bidder, m ay  be  
im p erfectly  a lign ed  w ith  the in terests o f  other shareholders, particularly in  
respect o f  the procurem ent o f  another com p etitive  bid.

T here are several reasons w h y  d ivergen ce in  the B C  is le ss  p rob lem atic than  
the m u ltip le agen cy  relations o f  the G C . E xcep t during the p en d en cy  o f  a con test 
for control, the interests o f  the b idder and the interests o f  the target shareholders  
are w e ll-a lig n ed  —  both  w an t the agents to m axim ise  the va lu e o f  the 
corporation.77 M oreover, takeovers dem onstrab ly  increase the so c ia l w elfare o f  
shareholders.78 T he p rob lem s id en tified  w ith  takeovers in  the literature are 
a ssocia ted  w ith  interests other than th ose o f  shareholders, such  as m anagers 
m aking firm -sp ecific  investm ents. In a sen se , the prob lem  here is ep istem ic —  
there is a q uestion  o f  w h at w e  are cap ab le o f  k n ow in g  about the interests o f  the  
con stitu en cy  w h o se  interests are undou bted ly  intended  to  be sovereign .

T he G C is  d ifferent in  several respects. First, there is no reason  to th ink  that 
alignm en t b etw een  in terests con stitu tes the norm , rather than the excep tion , as in  
B C s. T his is ex em p lified  b y  the p ervasion  o f  n o n -e ffic ie n c y  norm s in  G C s. In  
particular, the p eo p le  as a w h o le  m ay  favour e f f ic ie n c y  as a norm  o f  so c ia l 
ch o ice , but users as a su bset o f  the p eo p le  and the interest groups acting on  their

75 The community service obligation is a means by which the GC can continue to deliver services that are 
justifiable in the public interest, but would not be delivered because o f commercial imperatives. The 
minister mandates the delivery o f  the service as a CSO, but is normally required to fund the delivery o f  
that service.

76 See Government Owned Corporations Act 1993 (Qld) s 122. The reverse, however, is also true. CSOs 
may also be used to cross-subsidise other activities for the benefit o f  stakeholders that would not 
otherwise be undertaken. This is most likely if  the competitive price for the CSO is difficult to verify.

77 DeAngelo, above n 21.
78 See generally Roberta Romano, ‘A Guide to Takeovers: Theory, Evidence and Regulation’ (1992) 9 Yale 

Journal on Regulation 119.
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b e h a lf  m ay  favour distributive con sideration s and other intangib le goa ls , such  as 
region al d evelop m en t. T here is  n o  ea sy  m eans to  re so lv e  th ese  d ifferent 
p references, s in ce  the in terests p ressin g  th ese  d ivergin g  c la im s are not m ediated  
b y  a m arket m ech an ism  requiring a w illin g n ess  to  p ay  the opportunity co st for  
them , as is  the ca se  in  the B C .79 Further, in  addition  to  the ep istem ic  problem , 
there is  n o  co m p ellin g  n orm ative or eth ica l b a sis  for ch o o sin g  b etw een  th ese  
groups.

T his g iv es  rise to  tw o  particular prob lem s. F irstly , accou n tab ility  is 
com prom ised  b y  the d ifficu lties  a ssocia ted  w ith  m easuring p rogress tow ards 
n o n -e ffic ie n c y  goals. T h is is a commensurability prob lem .80 For exam p le, the 
N e w  South  W ales corporatisation  leg is la tio n  states that the o b jectives  o f  the  
en tity  are, am ongst others, to m ax im ise  the net w orth o f  the S ta te’s in vestm ent in  
the corporation and to  exh ib it a sen se  o f  resp on sib ility  tow ards region al 
d evelop m en t,81 and that each  o f  th ese  is  eq u a lly  im portant.82

S econ d ly , the m eans w h ich  G C s adopt to try to b alance con flic tin g  dem ands 
are lik e ly  to b e in flu en ced  b y  the p o litica l a ctiv ity  o f  the interest groups o f  users. 
T he preferences o f  interest groups are u n lik e ly  to a lign  w ith  the ca lcu lu s o f  
so c ia l w elfare. T h is is  a rent-seeking p rob lem .83 T he rent-seek in g  prob lem  is  in  
part exacerbated  b y  the com m en surability  problem . I f  progress tow ards non-  
e ff ic ie n c y  g oa ls  w a s  m ore c lear ly  m easurable, the cap acity  o f  interest groups to 
en gage in  rent-seek in g  w o u ld  p oten tia lly  b e d im in ish ed , s in ce  it w o u ld  b e  m ore  
apparent w h en  serv ic in g  their interests occurred  to  the detrim ent o f  society .

C Rent-Seeking and Accountability
R en t-seek in g  is  a p ervasive  p rob lem  in  p o litic s , w h ich  enters in to  G C s b y  

virtue o f  the ex isten ce  o f  m u ltip le  agen cy  relations and the com m en surability  
problem . H ow ever, it is  w orth w h ile  to  con sid er the relation  b etw een  rent-seek in g  
and the G C. In countries su ch  as A ustralia , the corporatisation  p hen om en on  o f  
con verting  statutory authorities into G C s has b een  ad vocated  as a m easure o f  
in creasin g  e ff ic ie n c y  in  the d elivery  o f  governm ent serv ices .84 H ow ever, it is by  
no m eans se lf-ev id en t w h y  p o litic ian s w ou ld  w ant to  in crease e ffic ien cy , at least 
w h ere it co m es at the exp en se  o f  the cap acity  to sa tisfy  the p references o f  
e ffe c tiv e  interest groups.85 T his m igh t occur, for exam p le, w h ere a u tility  sets  
p rices equal to  m arginal co st —  it is prim a fa c ie  e ffic ien t to p rice in  that w ay,

79 Cf Kenneth Arrow, Social Choice and Individual Values (2nd ed, 1963).
80 See, eg, Richard Warner, ‘Does Incommensurability Matter? Incommensurability and Public Policy’ 

(1998) 146 University Pennsylvania Law Review 1287.
81 State Owned Corporations Act 1989 (NSW) s 8.
8 2  State Owned Corporations Act 1989 (NSW) s 2 0 e .
83 See, eg, Sam Peltzman, ‘Toward a More General Theory o f  Economic Regulation’ (1976) 19 Journal o f  

Law & Economics 211.
84 Euan Morton, ‘Economic Reform o f  GBEs’ in Bem a Collier and Sally Pitkin (eds), Corporatisation and 

Privatisation in Australia (1999) 55-6.
85 Arguably, politicians may desire enhanced efficiency if, in so doing, they have a larger ‘pot’ to distribute. 

However, it may be much harder to make explicit redistributions than to confer a benefit on interest 
groups by an inefficient cross-subsidy. See generally Richard Posner, ‘Taxation by Regulation’ (1971) 2 
Bell Journal o f Economics 22.
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but it m ay  b e  at odds w ith  the p references of, for exam ple, rural or consum er  
in terest groups.

T w o  very  d ifferent approaches to  the relationsh ip  b etw een  rent-seek in g  and  
G C s are p o ss ib le . O n o n e  hand, th e G C  m ay  cau se the costs  o f  rent-seek in g  to  
rise , in  so  far as it is  a m eans o f  ty in g  the hands o f  p o litic ian s, restricting their  
cap acity  to sa tisfy  the dem ands o f  in terest groups. A  d im in ish ed  sco p e  to  
determ ine w h ich  serv ices  are p rovided , or at w h at p rice, sh ou ld  ra ise rent- 
seek in g  costs. T he m in ister w il l  fin d  it harder to  in flu en ce the p rov ision  o f  
serv ices that the interest groups dem and, and m ust u se  m ore p u b lic  and v is ib le  
m eans o f  in flu en c in g  th ese  m atters, such  as the C S O  p rocess (w h ich  decreases  
the inform ation  costs  and thus in creases the e ffec tiv en ess  o f  th ose w h o  w ou ld  
op p ose  the m easure). Such  a theory p resum ably a lso  requires that interest groups  
find  it d ifficu lt to lo b b y  th ose w h o  are resp on sib le  for m anagem ent d ec is ion s, 
sin ce  m in isters w ill  b e  le s s  resp on sib le  for th ese  matters.

O n the other hand, it is p o ss ib le  that the u se  o f  G C s m ay actually  b e a m eans  
o f  fac ilita tin g  rent-seek in g , b y  d ecreasing  its cost. T h is m ay  occur b y  relocatin g  
th e p rov ision  o f  serv ices  from  a p o litica l con text to  a corporate one. T h is frees it 
from  the u sual con tro ls a ssoc ia ted  w ith  ex ecu tiv e  action , su ch  as ju d ic ia l rev iew  
and freed om  o f  in form ation , and perhaps a lso  from  the constraints associa ted  
w ith  ex istin g  governm ent com m itm ents (in clu d in g  id e o lo g ic a l o n es). T he  
b oard ’s interactions w ith  interest groups and the m in ister are le s s  structured and  
le ss  v is ib le . T he lo w er  costs  o f  rent-seek in g  n eed  not b e  u n eq u iv o ca lly  n egative  
—  th ey  m ay encou rage greater com petition  for rents b etw een  interest groups and  
thus m in im ise  the d ead w eigh t costs o f  particular d ea ls .86

It is  th ese  am b igu ities o f  a G C ’s relation  to rent-seek in g  that create serious  
doubts about w h ich  accou n tab ilities sh ou ld  in vest the governan ce o f  the G C. In 
turn, th is creates doubt about the w isd o m  o f  borrow ing governan ce con cep ts  
from  corporate law , as exp lored  b e lo w  in Part IV . C on sidering  the accoun tab ility  
q u estion  first, th ese  tw o  d ivergent con cep tion s o f  the G C  su ggest tw o  very  
differen t con cep ts o f  accountab ility , w h ich  form  the m ore fundam ental 
d istin ction  from  w h ich  m y  earlier id en tifica tion s o f  sp ec ific  accoun tab ility  
relations flo w .

T he first m ay  b e d escrib ed  as a representational version  o f  accountab ility . In 
th is v iew , governan ce m ech anism s are evaluated  accord ing to their cap acity  to  
require th ose  w ith  control to fa ith fu lly  represent stakeholders and interest 
groups. T he representational version  o f  accoun tab ility  fits the secon d  accoun t o f  
the rent-seek in g  ro le  in  the G C, and in c lu d es the an a log ica l, resp on sib le  
governm ent and stakeholder constructions o f  the accoun tab ility  relationsh ips. 
S in ce  the em phasis is  on  rem ovin g  restrictions to rent-seek ing, governan ce w ill  
b e  m arked b y  m in isteria l in vo lvem en t in  strategic p lanning and governan ce  
p ro cesses , and th e d evelop m en t o f  ch annels w h ich  perm it lobb yin g .

T he seco n d  v ersion  o f  accou n tab ility  is  very  different. It m ay  b e ca lled  an 
ethical v ersion  s in c e  it eva lu ates governan ce m ech an ism s accord in g  to their

86 Gary Becker, ‘A  Theory o f  Competition Among Pressure Groups for Political Influence’ (1983) 98 
Quarterly Journal o f Economics 371.
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ab ility  to  restrain the cap acity  o f  th ose  in  contro l to  further their ow n  in terests or 
th ose  o f  rent-seek in g  con stitu en cies. T h is is b u ilt around the first con cep tion  o f  
the G C  in  w h ich  the sco p e  for ren t-seek in g  is  d im inished . It m igh t b e  v ie w e d  as 
lin k in g  to  the citizen sh ip  and en tity  constructions o f  m an agem en t’s 
accoun tab ility  relationsh ip . T h is is  a m ore straightforw ard fo cu s on  e ffic ien cy , 
w h ich  con sign s distributional and com m unitarian con sideration s to  the  
leg is la tiv e  p rocess. I d escrib e it as an eth ica l version  sin ce it dem ands that th ose  
in  control o f  governan ce p ro cesses  abstain  from  fu n ction in g  as the ad vocates o f  
interest groups as a m atter o f  d eo n to log ica l ob ligation , irrespective o f  the  
ju stifica tio n s for d o in g  so . S uch  a version  o f  accou n tab ility  m ay  d ecrease the  
in flu en ce  o f  rent-seek in g  on  the governan ce o f  the G C , but it w ill  a lso  d im in ish  
accou n tab ility  in  its representational sen se. It depends on  the ex isten ce  o f  
m easures that create p o sit iv e  in cen tives for th ose  in  control o f  m anagem ent 
p ro cesses  to  m ax im ise  e ffic ien cy , s in ce  d im in ish in g  the sco p e  for  
representational accoun tab ility  d o es not in  i t s e l f  increase the iden tifica tion  o f  
th ose  p erson s w ith  so c ia l w elfare con cern s, nor the in cen tives to  perform . A n  
eth ica l accoun tab ility  a lso  e ffe c tiv e ly  presupposes the nature o f  the interests o f  
the p eo p le , ex cep t in  any resp ects w h ere th ese  are em b od ied  in  leg isla tion . It is  
therefore neither a resp on sive  nor a representative approach.87

T ranslating th ese  version s o f  G C accou n tab ility  in to  p rescriptions for  
m anagem ent and m in isters lead s to  pred ictab ly  antithetical results. T he  
representational p rescriptions for m anagers are that d irectors, c h ie f  execu tiv es  
and others sh ou ld  b e a ccess ib le  to ad vocacy  and act in  a com m unitarian m anner. 
M in isters sh ou ld  b e w illin g  to  u se  their in flu en ce  over the board in  order to  
further the con cern s o f  their con stitu en cies. T h is can  occur in  a num ber o f  w ays. 
It m igh t includ e appointing p erson s to  the board w h o  can  fu n ction  as com m u nity  
advocates. A ltern atively , the m in ister can  u se  their d irect in flu en ce over  the  
board in  w a y s  d esign ed  to  en courage particular in vestm en t or p ricin g  d ec is ion s. 
T he C SO  has a som ew hat eq u ivoca l ro le  in  representational accountab ility . On  
on e hand, on e w ou ld  ex p ec t to  s e e  the G C adopt m ore C S O s. O n the other hand, 
the board and the C E O  w ou ld  b e en couraged  to pursue particular cou rses in  the  
in terests o f  stakeholders w ith ou t the n eed  for the form al im p osition  and pricing  
o f  the C SO .

T he eth ica l p rescriptions are naturally very  different. T he eth ica l version  o f  
accoun tab ility  strongly  d iscou rages com m u nity  appointm ents to  the board or to  
ex ecu tiv e  p o sitio n s and en cou rages a h igh  lev e l o f  in d ep en d en ce from  
com m u n ity  interests am on gst directors. T he ro le for m in isters is som ew h at m ore  
com p lex . It d oes n ot n ecessa r ily  require p assiv ity , in  the sen se  that th ey  m ust 
abstain  from  ex erc is in g  in flu en ce  ov er  the board. M in isters cou ld  en courage  
boards to  m ax im ise  e ffic ien cy . T he ch a llen ge is  h o w  to  perm it m in isters to  
ex e rc ise  so m e form s o f  in flu en ce  (th ose in creasin g  so c ia l w e lfare) but n ot others. 
Increasing the p u b lic  v is ib ility  o f  b oard -m in ister  in teractions and requiring  
increased  cred ib ility  in  com m itm ents to  e x  ante p erform ance goa ls m ay b e  w ays  
o f  addressing  th is problem . It m ay  a lso  require that governm ents ensure that the

87 Przeworski, Stokes and Manin (eds), above n 1; Walter Lippman, The Public Philosophy (1956).
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area in  w h ich  the G C  p rovides serv ices  is  as lib era lised  and con testab le  as 
p o ssib le , in  order to enh ance com p etitive  pressure on  both  the G C  and m inister, 
and to e x p o se  the ex isten ce  o f  su b sid ies im p lic it in  contracts for the p rov ision  o f  
serv ices .88

Figure 1 dem onstrates a sch em atised  relation  b etw een  the co n cep tio n  o f  G C s, 
accou n tab ility  and governance.

I h ave d escribed  eth ica l and representational accou n tab ilities in  som ew hat  
id ea lised  term s. T he exp er ien ce  in  m ost G C s, perhaps inevitab ly , shares 
elem en ts o f  both. M y  argum ent is not that th is is  inappropriate, but to  em ph asise  
tw o  ideas. First, th is dem onstrates the im p o ssib ility  o f  fu lly  sa tisfy in g  both  
accou n tab ility  con cep ts sim u ltan eou sly , as has b een  argued in  Part III. S econ d , it 
lays the fram ew ork for dem onstrating the fu n ction al prob lem s in  applying  
fid uciary  d uties to  G C s. T his p o in t is  d ev elo p ed  in  Part IV.

FIG U R E  1: R E L A T IO N  B E T W E E N  C O N C E PT IO N S O F G C S, 
A C C O U N T A B IL IT Y  A N D  G O V E R N A N C E
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88 Morton, above n 84.
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IV CAN FIDUCIARY DUTIES PROVIDE ACCOUNTABILITY IN 
GOVERNMENT CORPORATIONS?

T his sec tio n  revea ls so m e o f  the prob lem s a ssoc ia ted  w ith  the ap plication  o f  
fid uciary  duties, in  both  traditional and m ore m o d em  form s, to  the directors and  
sen ior ex ecu tiv es  o f  G C s. It sh ou ld  be n oted  at the ou tset that the fiduciary  duty  
cou ld  still h ave  m eanin gfu l ap p lication  to  traditional form s o f  overreaching, such  
as interested  contracts, m isappropriation, breach  o f  co n fid en ce , and d iversion  o f  
b u sin ess opportunities. T h ese a ffec t G C s in  m uch the sam e w a y  as th ey  a ffect  
any B C  and are n ot substantia lly  a ffected  b y  chan gin g  the p o sited  ‘p rin cip a l’ .

A  m ore interesting q u estion  is  h o w  the traditional m eans o f  re lax in g  the  
fid uciary  standard or validatin g  a fiduciary breach  m ay  be applied  to  G C s. There  
is  n o  reason  w h y  G C s sh ou ld  n ot b e ab le to  d ev e lo p  their ow n  princip les  
ap plicab le to , for exam p le, se lf-d ea lin g  concerns. T h ese m igh t b e  in flu en ced , 
am on g other th ings, b y  p ractice in  relation  to  p u b lic  accounts. T h ey  cou ld  be  
em bedd ed  in  the com pan y con stitu tion , w ith  the gen eric G C  leg is la tio n  enacted  
b y  the States deferring to  m ore sp e c ific  sch em a d ev e lo p ed  for the G C .89 The 
con stitu tion  co u ld  b e  am ended  and updated  o n  the recom m endation  o f  the board  
o f  directors to the G ovem or-in -cou n c il. T he G ovem or-in -cou n c il is  a m ore  
lo g ica l ch o ice  than the relevant m in ister. Q u estion s about ch an ges o f  governan ce  
require a som ew h at broader co n stitu en cy  w h o se  d eliberations and  
determ inations are v is ib le , w ith ou t im p osin g  the m ore co st ly  and le ss  flex ib le  
p recond ition  o f  am ending leg isla tion . T he fo llo w in g  sec tio n s exp lore the  
co n flic ts  o f  interest w h ich  are raised  b y  the relation  b etw een  directors and C E O s, 
and interest groups.

A The Application of the Strict Fiduciary Concept
O ne o f  the inherent d ifficu lties  a ssocia ted  w ith  apply in g  fiduciary d uties to  

p o litica l co n flic ts  lie s  in  the im p recise  nature o f  p a y o ffs  in  the p o litica l p rocess. 
A  director in  a B C  w h o  has entered into  a contract w ith  the com pany, or is  a 
shareholder in  another corporation w ith  su ch  a contract, has the opportunity to  
p rofit from  the perform ance o f  the contract. A  G C  director, w h o  acts as an 
ad vocate for a particular con stitu en cy  m ay rece iv e  noth in g  d irectly  from  their  
ad v o ca cy  o f  a particular issu e . T he p a y o ffs  are lik e ly  to b e  indirect, su ch  as 
increased  opportunities to act for the group in  the future (in clu d in g  as a d irector), 
a cc ess  to greater p o litica l patronage and reputational advantages. T h ese b en efits  
are n ot conferred  under agreem ents b in d ing  in  any leg a l sen se  —  in  part, b ecau se  
o f  d ifficu lties  in  v er ify in g  fa ith fu l p o litica l serv ice  and the u n w illin g n ess  to  
scrutin ise the nature o f  the deal —  but accord in g  to the so c ia l norm s to w h ich  
group m em bers subscribe. It w o u ld  b e hard to  dem onstrate to  a cou rt’s 
sa tisfaction  the nature o f  th ese  p ro cesses . In addition, as sh o w n  in Part III(B)

89 State Owned Corporations Act 1989 (NSW); State Owned Enterprises Act 1992 (Vic); Government 
Owned Corporations Act 1993 (Qld); Public Corporations Act 1993 (SA); Government Business 
Enterprises Act 1995 (Tas); Territory Owned Corporations Act 1990 (ACT). See also Commonwealth 
Authorities and Companies Act 1997 (Cth).
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ab ove, to the extent that G C s internalise n o n -e ffic ie n c y  g o a ls , it  b eco m es harder 
to  con d em n  activ ities h av in g  a redistributive e ffec t that w o u ld  ty p ica lly  b e  struck  
d ow n  as contrary to  the b est interests o f  a B C .90

T h ese factors ind icate that there w ill  be d ifficu lty  id en tify in g  co n flic ts  o f  
interest o f  a p o litica l nature. T he court w o u ld  b e im p lica ted  in a range o f  
co m p lex  p o lit ic a lly  charged  issu es. T h ese in c lu d e the durability  o f  con n ection s  
b etw een  directors and interest groups, the p o litica l support or other p a y o ffs  the 
director m ight ex p ec t for undertaking a lob b yin g  fu nction , the so c ia l w elfare  
ju stifica tio n s o f  the particular reso lu tion  taken, the w orth  o f  any alternatives that 
the d ec is io n  cau sed  the G C  to  forego , and the m eans b y  w h ich  interest groups 
cou ld  lo b b y  the GC in the ab sen ce o f  sp ec ific  ad v o ca cy  b y  a particular director. 
Courts h ave lon g  avo id ed  su ch  in ten se ly  p o litica l ju d gm en ts, but under the 
application  o f  a strict fiduciary  con cep t th ey  see m  in ev itab le  —  u n less  the  
in terests o f  the corporation are to b e  g iven  a ‘co n certin a -file ’ d efin ition , w h ich  
expands so  that n o  p o litica l co n flic t  or in d u lgen ce o f  rent-seek in g  ever lie s  
ou tsid e it.91 Iden tification  o f  p o litica l co n flic ts  is thus greatly  co m p lex  under the  
dem anding traditional standard.

O nce a c o n flic t  is id en tified , the ap plication  o f  the requirem ents o f  eq u ity  is 
ev e n  harder. A lth ou gh  it is  quite ea sy  to rescin d  an interested  contract, 
d eterm in ing h o w  to  restore the status quo ante in  the con tex t o f  a p o litica l 
co n flic t in  a G C  is  fraught w ith  peril. H o w  can a court require a pricing  p o licy , 
for exam p le, to be rescind ed  w ith ou t i t s e l f  determ ining prices?  R esc in d in g  
capital w orks, after costs  are sunk, is  even  harder. M oreover, there is  n o  ea sy  set  
o f  substitute rem ed ies, su ch  as the constructive trust or equ itable com pensation . 
O ne can im agin e the con troversy  that w o u ld  be cau sed  i f  an interest group w as  
ordered to  h o ld  the w ea lth  transferred to  it on  con structive trust for the G C. The 
director rarely m akes profits that equ ity  cou ld  se iz e  on  and the determ ination  o f  
lo ss  is  perverted  b y  the p o ss ib le  p resen ce o f  p u b lic  g ood  consideration s. T he  
o n ly  san ction s that can  b e u sed  are d isq u a lify in g  the director from  con tin u in g  in  
o ff ic e  or h o ld in g  G C action s to b e  ultra v ires .92 T he corresponding  procedural 
q u estion  is  w h o  w o u ld  b e entitled  to seek  ju d ic ia l rev iew  o f  the p o litica l 
co n flic t.93 A  w id e  d efin ition  o f  standing w o u ld  a llo w  the losers from  p o litica l 
d ea ls to  con test the deal in  the courts, thus increasin g  the p o litic isa tio n  o f  the  
ju d ic ia l function . A  narrow  d efin ition  w o u ld  concentrate p o litica l pow er.

T he u su a l m eans o f  validatin g  a c o n flic t  a lso  raise d ifficu lties: h o w  m igh t a 
p o litica l c o n flic t  be ratified; and w h o  w o u ld  ratify  it? H avin g  regard to orthodox  
doctrine, the p o w er  w o u ld  norm ally  be conferred  on  the m in ister.94 G iv in g  the  
m inister that p ow er w o u ld  afford th em  an ‘au ction eerin g’ ro le  w ith  respect to

90 See, eg, Hutton y West Cork Railway Co (1883) 23 Ch D 654; Parke v Daily News Ltd  [1962] Ch 927.
91 This is an approach not dissimilar to the definition o f  the interests o f  the company in Levin v Clark 

[1962] NSW R 686, where the obligations o f  a nominee director were in question.
92 Disqualification would be wholly inconsistent with representational accountabilities. Ultra vires is one o f  

the very matters that the GC is supposed to avoid.
93 Maxwell Steams, ‘A  Private-Rights Standing Model to Promote Public-Regarding Behaviour by 

Government Owned Corporations’ in Michael Whincop (ed), From Bureaucracy to Business Enterprise: 
Legal and Policy Issues in the Transformation o f  Government Services (2002) 133.

94 See above n 32 and accompanying text.
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rent-seek ing. That is , th ey  w o u ld  b e the final arbiter o f  w h ich  interest groups 
su cceed ed  in  their redistributive aspirations w ith  resp ect to  the G C , but w ith ou t 
any o f  the u sual p o litica l controls ap p ly in g  in  p u b lic  law , b eyon d  an sw erin g  to  
Parliam ent. S uch  a m easure w ou ld  b e fatal to  an eth ica l accoun tab ility  o w ed  b y  
m an agem ent and the m inister.

H o w  m igh t a strict fiduciary standard b e relaxed  e x  ante for the p urposes o f  
p o litica l con flic ts?  In a B C , the con cern  that a relaxed  standard m igh t lead  to  
increased  overreaching m ay  encourage shareholders to  p ay  le s s  for the shares,95 
and so  the o fferor o f  the shares p ays for any exp ected  increase in  overreaching. 
T hus, o n ly  w ea lth  m ax im isin g  alterations appear lik e ly . T here is n o  sim ilar  
p ricin g  p rocess in  G C s. T herefore, so c ie ty  as a w h o le  w o u ld  bear the costs  o f  a 
m ore lib era lised  p rocess for rent-seek in g  in  G C s, and w ell-organ ised  interest 
groups w o u ld  bear the b en efits . T he lik e lih o o d  o f  o n ly  w ea lth  m axim isin g  
alterations w ou ld  a lso  disappear.

A ll that can  b e sa id  o f  the strict con cep t is that it reflects quite w e ll  the ethical 
accou n tab ility  con cep t d escrib ed  ab ove. In particular, it w o u ld  encourage  
governm ents to  m ake appointm ents o f  indep en d en t directors to boards, w h ich  
m igh t enhance the cap acity  o f  the GC to  redu ce rent-seek in g . H ow ever , th is  
d epends on  the cap acity  o f  the board to  b e insu lated  from  eq u ivalent pressures  
from  the m inister, and the se lec tio n  o f  d irectors w h o  are u n lik e ly  to  seek  
p o litica l favour ev en  in  the ab sen ce o f  d irect lobb yin g . W e h ave a lso  seen  that to  
the ex ten t that a strict duty requires increased  ratification  from  the m in ister, it 
m ay actually  decrease e th ica l accou n tab ility  b y  concentrating p o litica l p ow er in  
m inisteria l hands.

B The Application of the Modern Fiduciary (Improper Purposes) Concept
Part II describ ed  h o w  courts adapted the application  o f  fiduciary duties in  

resp on se to  the em ergence o f  the takeover. T he strict version  o f  the fiduciary  
duty w o u ld  m andate an extrem e p a ssiv ity  on  the part o f  d irectors w h ich  m ay  
d im in ish  the sco p e  for com p etitive  au ction in g  o f  control and for the p rotection  o f  
firm -sp ecific  in vestm ents o f  hum an capital b y  m anagers and em p lo y ees. T he  
w eaker variation  o f  the fid uciary  duty re flec ted  the fact that d irectors do not 
in itiate takeovers, u nlike m ost o f  the other action s triggering fiduciary  duties. 
T he q u estion  is w heth er th is version  o f  the fiduciary p rincip le, w ith  its em phasis  
on  im proper p urposes, m ay b e a m ore appropriate w a y  o f  addressing  p o litica l 
co n flic ts  in  G C s.

T he u se  o f  im proper purposes fits  quite w e ll  w ith  the representational version  
o f  accountab ility . Im proper p urposes inquiry norm ally  em p h asises the extent to  
w h ich  directors h ave id en tified  w ith  co lla tera l purposes. That q u estion  o f  degree  
represents a u se fu l fo cu s s in ce  w e  m ay  con ced e  that the n o tion  o f  a w h o lly  
d isin terested  G C  director —  or at least a w h o lly  d isin terested  d irector w h o m  on e  
w o u ld  actu a lly  w ish  to  appoint —  is  unrealistic . S om e d egree o f  recep tiv ity  to  
com m u nity  concerns is  appropriate, i f  for n o  other reason  than to  enhance the  
f lo w  o f  in form ation  to  the board about the e ffec ts  o f  G C  d ecision s.

95 Frank Easterbrook and Daniel Fischel, The Economic Structure o f Corporate Law (1991).
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H ow ever, ap p ly in g  the test to  G C s is very  d ifficu lt. T he first d ifficu lty  is 
determ ining w h ich  interests are actually  im proper. T he p ervasion  o f  m ultip le  
ag en cy  relationsh ips m akes it d ifficu lt to rule out any con stitu en cy  as h av in g  no 
c la im  on  the G C. T his is  u n lik e a B C  w h ere the fo cu s is on  the shareholders, or 
perhaps the b u sin ess  o f  the corporation. I f  n o  co n stitu en c ies’ interests are 
im proper per se , then  under w h at circum stances cou ld  the furtherance o f  th ese  
interests b e  actionable? O ne m igh t co n ced e  that the furtherance o f  u n d isc lo sed  
and n o n -ob v iou s interests m igh t b e im proper. H ow ever, the o n ly  other w a y  such  
a fin d in g  cou ld  b e m ade w o u ld  be o n  the b asis that particular in terests h ave b een  
accord ed  too  high a  priority, w h ich  dem ands p o litica l ju d gm en ts in im ical to the  
ju d ic ia l fu n ction  o f  a court.

O ne w a y  b y  w h ich  to  ju d g e  w heth er purposes are im proper is  b y  m eans o f  
purposes and ob jectives w h ich  h ave b een  o ff ic ia lly  sp ec ified . In A ustralia , G C s 
are o ften  required to  d evelop  p lan n ing  d ocum ents, ca lled  statem ents o f  corporate  
intent ( ‘S C I’), b y  n egotia tion  b etw een  the board and the m in ister.96 S uch  a 
p rocess  particularly en courages com p etin g  interest groups to sign a l their  
p references i f  ad vocacy  o f  their interests has not b een  struck d ow n  as 
inappropriate. H ow ever, th is approach depends on  the integrity  o f  the p rocess  b y  
w h ich  the SC I is negotiated . T he u sual p rocess  in v o lv e s  the m in ister and the 
board, w h ich  raises several cau ses for concern . T he first is  that, like ratification  
under the strict duty, it con tin u es to  concentrate the p ow er to  arbitrate 
com p etition  in rent-seek in g  on  the m inister, i f  their con sen t is required for the  
SCI. It m ay  a lso  en cou rage variou s form s o f  strategic b eh aviou r b y  the m in ister  
s in c e  the SCI, in  th is sch em e o f  th ings, can b ecom e a  m eans b y  w h ich  the  
m in ister can  pre-com m it the board to  fo llo w  the m in ister’s m andates. T he secon d  
m igh t b e  thought an issu e  o f  contract sp ec ifica tion . A n  SCI, lik e  any real w orld  
contract, is  incom p lete  in  the sen se  that it can o n ly  p rovide for a m atter in  a 
general w ay , rather than in  a m anner that is  con tin gen t on  a ll the d ifferen t states  
the w orld  m igh t take in  the future. T he future m igh t take a form  in  w h ich  
furthering the interests o f  a particular con stitu en cy  is  h ig h ly  und esirab le.97 
V alid atin g  its  furtherance b ecau se  it happens to  b e sp ec ified  in  the SCI in  a 
general w a y  w ou ld  then b e in effic ien t. M oreover, the SC I is  inferior to  any  
contract, b eca u se  the p rom isees (in terest groups) are not ob ligated  to  p ay  the co st  
o f  the prom ise. Rather, th ey  n eed  o n ly  con fer such  p o litica l support on  the board  
or the m in ister as su ffice s  to  h ave their interests reflected  in the SC I and  
furthered b y  the GC.

T he im proper purposes standard im p oses a counterfactual inquiry: but for the  
a lleg ed ly  im proper purpose w o u ld  the p ow er h ave b een  exercised ?  T his is  a 
co m p lex  issu e  in  G C s. A d v o ca c y  o f  particular interests m ay  b e  carried out b y  
on e director or a sm all num ber o f  d irectors form ing le ss  than a m ajority. T heir  
in flu en ce  on  the d ec is io n  o f  th e board is  d ifficu lt to gau ge, even  w here th ey  lack  
a m ajority. In the first instance, their cap acity  to  g e t an issu e  on  to  the agenda

96 Government Owned Corporations Act 1993 (Qld) ss 116-20; State Owned Corporations Act 1989 
(NSW) ss 21-2 .

97 Przeworski, Stokes and Manin, above n 1, 10-11.
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can  b e  a h u ge step tow ards m aking a d esired  reso lu tion . M oreover, the in c id en ce  
o f  lo g -ro llin g  b etw een  the proponents o f  d ifferen t con stitu en cies m akes it hard to  
d istin gu ish  b etw een  leg itim ate com prom ises b etw een  users and straightforward  
p o litica l d ea ls w h ich  m ake the G C and the p eo p le  as a w h o le  w o rse  o ff .98

T o con clu d e, the im proper purposes rubric m ay su it the m o d em  B C  as a 
m eans o f  m ediatin g  con tests for control. H ow ever , it is  no m ore su ited  to  the GC  
than the traditional strict version . In so m e respects, it  is  n o  d ifferen t from  the  
strict version , s in ce  it ra ises id en tica l con cern s as to  standing and rem edies.

C The Government Corporation Director as Nominee
T he n om in ee director represents a seco n d  m odernisation  o f  the fiduciary  

con cept. It has o b v iou s attractions for the p urposes o f  representational 
accountab ility , s in c e  it perm its con stitu en cies  to  h ave d irect representation  on  
the G C board  w ith ou t the fear that the fid uciary  con cep t w ill  perm it the n om inee  
to con sid er all interests save their n om inator’s.

T he la w  on  the n om in ee director d oes, h ow ever, p o se  so m e practical 
problem s. First, it is  unclear w heth er o n ly  n om in ee directors can  act in  
furtherance o f  the interests o f  con stitu en cies , w h ile  all other directors are bound  
to  a stricter fid uciary  princip le. S econ d , it is  not apparent h o w  the num ber and  
the identity  o f  nom inators o f  n om in ee directors sh ou ld  b e decid ed . In the B C , 
th is q uestion  is sim p le  to  an sw er s in ce  it is  d ecid ed  as part o f  the contract 
b etw een  the corporation  and the nom inator, w ith  su ch  n ecessary  adjustm ents to  
the con stitu tion  as are required for the p ow ers and ob ligation s o f  the board to  
accom m od ate th is bargain. T he m atter m ay  be le ft to contract, s in ce  the 
nom inator e ffe c tiv e ly  ‘p a y s’ for the right to nom inate b y  offerin g  a lo w er  rate o f  
interest, dem anding a sm aller proportion  o f  the equ ity , lo w er  w a g e s, or the like. 
H ow ever , in  the G C a sim ilar trade d o es not take p lace, ex cep t as b e tw een  the 
p o litica l support o ffered  to p o litic ia n s and the interest group. It m ay  w e ll be  
desirab le to  m in im ise  the en titlem ent o f  p o litic ian s to  g iv e  aw ay  n om in ee  rights, 
esp e c ia lly  i f  n on -n om in ee directors are d isab led  from  representing other v iew s. 
S uch  an arrangem ent w o u ld  represent a barrier to  entry for interest groups  
unable to  ‘a fford ’ the right to  nom inate, w h ich  w o u ld  in  turn d ecrease  
com p etition  b etw een  interest groups.

C om pared to  the u n easy  dem and for strict d isin terest required b y  traditional 
fid uciary  duties, the law  on  n om in ee directors is, in  so m e respects, a m ore  
su itab le m utation  o f  the la w  on  fid uciary  duties for b o d ies  in  w h ich  com m unity  
representation  is  d eem ed  appropriate. W h ile  ex p lic it  representation  o f  interest 
groups on  the board is  a m ajor step  tow ards a representational accoun tab ility , it 
is  a lso  a m ajor step aw ay  from  eth ica l accountab ility . T he appropriateness o f  
representational boards, and o f  h o w  su ch  representational boards sh ou ld  be  
con stitu ted , is a h ig h ly  con ten tiou s su bject that n eed s ex p lic it  ju stifica tio n  i f  it is 
to  avo id  lock in g  in  the interests o f  particular groups.

98 On the effects o f  log-rolling, see Buchanan and Tullock, above n 24.
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D Empirical Evidence
In order to  gau ge h o w  fiduciary  standards m igh t ap ply  to  th ese  m ore  

govern m en t-sp ecific  transactions, the su rvey  describ ed  in Part III ab ove asked  
the d irectors to  sp e c ify  h o w  exam p les o f  th ese  transactions w ou ld  h ave b een  
handled , and h o w  th ey  sh ou ld  h ave  b een  handled. For each  case , directors w ere  
offered  four gen era lised  resp on ses as to  w h at the d irector fac in g  the co n flic t  
sh ou ld  do:

(a ) T he d irector d eclares her interest and absents h e r se lf  from  d eliberations  
and the vote;

(b) T he d irector declares her interest and abstains from  vo tin g , but is present 
for deliberation;

(c ) T he d irector declares her interest but deliberates and votes;
(d) T he d irector d iscu sses  and v o tes  on  the issu e  w ith ou t referen ce to  any  

interest.

T h e three h yp oth etica l co n flic t  situations were:

(1 ) T he G C  is d ec id in g  w hether to  p rovide n ew  serv ices  to  country regions. 
T he board has an appointee w h o  resid es in  su ch  an area and often  
ad vocates for rural interests.

(2 ) T he board is con sid erin g  h o w  it w ill  approach the n ex t enterprise  
bargain. T he board in c lu d es a d irector w h o  has b een  appointed  to  
represent the interests o f  w orkers in  th is and a llied  industries.

(3 ) A  d irector has a substantial p ecu n iary  interest in  a com pan y w h ich  has 
tendered  for a contract b e in g  con sid ered  b y  the board.

T he results are sum m arised  in T able 4.

T A B L E  4: M E A N S  B Y  W H IC H  T H E  C O N FL IC T  W O U L D  

A N D  S H O U L D  B E  H A N D L E D

T R A N S A C T IO N D eclare ,
a b sen t

D eclare ,
d e lib era te ,

ab sta in

D eclare ,
d e lib era te

N o  referen ce  
to  in terest

Total

C o u n try  S erv ices 28.4%/28.7% 35.3%/40.0% 23.3%/20.9% 12.9%/10.4% n=116

E n terp r ise  B a rg a in 30.0%/33.0% 32.7%/36.5% 30.0%/27.0% 7.3%/3.5% n= 110

In terested  T ra n sa c tio n 95.8%/97.4% 4.2%/2.6% —/— —/— H=117

Note: The percentage appearing in each cell before the solidus is the percentage of respondents 
who thought that the transaction would be handled in this way; the percentage after the solidus 
is the percentage o f respondents who thought that the transaction should be handled in this way.

W hat is  im m ed iate ly  n o ticeab le  is that the respondents appear to b e liev e , on  
the w h o le , that the co n flic ts  are handled  in the m anner th ey  sh ou ld  b e —  the  
d ifferen tia l is  m inor. H ow ever, ev en  though  respondents appear to  th ink  that the  
co n flic ts  are handled  as th ey  sh ou ld  b e, in  the first tw o  c a se s  there is  n o  
con sen su s as to h o w  the transactions sh ou ld  b e  handled . A lth ou gh  th is is  not 
in c lu d ed  in T able 4 , th is variation  cannot b e attributed to  d ifferent p ractices in
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different companies, as there is substantial variation within the responses for 
individual GCs. There is not a single GC, for which responses were received 
from two or more directors, in which all respondents were unanimous on a 
method for handling the first two transactions. Only the third transaction — the 
paradigm conflict — elicited near-unanimous responses, which indicates that the 
perceptions of the handling of political conflicts is highly imprecise, confirming 
the central argument of this article.

Cross-tabulating the ‘would’ and ‘should’ results indicates that the results are 
more complicated than Table 4 suggests. First, the proximity of the ‘would’ and 
‘should’ percentages for each of the options for the first two hypotheticals 
suggests that most respondents gave the same answer for both questions. That is 
not, in fact, the case. The divergence is greater for the enterprise bargain 
hypothetical, which is set out in Table 5.

TABLE 5: CROSS-TABULATION OF RESPONSES TO HOW THE 
CONFLICT IN THE ENTERPRISE BARGAIN TRANSACTION WOULD 

AND SHOULD BE HANDLED

W o u l d  b e  H a n d l e d :

S h o u l d  b e  H a n d l e d :

Declare,
absent

Declare,
deliberate,

abstain

Declare,
deliberate

No
reference 
to interest

Total

Declare, absent 27 3 3 — 33

Declare, deliberate, abstain 5 30 — — 35

Declare, deliberate 1 ' ^  - 33

No reference to interest 1 1 1 7

Total 34 41 29 4 108

Note: The cell records the count of the number of directors who offered the particular 
combination of responses pairedfor each cell. There are IS missing values.

The shaded cells are those where the transaction is handled as the respondent 
thinks it should be. The cells to the south-west of the shaded diagonal — 
containing 16 responses — are those where the respondent believes the 
transaction is handled less onerously than it should be. The cells to the north-east 
of the shaded diagonal — containing six responses — are those where the 
respondent thinks that the transaction is handled more onerously than it should 
be. The equivalent numbers for the country services hypothetical are nine and 
three. These results indicate that handling the transaction less onerously than it 
should be is a particular concern, and reflects perceptions of weak governance or 
doubtful ethics.

The ambiguity associated with the treatment of these transactions is also 
reflected when we cross-tabulate separately the ‘would’ responses for both the 
enterprise bargain and the country services hypothetical, and then the ‘should’ 
responses. The similar percentage of respondents for each category reported in 
Table 4 implies substantial convergence, but Table 6 contradicts this perception.
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TABLE 6: CROSS-TABULATION OF RESPONSES TO HOW THE 
CONFLICT IN THE ENTERPRISE BARGAIN TRANSACTION AND THE 

COUNTRY SERVICES TRANSACTION WOULD BE HANDLED

C o u n t r y  S e r v i c e s

E n t e r p r i s e  B a r g a i n

Declare,
absent

Declare,
deliberate,

abstain

Declare,
deliberate

No
reference 
to interest

Total

Declare, absent 'i 5 1 30

Declare, deliberate, abstain 10 1 38

Declare, deliberate 5 4 — 26

No reference to interest 3 2 4 14

Total 33 36 33 6 108

Note; The cell records the count o f the number of directors who offered the particular 
combination of responses pairedfor each cell. There are 13 missing values.

In Table 6, the shaded cells are those where respondents indicated the two 
transactions should be handled in the same way. The cells to the south-west of 
the shaded diagonal — containing 29 responses — are those where the 
respondent thinks that the conflict in the case of the enterprise bargain would be 
handled more onerously than the conflict in the case of country services. The 
cells to the north-east of the shaded diagonal — containing 22 responses — are 
those where the respondent thinks that the conflict in the case of the enterprise 
bargain would be handled less onerously than the conflict in the case of country 
services. There is clearly much disagreement. This carries over to when the 
comparison is made between how the two transactions should be handled: the 
results are similar to those in Table 6 and have not been reported.

To explore the factors influencing a respondent’s perception of the application 
of directors’ duties, and the effects of portfolio. These factors are related to the 
results, but not always in a predictable manner.

The impact of the respondents’ perception of their generic director’s duty (as 
reported in Table 3), surprisingly, has little or no effect on the handling of the 
conflict. For the country services transaction, it is surprising that those seeing 
themselves as implementing the minister’s wishes or serving constituency 
interests all chose to be absent or to abstain. By contrast, the lowest percentage 
of respondents choosing to be absent were those who regarded their duty as 
maximising value. The effect is not significant, however, and disappears entirely 
in the enterprise bargain transaction.

Portfolio has at least some weak effects on the perception of directors’ duties. 
Its effect seems to be stronger in relation to the enterprise bargain transaction. In 
the country services transaction, 87 per cent of respondents in Portfolio C would 
have absented themselves or abstained, compared to an average of 60 per cent 
for the other portfolios. The response is much the same for how those 
respondents thought that transaction should have been handled. Neither effect is 
significant, however. These results are stronger in relation to the enterprise
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bargain transaction, as Table 7 demonstrates. The result is significant at p<0.05. 
The result for the same test on how the transaction should have been handled is 
even more significant atp<0.01.

TABLE 7: HOW THE CONFLICT IN THE ENTERPRISE BARGAIN 
TRANSACTION WOULD BE HANDLED (BY PORTFOLIO)

Portfolio A Portfolio B Portfolio C Total

Declare, absent 13 14 6 33

Declare, deliberate, abstain 15 14 7 36

Declare, deliberate 21 11 1 33

No reference to interest 1 7 — 8
Total 50 46 14 110

%2= 14.833, d f= 6 ,p < 0 .0 5

V CONCLUSION

In this article, I have examined the nature of accountability in GCs. Although 
in certain respects it may be desirable to use the corporate governance 
mechanisms of BCs in GCs, the basic conception of accountability does not 
translate perfectly to the GC. The differences are substantial, but they have 
scarcely been considered in either the scholarly literature or the governmental 
policy justifications for corporatisation. This article argues that it is the 
pervasion of non-efficiency motives and multiple agency relationships that 
deprives GCs of the precisely specified accountabilities of BCs, and their perfect 
fit with the governance obligations arising from the fiduciary concept. This is 
demonstrated empirically through the ambiguity and range of responses to the 
survey on the nature of the GC director’s duty.

At the risk of overgeneralising, this analysis incidentally casts doubt on Paul 
Finn’s ambitious attempt to mate the fiduciary duty to public law." While 
constraints on certain forms of political behaviour are probably desirable, my 
analysis suggests that a standard imposing a requirement of selflessness in a 
public law context is unrealistic, because of its failure to recognise the 
inevitability of self-interest seeking by politicians and those wielding public 
power.

Finally, the article suggests the need to develop, where necessary, governance 
mechanisms which are better suited to the distributive functions of GCs and their 
interface with interest groups. While there is much tension between 
representational and ethical accountabilities where the board is used to satisfy 
both, greater progress might be made by using governance processes which 
address each accountability form separately. For example, a GC might be

99 Finn, above n 8.
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appointed with a board of non-executive directors who are independent of 
political parties and interest groups, but legislation may require that in 
formulating strategic plans the directors consult with an advisory board which is 
specifically responsible for canvassing the opinions of users, the community and 
other interest groups. Alternatively, stronger standards of disclosure should be 
required in order to bring a greater degree of transparency to the interests and 
negotiations between interest groups, the board and individual directors. The 
approach of directors to transactions which affect interest groups makes it clear 
that accountabilities are imprecise both in theory and practice.

To conclude, I make the following point: the scholarly success of public 
choice theory, such as it is, is not its specific predictions about the welfare 
effects of legislation, but its debunking of the romantic view of government. It 
has taught us to view governments as they are. However, the corporatisation 
phenomenon has perhaps been a little too swift to ignore the governmental 
attributes that continue to inhere in GCs. In particular, we need to understand 
how rent-seeking and the competition for pressure groups affect investment and 
other decisions of GCs. This will then help us to develop realistic accountability 
goals for GCs, and corporate governance mechanisms that fit these goals.




