A SURVEY OF NEW SOUTH WALES LAW—1978

I INTRODUCTION

Prepared by the Editorial Board of the University of New South
Wales Law Journal, this Survey of legal occurrences in New South
Wales in 1978 was undertaken primarily because, despite the wealth of
legal literature being proliferated, there has been no real attempt to
provide an annual overview of the legal activities in the state which
is traditionally at the vanguard of Australian legal thinking. This is not
to deny the value of publications such as the Annual Survey of Com-
monwealth Law edited by Professor H. W. R. Wade, or An Annual
Survey of Law edited by Professor R. Baxt, both of which attempt to
provide practitioners and students of Commonwealth and Australian
law respectively with a source by which to keep themselves up to date
in many significant areas of the law. The aforementioned publications
undertake a much broader geographical and jurisdictional coverage
than that attempted here. It is hoped that this project will be of use and
interest to practitioners, academic lawyers and law students in New
South Wales and beyond, either generally or with respect to specific
areas of the law.

The Survey looks particularly at cases and decisions—but also, where
appropriate, at legislation, reports of governmentally established bodies,
and at the developments of some organisational aspects of the legal and
judicial systems—from the period 1 January 1978 to 31 December
1978; the cases abstracted were heard or decided in New South Wales
courts, or in higher courts on appeal from New South Wales courts.

While the Survey is basically a compendium of legal activities, and
not intended necessarily to be evaluative, this approach allows some
other observations to be made: regarding, for example, the trends in
judicial decision-making that are becoming apparent in certain fields of
law in New South Wales, and the areas of the law that are in confusion
or need of reform.

II ACTIONABLE WRONGS

1. Animals

In Higgins v. William Inglis & Son Pty Ltd! the appellant was injured
while inspecting cattle at an auction sale. The New South Wales Court
of Appeal had to determine: first, whether escape from confinement is
a condition of liability for injury caused by an animal; secondly, whether
the owner in possession ceases to be the keeper when he entrusts the
animal to an independent contractor; and finally, whether contributory

1[1978] 1 N.SW.L.R. 649.
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negligence is a defence. After briefly surveying the authorities, the
Court concluded that liability does not depend upon proof of escape,
but simply on the keeping of the animal with knowledge of its dangerous
propensities. In answer to the second question, the Court said that
“where liability is strict responsibility cannot be delegated to an
independent contractor . . .”.2 On the third question, Glass J.A.
(Moffitt P., Reynolds J.A. concurring) referred® to the position prior
to the introduction of section 10 of the Law Reform (Miscellaneous
Provisions) Act 1965 (N.S.W.). That section defines fault in respect of
which damages will be reduced as “negligence, or any other act or
omission which gives rise to a liability in tort or would apart from this
Part, give rise to the defence of contributory negligence”. Thus, this
section provided no basis for the defence of contributory negligence in
this case. However, the Court ordered, despite its finding as to delegation
of responsibility to an independent contractor, that since the owner
had disclosed the dangerous tendencies of the bull to the auctioneer, he
should recover a full indemnity under section 5 of the Act.

2. Damages

In Nicastri v. Australian Iron & Steel Pty Ltd* the Court of Appeal
considered the meaning of section 106 of the Supreme Court Act 1970
(N.S.W.). This section empowers the Court to 'set aside an assessment
of damages and to order a new trial where it appears from “matters”
which have occurred since the trial that the damages awarded at trial
are manifestly too high or too low. The section further allows the
Court to receive evidence as to such matters where “special circum-
stances” make it desirable to do so and to make findings of fact
thereon. The appellant sought to challenge, by tendering fresh medical
evidence, the quantum of damages awarded in a workers’ compensation
claim. Samuels J.A. (Glass and Mahoney JJ.A. concurring) considered
that an applicant must first establish the existence of “special circum-
stances” to the satisfaction of the Court, and then must persuade the
Court to exercise its discretion in his favour. While his Honour agreed
with the respondent’s submission that a medical opinion obtained after
the trial did not satisfy the description of “matter” in section 106, he
believed such evidence in principle to be admissible under the section.
However, he refused the application because he considered “special
circumstances” of an appropriate nature did not exist here. In so
deciding, his Honour relied on the test propounded by Lord Wilberforces
and subsequently approved by the Supreme Court.® However, as a

2]d., 653.

31d., 654.

4 Unreported, N.S.W. Court of Appeal, 20 July 1978.

8 Murphy v. Stone Wall-work (Chatton) Ltd [1969] 1 W.L.R. 1023.

8 Costi v. Keats [1972] 2 N.SW.LR. 957; Warr v. Santos {1973] 1 NSW.LR.
432,
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matter of policy, Samuels J.A. suggested that, even if there were special
circumstances, the exercise of the discretion would be inappropriate in
a case such as this, since the applicant had merely sought a medical
opinion more favourable to his case. Reassessment in such circum-
stances would challenge the finality of proceedings and open courts to
a deluge of claims.

In another workers’ compensation case, Podrebersek v. Australian
Iron & Steel Pty Ltd,? the Court of Appeal (Moffitt P., Reynolds and
Glass J1.A.) considered the direction to be given to the jury on the
question of apportionment of damages under section 10(1) of the
Law Reform (Miscellaneous Provisions) Act 1965 (N.S.W.). Since it
would seem that there is no authoritative decision of the High Court of
Australia® on this matter, the Court followed a decision of the House
of Lords® where it was found necessary to compare the conduct of the
plaintiff and defendant in respect of the extent of the departure from
standards of due care and the extent to which each had contributed to
the plaintif’s damage. The plaintiff argued that in simply reading the
section to the jury, the trial judge had failed to instruct them adequately
in point of law and this amounted to a misdirection within Part 51
Rule 16 of the Supreme Court Rules 1970 (N.S.W.). In Broadhurst v.
Milner® the Court assumed the direction was deficient—though it
declined finally to decide the issue—and amounted to a misdirection
within the Rules. While the Court accepted that there was sufficient
evidence of a miscarriage, it was considered inappropriate to grant a
new trial where the trial judge had not been asked to correct his
summing-up.*

Apportionment of damages for contributory negligence under
section 10(1) of the Law Reform (Miscellaneous Provisions) Act in
an action by a plaintiff against several concurrent tort-feasors was
considered in Barisic v. Devenport.?? In this difficult case, three alter-
natives were examined. First, the conventional approach that the
responsibility of the plaintiff is compared with the sum of the responsi-
bilities of the defendants so that the plaintiff recovers fully against
each, irrespective of their relative degrees of fault. Secondly, the
responsibility of the plaintiff is compared separately with that of each

7 Unreported, N.S.W. Court of Appeal, 15 September 1978.

8 The decision of that Court in Pennington v. Morris (1956) 96 CLR. 10
confined apportionment to a comparison of culpability; the question of causative
comparison did not arise there.

8 Stapley v. Gypsum Mines Ltd [1953] A.C. 663. This decision was followed by
the Victorian Supreme Court in Kakouris v. Gibbs Burge & Co. Pty Limited [1970]
V.R. 502; Broadhurst v. Milner [1976] V.R. 208.

10 Note 9 supra.

111t is interesting to note that in so finding the Court distinguished its own
decision in Stevenson v. The Commissioner of Main Roads, unreported, N.S.W.
Court of Appeal, 9 March 1978.

1211978} 2 N.SW.L.R. 111.
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defendant, so that different judgments may be given against each
defendant. Thirdly, the share of the responsibility of the plaintiff and
each defendant is determined and judgment given for the plaintiff
against each defendant according to that defendant’s share of the total
responsibility.13

The Court of Appeal (Moffitt P., Hope and Samuels JJ.A.) was
unanimous in favouring the first alternative, inter alia, on the construc-
tion of section 10(1). Unanimity of result should not obscure
divergence of reasoning, for instance with regard to policy considerations
regarding the potential impecuniosity of defendants.’ The whole Court
agreed that for the purposes of section 10(1) the plaintifP’s fault should
be compared to the combined fault of the defendants viewed as a
whole. However, Moffitt P. felt that in order to determine the percentage
responsibility of the plaintiff, some intermediate comparison of individual
faults may be appropriate.1® Samuels J.A. disagreed;!” the damages of
the plaintiff should be reduced within section 10(1) having regard to
the plaintiff's departure from the standard of the reasonable man.
Once the respective shares to be borne by plaintiff and defendants have
been determined then it is necessary to apportion the defendants’
share.1®

The Court of Appeal (Moffitt P., Reynolds and Glass JJ.A.) con-
sidered apportionment of damages under section 4 of the Compensation
to Relatives Act 1897 (N.S.W.) in Gullifer v. Pohto.!® That section
provides that damages are assessed and awarded as a single judgment,
then appropriately divided amongst individual claimants. The Court
considered it appropriate to examine the losses of individual claimants
where losses were not shared in common. Since section 5 of the Act
contemplates that losses common to individual claimants should be
assessed together to avoid duplication, in cases where particular benefits
accrue to some but not all claimants, it is proper to debit such benefits
against the loss sustained by the claimant.

3. Defamation

Morosi v. Broadcasting Station 2GB Pty Ltd? considered the question
whether the context in which defamatory material is published would
render the publication harmless. In an action relating to an early
morning broadcast, the defence asserted the discrediting statements
were made for the purpose of refuting those statements. The resolution

13 The practical effects of each of these alternatives are elucidated by Moffitt P.,
id., 118.

14 1d., 121 per Moffitt P.; id., 150 per Samuels J.

15 1d., 121 per Moffitt P.; id., 151 per Samuels J.

181d., 121. Cf. Podrebersek’s case, note 7 supra.

17]1d., 152, 153.

18 1d., 154.

19 Unreported, N.S.W. Court of Appeal, 14 December 1978.

20 Unreported, N.S.W. Court of Appeal, 28 September 1978,
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of the matter was said to depend upon a comparison of “the bane and
the antidote”.?! The problem was approached from that of general
impression, taking into account the circumstances under which such a
broadcast would be heard. The finding in favour of the plaintiff at first
instance was upheld.

In Edelsten v. John Fairfax & Sons Ltd® the plaintiff sought the
continuation of a temporary injunction to restrain the defendant from
publishing further material, namely the defrauding of Medibank by
doctors. The allegedly defamatory articles had not mentioned the
plaintiff by name; however, the defendant had subsequently reported
the granting of the temporary injunction enabling many to identify the
subject of the articles. The application was refused, inter alia, upon the
ground that the defendant had prima facie established a defence of
qualified privilege,? and further, there was no evidence of malice. Also,
upon general policy considerations it was thought to be undesirable to
restrain fair discussion of a matter of public interest.

The Court of Appeal in Petritsis v. Hellenic Herald Pty Ltd** con-
sidered in detail sections 9(1) and (2), and 29 to 31 of the Defamation
Act 1974 (N.S.W.) and their effect on the common law, and also the
effect of Part 67 Rule 17 of the Supreme Court Rules 1970 (N.S.W.).
The appellant (defendant) had submitted that in a defence of comment
it is the imputation and not the matter published that must be considered.
The Court (Reynolds and Samuels JJ.A., Mahoney J.A. dissenting)
rejected this argument affirming that the 1974 Act had not altered the
common law as to what constitutes comment, and thus “the submission
that the imputation has become the cause of action is quite wrong”.*
To the extent that Part 67 Rule 17 countenances the proposition that
imputation is comment, Reynolds J.A. indicated® the law had been
misinterpreted and the rule required reframing.

4. Fraud

In Gipps v. Gipps® the Court of Appeal clarified the proposition of
Lord Jessel M.R. in Redgrave v. Hurd® that knowledge of the falsity
of representations defeats a case based on those representations as
misrepresentations. In a case where the plaintiff suspected some
irregularity in the defendant’s representations, the Court (Hutley J.A.
with whom Glass and Samuels JJ.A. concurred) affirmed that the

21 per Alderson B. in Chalmers v. Payne [1835] 2 C.M. & R. 156; 150 E.R. 67.
2271978] 1 N.S.W.L.R. 685.

23 Id., 696.

24[1978] 2 N.SSW.LR. 174,

25 Id., 185 per Reynolds J.A.

26 ]d., 183.

271978} 1 N.SSW.L.R. 454.

28 (1881) 20 Ch. D. 1.
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knowledge required is that which destroys the effect of the misrepresen-
tations as inducements.

5. Negligence

In Shirt v. Wyong Shire Council® the Court of Appeal re-examined
the law relating to negligence. The plaintiff had succeeded at first
instance in a claim for personal injuries resulting from a water-skiing
accident. The plaintiff had alleged that because of a sign reading “Deep
Water” erected by the defendant Council he had been misled into
skiing in water too shallow to be safe. The plaintiff had asserted that the
placing of the sign amounted to a breach of duty owed to him by one
or more of the defendants: the Council, the Maritime Services Board
and the local aquatic club. The plaintiff succeeded, however, against
the Council only and appealed against damages awarded. The defendant
Council cross-appealed against the verdict and judgment for the
plaintiff. It also cross-appealed against the verdicts in favour of the
other defendants from whom the Council had cross-claimed for
contribution.

The Council challenged the finding of negligence on the basis that
there was no evidence on the issue of liability fit for the jury. The Court
of Appeal (Glass and Samuels JJ -A., Reynolds J.A. dissenting) dismissed
this cross-appeal of the Council. Glass J.A. (Samuels J.A. concurring)
considered the test to determine the question of duty “relates to the
foreseeability of harm resulting to the plaintiff from the conduct of the
defendant . . .”.32 Since the defendant had undertaken the dredging of
the lake (actuating the placement of the pertinent signs) with the
knowledge that members of the public used the waters of the lake for
recreational purposes, there was a sufficient relationship of proximity
with water-skiers generating a prima facie duty to exercise due care.
There were no policy considerations to exclude this duty of care.s?
Applying the principles established in the two Wagon Mound cases,3* a
two-fold test for breach was formulated. First, injury to a class of
persons of which the plaintiff is a member must be shown to be
foreseeable as a possibility, albeit remote. Secondly, it must be shown
that a reasonable man would have taken steps to eliminate that remote
possibility.3® The first requirement satisfied, Glass J.A. considered a
reasonable man would have eliminated the possibility of injury, for

29 See especially note 27 supra, 460.

30719781 1 N.SW.LR. 631.

31 Unreported, Supreme Court of N.S.W,, Ash J. and jury.

32 Note 30 supra, 640.

38 See particularly Home Office v. Dorset Yacht Co. Ltd [1970] A.C. 1004.

3 Overseas Tankship (U.K.) Ltd v. Morts Dock and Engineering Co. Ltd (The
Wagon Mound (No. 1)) [1961] A.C. 388; Overseas Tankship (U.K.) Ltd v. Miller
Steamship Co. Pty Ltd (The Wagon Mound (No. 2)) [1967]11 A.C. 617.

35 Note 30 supra, 642,
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instance by a mere re-wording of the sign.% A breach of duty estab-
lished, there was also sufficient evidence to justify the finding of the
jury on the issue of causation.

On the question of remoteness of damage, Glass J.A. considered that
the degree of foreseeability is identical to that necessary for breach.
Rejecting a test based on “likelihood” endorsed by the High Court,*”
Glass J.A. adopted the approach that the injury must be “reasonably
foreseeable as a possible outcome of the defendant’s negligence”.3® In
doing so, it was asserted by Glass J.A. that the question of remoteness
of damages was to be determined by the Privy Council authority of the
Wagon Mound cases, authority accepted by the High Court.*®®

The local aquatic club was also found negligent. By the provision of
facilities attracting water-skiers the Club had placed itself in a position
of proximity such as to generate a duty of care. The same foresight of
the possibility of injury attributed to the Council was attributed to the
Club, who were said to be more familiar with the hazards of skiing.
This conclusion was reached despite the fact that the Club had no legal
power to modify Council signs, since the Club could have by other
means (for example, warnings on the Club notice board) eliminated
the power of the signs to mislead.*®

In Maloney v. Commissioner for Railways (N.S.W.)** the High Court
declined to enter a finding of negligence against a statutory body. In
this case, where a child was injured when thrown from the open door
of a railway carriage as a result of the lurching of the train, the Court
was prepared to accept the risk of such accidents occurring. It was
expressly denied that proof of risk automatically generated a duty to
take steps to eliminate such risk. There would have to be some evidence
of the degree of risk, and the practicality of possible safeguards, before
the Court would rule that a failure to eliminate the risk would amount
to negligence. This was because the question ultimately is dependent
upon the reasonableness of the defendant’s conduct.

In Geyer v. Downs® it was held the existence of a duty of care ewed
by a schoolmaster to pupils depended upon “whether the particular
circumstances of the occasion in question reveal that the relationship
of schoolmaster and pupil was or was not then in existence”.* In this
case, the headmaster knowing that there were many working mothers
in the district, opened the school gates at 8.15 a.m. partly for the
purpose of providing the children with a safe place to play and partly

36 Ibid.

37 Caterson v. Commissioner for Railways (1973) 128 CL.R. 99, 110.
38 Note 30 supra, 644.

39 Mount Isa Mines Ltd v. Pusey (1970) 125 C.L.R. 383.

40 Note 30 supra, 646.

41 (1978) 52 A.LJ.R. 292.

42 (1978) 52 ALL.J.R. 142,

43 1d., 144 per Stephen J.
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to allow teachers to arrive early. However, no supervision was provided
from 8.15 a.m. to 9.00 a.m. To satisfy the requisite standard of care
as laid down in Richards v. State of Victoria,® to “take such measures
as in all the circumstances were reasonable to prevent physical injury
to [the pupil]”, supervision of the children ought to have been provided
from 8.15 a.m.

In Preston Erections Pty Ltd v. Rheem Aust. Ltd* the High Court
dealing, inter dlia, with an issue of contributory negligence, considered
whether an employer is entitled to rely on the expertise of a sub-
contractor to take precaution against risk. Fire had damaged the
building of the employer respondent when flammable materials had
been ignited by molten metal from the welding operations of the sub-
contractor appellant. Gibbs A-C.J. (with whom Stephen, Mason and
Aickin JJ. concurred) endorsed a proposition laid down by Atkin L.J.
that such contractors “were bound to exercise care, not generally but in
relation to the conditions they found . . . and [adopt] precautions
commensurate with the danger”.# However, this did not automatically
absolve the employer from all responsibility for its own protection—it
would depend on the circumstances. In the present case, the allegation
of contributory negligence failed because although they were aware of
the risk, there was no evidence that the respondents knew or should
have known that the welding equipment was being used in close
proximity to the flammable material.

Il ADMINISTRATIVE LAW

1. Going Beyond Power

Development in this area in 1978 was marginal. Hatfon v. Beaumont®
raised the questions whether a procedure for an appeal from a licensing
court to a full bench of licensing magistrates was mandatory or
directory, and thus, whether non-compliance with it deprived the full
bench of jurisdiction to hear an appeal. The procedure, governed by
regulation 14 of the Liquor Act Regulations (N.S.W.), required a
payment (or surety) of ten pounds “within seven days of lodging his
notice of appeal”. The High Court held the procedure to be directory
only, so that although the sub-regulation had to be complied with in
substance, a failure to comply within the prescribed time did not deprive
the magistrates of their jurisdiction to hear an appeal. Jacobs J.
stressed the need to examine the framework and language of the
statute or regulation irrespective of procedural requirements being
usually or prima facie mandatory.

In contrast to Hatton v. Beaumont is Logue v. Shoalhaven Shire

24[1969] V.R. 136, 141.

45 (1978) 52 AL.JR. 523.

46 Ellerman Lines Ltd v. H. & C. Grayson Ltd [1919] 2 K.B. 514, 535,
47 (1978) 20 AL R. 314,
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Council#® There Powell J. held that where a council wishes to sell land
for overdue rates without recourse to a court or to any independent
public body, the provisions of section 602 of the Local Government
Act 1919 (N.S.W.) must be strictly observed. In this case the Council’s
sale was held to be invalid as a notice stating the amount of overdue
rates was incorrect.

Horne v. Locke® dealt with the jurisdiction of a board set up within
the Public Transport Commission to hear appeals from officers passed
over for promotion. The Supreme Court found on interpretation of
sections 76(1) and (3)(b) of the Government Railways Act 1912
(N.S.W.) that the issue before the board was the suitability of the
appellant for the position, and not the suitability of the other successful
applicants. In a similar vein, it was held in Felvus v. Fay,’® a case
concerning the conditional removal of a liquor license from one area to
another, that it was sufficient that the license might, and probably
would, be lawfully used to fulfil an existing reasonable requirement of
the area. It was irrelevant that the license might lawfully be used for
another purpose for which a reasonable requirement had not been
shown to exist.5*

2. Natural Justice *

Three issues of interest relating to the principles of natural justice
arose in Calvin v. Carr.5 The primary issue concerned whether a later
hearing can “cure” any defects in natural justice evident in an earlier
hearing. In Calvin’s case stewards of the Australian Jockey Committee
had disqualified a horse owner for not running his horse “on its merits”
as is required under regulation 135(a) of the A.J.C. rules. The
Committee of the A.J.C., which could decide issues on their merits and
hear all the evidence as well as any new submissions, dismissed the
horse owner’s appeal. '

The Privy Council held that whilst there was no definite rule as to
later hearings “curing” any lack of natural justice at the first hearing,

48[1978] 1 N.SW.L.R. 710.

49119781 2 N.SW.L.R. 88.

50[1978] 1 N.SSW.L.R. 604.

51 Radford v. Local Government Appeals Tribunal, unreported, Supreme Court
of N.SW., 31 August 1978, clarified the power of that Tribunal, holding that
where the Tribunal entertained an appeal against a council decision that an extension
to a building had exceeded the boundary, it was able to allow the appeal subject to
modifications to the extension, Other cases in 1978 that dealt with going beyond
power were Ex parte Administrative and Clerical Officers Association, unreported,
High Court of Australia, 2 May 1978, regarding the power of the Public Service
Arbitrator with respect to the appointment of “outsiders”; Stratton v. Illawarra
County Council, unreported, Supreme Court of N.SW., 13 December 1978, which
considered “regrading” council employees; McAway V. Commissioner of Police,
unreported, N.S.W. Court of Appeal, 5 May 1978, which discussed police promotion
lists and choice within and outside them.

52 (1979) 22 ALL.R. 417.
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there were three typical situations to which some general principle
could be inferred: rehearings by the eriginal body mean that the second
hearing supersedes the first; some sets of hearings are so structured
that they require natural justice at all levels; and there are intermediate
situations where a court must determine whether the result was fair, the
methods were fair, and they were fairly accepted by the parties on
joining the association. The Privy Council did not elaborate on how a
court would make such a determination for the intermediate situations,
although it did approve (whilst noting its different “emphasis”) Reid v.
Rowley,* which held that a court should take into account in exercising
its discretion all preceding proceedings, the conduct of the complainant,
and the gravity of the breach of natural justice. Annamunthodo v.
Oilfields Workers Trade Union, Pillai v. Singapore City Council %
Meyers v. Casey’ and Twist v. Randwick Councils® were all explained
as supporting this tripartite understanding of first and second hearings.
Hall v. NS.W. Trotting Club’® and Ethell V. Whalan® were both
overruled insofar as they conflicted with this finding.

A second issue in Calvin concerned the content of natural justice.®
The Privy Council held that the minimum requirements were that the
stewards lay formal charges, that they hear the horse owner in defence,
and that he know the evidence laid against him. However, in Maloney
v. N.S.W. National Coursing Association Ltd® the Supreme Court,
dealing with an original hearing by a domestic tribunal, held that an
adequate opportunity to state one’s case was sufficient for natural
justice, even when one of the members who imparted hearsay evidence
when the member facing expulsion was not present, was not able to be
cross-examined.

A third issue may be seen where the Privy Council in Calvin
expressed the desire of the courts to avoid introducing into domestic
disputes “too great a measure of formal judicialization”,%2 particularly
where there is an inquiry and appeal process. The Maloney case and

53[1977] 2 N.Z.L.R. 472; see also note 52 supra.

5411961] A.C. 945.

55119681 1 W.L.R. 1278.

56 (1913) 17 C.L.R. 90,

57(1976) 12 AL.R. 379.

5811976] 1 N.S.W.L.R. 323.

59119711 1 NS.W.L.R. 416.

% Other cases that dealt with the content of natural justice were Bartzios v.
Leichardt Municipal Council, unreported, Supreme Court of N.S.W., 17 February
1978 (public notice of proposal); Boyd v. Humpbhries, unreported, Supreme Court
of N.S.W., 24 May 1978 (calling witnesses, addressing a tribunal on a penalty);
Cleworth v. Barrow, unreported, Federal Court of Australia, 29 May 1978 (bias
in tribunal); Sullivan v. Delegate of the Secretary Department of Transport,
unreported, Federal Court of Australia, 28 June 1978 (the duties of the Adminis-
trative Appeals Tribunal with respect to granting reasonable opportunities to
present one’s case).

%1[1978] 1 N.S.W.L.R. 161.

€2 Note 52 supra, 429.
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Dale v. NS.W. Trotting Club Ltd® both implicitly support this. In
Maloney, an expulsion from a sporting association by its committee for
conduct unbecoming a member was challenged on the ground that one
of the members of the committee might reasonably have been suspected
of bias against the plaintiff. The Supreme Court dismissed this, holding
that a member of a domestic tribunal will not be disqualified for
suspected, as opposed to actual bias. It also held that witnesses of
contested facts would only be disqualified from membership of the
committee if they gave evidence; and that whether they acted upon
their own knowledge -of the facts in issue was irrelevant as it is not
possible to segregate under legitimate and illegitimate heads the various
sources of information accessible to members of a domestic tribunal.
Similarly, in Dale’s case Hutley J.A. suggested that only an actual
surrender of a domestic tribunal’s responsibilities (to a barrister
assisting it) would invalidate its disqualification of a member.%

An unrelated issue arose in Bray v. Faber® where it was held that
there was no duty of natural justice resting on a council to hear a
landowner on matters affecting him when there was an application by
an adjacent landowner for approval of the erection of a building.

3. Remedies

The nature of a court’s discretion® in granting a declaration where
no consequential relief is guaranteed was elaborated on slightly by
McGarrigle v. Public Service Board.® Rath J. held that it was sufficient
that the declaration establish that there was a statutory duty that had
been breached in this case, and that it might enable the plaintiff to
take further steps towards relief.®® In contrast, the Supreme Court
denied that it had jurisdiction to grant a remedy in Anderson v.
Director-General of Education.® Sheppard J. held that even if appoint-
ments within the Department of Education contravened the Anti-
Discrimination Act 1977 (N.S.W.), the contracts would still be valid. He
also held that the unlawful action was the discriminatory conduct of the
employer and this did not presuppose that any contracts of employment
entered into contrary to the provisions of section 25 of the Anti-
Discrimination Act would be “on that account invalid”. He further held

6311978] 1 N.SW.L.R. 551.

64 See also Waverly Municipal Council v. Ladac Holdings Pty Ltd, unreported,
Supreme Court of N.S.W., 13 June 1978.

8511978] 1 N.SSW.L.R. 335.

66 Or “jurisdiction” per Hutley J.A. in A.C.S. v. Anderson [19751 1 NSW.LR.
212,

67[1978] 1 N.S.W.L.R. 243.

68 The Court, in this context, has been prepared to give a declaration as to the
invalidity of a rate, under a counter-claim to an action for its recovery, even
though the ratepayer had failed to appeal under the Local Government Act 1919
(N.SW.) s.133(2): Burns Philip v. Blacktown Municipal Council [1976] 1
N.S.W.L.R. 531.

69 [1978] 2 N.SW.L.R. 423.
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that the power to void such a contract lay in the Anti-Discrimination
Board only under section 113(b) (iv).

The Court denied that it even had jurisdiction to hear the appeal in
MacDougall v. Metropolitan Water Sewerage and Drainage Board.™
It held that it could not decide whether it was fair for the Board to
reassess a property owner’s rates after an initial lower rating, nor
whether this was within the Board’s power. It could only decide
whether the reassessed rate was correct according to property classifi-
cations. Similarly, the Court would not interfere with the Master’s
assessment of damages in Bilambil-Terranora Pty Ltd v. Tweed Shire
Council,”™ holding that he is the delegate not the deputy of the judge.
Nor would the Court interfere in the Metropolitan Licensing Court’s
refusal to vary the terms of a liquor license: In the A ppeal of Allum.™
It followed Place v. Thompson™ in finding that the matter under debate
related to administration rather than to offences, and therefore, the
Court was prohibited from intervention under section 170(5)(a) of
the Liquor Act 1912 (N.S.W.).%

A final issue in the area of remedies concerns the consequences that
flow from a court order. In Calvin the Privy Council recognised the
problems in the distinction between void and voidable decisions,
preferring either “invalid” or “vitiated”. However, it did not elaborate
and specify what implications these terms might have for the remedies
sought and granted.

4. Building Control and Town Planning

Several cases examined “use”.”* Foremost amongst these was
Baulkham Hills Shire Council v. laria,® where the Court faced the
question: could an illegal use be an existing use for the purpose of
escaping a prohibition specified in an interim development order? The
Court held that it could not, with Hutley J.A. commenting that to

70[1978] 1 N.SW.L.R. 437.

71[1978] 2 N.SW.L.R. 104,

72119781 1 N.S.W.L.R. 303.

73 (1949) 78 C.L.R. 464.

74 Note Parramatta City Council v. Travenol Laboratories Pty Ltd, unreported,
Supreme Court of N.S.W., 31 March 1978.

75 Those uses considered include the removal of soil and whether it is classified
as agriculture or an extractive industry: Colo Shire Council v. C.B. Investments
Pty Ltd, unreported, Supreme Court of N.S.W., 21 February 1978; the use of land
as a site for a private heliport and whether it may be classified as a use for a
dwelling house: Warringah Shire Council v. Raffles, unreported, Supreme Court of
N.S.W., 19 June 1978; whether a retirement village is to be classified as a hospital,
a home for the aged or a residential building: Kuring-gai Municipal Council v.
Twibil, Geoffrey & Associates, unreported, Supreme Court of N.S.W., 29 November
1978; what was meant by “grazing” was clarified in Thompson w Wingecarribee
Shire Council, unreported, Supreme Court of N.S.W., 4 August 1978 and also in
Marshall v. Wagga Wagga City Council, unreported, Supreme Court of N.SwW.,,
2 November 1978.

76[1978] 1 N.SW.L.R. 678.
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determine whether there is “development” one compares the purpose
of the user of the land after the order came into force, with the purpose
for which it was being used “when it last was land used in a manner in
conformity with the previous zoning”.” Parramatta City Council v.
Brickworks Ltd*® was distinguished.

Issues as to the validity and scope of interim development orders
also arose in 1978. In Permewan Wright Consolidated Pty Ltd v.
Attorney-General (N.S.W.) (Ex Rel. Franklins Stores Pty Ltd)™ the
High Court of Australia held that upon the true construction of
section 7 of the Local Government (Town and Country Planning)
Amendment Act 1962 (N.S.W.) the order would be valid, even if there
was no express suspension of the relevant statutory provisions.®

5. Liquor Licensing

The statutory provisions concerning applications for liquor licenses
were examined closely by the Supreme Court in 1978. In Carrall v.
Horsley® it was held that whilst a conditional grant of a tavern license
requires a notice of application at least fourteen days before the appli-
cation (the return day), this does not mean that the application lapses
or terminates if the tribunal is incorrectly constituted on return day and
thus cannot hear the application.

In Carbery v. James®? the Court stressed that for the operation of
section 34(2)(d) of the Liquor Act 1912 (N.S.W.) which disallows a
third application for a license within three years of a second application
(all applications being for the same area), time runs from the refusal
of the second application.?

6. Public Health

The fierce Pure Food Act 1949 (N.S.W.) was the subject of Boon v.
F. Hannan Pty Ltd.® In particular, section 47(1) (a), which discharges
any person prosecuted under the Act for the sale of adulterated goods
if that person receives from the supplier of the good a guarantee that it
is not adulterated. The Court held that this section is satisfied where
the guarantee applies to classes of goods; that is, it can be a continuing

7 1d., 683.

78(1972) 128 CL.R. 1.

79 (1978) 52 A.L.J.R. 218.

80 In Jones v. Sutherland Shire Council, unreported, Supreme Court of N.S.W.,
24 TJuly 1978, it was held that the suspension of the provisions of a scheme under
the Local Government Act 1919 (N.S.W.) s.342(7) did not imply the suspension
any relevant prohibitions.

8111978] 1 N.SW.LR. 213.

82[1978] 1 N.SW.L.R. 543,

83 A second issue discussed in Tasker v. Fullwood, unreported, N.S.W. Court of
Appeal, 7 March 1978, concerned who, for the purpose of a liquor license, is an
“interested person”? In particular, is the lessor such a person if the rent varies with
the turnover?

84 [1978] 2 NS.W.L.R. 31.
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guarantee, and it need not refer to a particular identifiable sale, or to
goods already in existence.

7. Rating

The exemption from rating permitted public charities was construed
to extend to home units erected for senior citizens by the Presbyterian
Church (New South Wales) Property Trust when that Trust appealed
against rates levied by the Ryde Municipal Council.® This was on the
grounds that, first, the status of the Trust as a charity was to be deter-
mined by reference to the use to which it might (under its Act) put
the land; secondly, those purposes were congruent with the purposes of
the Presbyterian Church; thirdly, the Church’s direct connection with
the advancement of religion in the relevant sense was such that its
activities should be regarded as charitable, even though its property
might be applied to purposes which in the case of another body would
not be regarded as charitable purposes; and finally, the Trust in its
function was so intimately connected to the Church that it should be
accepted as being within the same principle.®

On similar reasoning, the High Court held in Ryde Municipal Council
V. Macquarie University™ that the exemption from rates granted to the
University under section 132(1) (fii) of the Local Government Act
1919 (N.S.W.) extended to an area of the campus devoted to com-
mercial and shopping facilities for the staff and students.

IV COMMERCIAL LAW

1. Banking

Commercial Banking Co. of Sydney Ltd v. Patrick Intermarine
Acceptances Ltd (In Liq.) and Anor®® the only 1978 decision of note
in this area, involved consideration of standby letters of credit—a
device much discussed although rarely used in Australia. In 1973 the
respondent borrowed $1,500,000 from the State Electricity Commission
of Victoria, for a term of two years for the purpose of lending it to
First Leasing at a higher rate of interest for the same term. At the
request of the respondent, the appellant bank issued its irrevocable
letter of credit in favour of the Electricity Commission, to draw upon
that credit for any unpaid principal of the loan to the respondent. A
similar but separate letter of credit was issued by the First National
Bank of Boston in favour of the respondent to secure its loan to First
Leasing. The sole link between the two letters of credit appeared in a

85 Presbyterian Church (N.S.W.) Property Trust v. Ryde Municipal Council
[1978] 2 N.S.W.L.R. 387.

86 See also College of Law (Properties) Pty Ltd v. Willoughby Municipal
Council, unreported, Supreme Court of N.S.W., 28 November 1978.

87 (1979) 53 AL.JR. 179.

88 (1978) 19 AL.R. 563.
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special clause attached to the letter of requisition from the respondent
to the appellant. This clause secured the appellant bank against any
default by the respondent in the repayment of its loan to the Electricity
Commission if such default arose in the event of First Leasing failing
in the repayment of its loan to the respondent. There was no contractual
provision securing the appellant in the event of the respondent’s own
insolvency, since this event was not contemplated by any of the parties.
However, before the date due for repayment the respondent did become
insolvent and went into liquidation and they defaulted in repaying the
Electricity Commission, who in turn drew on the appellant bank for
$1,500,000, the unpaid principal, and this sum was paid to them.

The appellant claimed to be the secured creditor of the respondent
by virtue of a proprietary interest, by way of a charge, in the debt of
$1,500,000 due by First Leasing as security for the respondent’s
indebtedness to it of the same amount. In dismissing the appeal, the
Privy Council affirmed the decision of Sheppard J.,#® holding that there
was no contractual provision for the security of the appellant in the
event of the respondent’s insolvency. Their Lordships recognised that
such a provision could have been made, but did not find it necessary
to describe what form such security could have taken. They could not
find an equitable assignment, in any of the contracts, to the appellant of
a proprietary interest in the debt owed by First Leasing to the respondent.
They did not have to decide whether the special clause constituted an
equitable assignment to the appellant of the respondent’s contingent
right to draw on the First National Bank of Boston in the event of the
default by First Leasing, since even if such a right existed, it was
irrelevant when the appellant was seeking to imply a proprietary
interest arising from a different liability, namely, the insolvency of the
respondent.

The report of the judgment makes no reference to other decisions
in this aréa, although it appears that standby letters of credit are
widely used in the United States because of the limits placed on the
powers of banks in that country.® They are less utilised in other
countries, including Australia, which tend to retain “first demand
guarantees” and performance bonds. The Privy Council did note that
this case concerned an uncommon use, for Australia, of two irrevocable
letters of credit, and stressed that the essential nature of the contract
between bank and beneficiary was one of guarantee. Here the liability
of the banker under the irrevocable credit was not unqualified, as is
common in sale of goods situations which involve irrevocable credits;
the liability was contingent on the principal debtor defaulting in the
repayment of its loan. This significant case demonstrates how standby

89 Unreported, Supreme Court of N.S.W., 9 August 1976.
%0 E, Ellinger, “Standby Letters of Credit” (1978) 6 Int'l Bus. Law. 604.
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letters of credit may be used in Australia, but it also exemplifies the
sorts of contingencies that ought to be foreseen.

2. Company Law

In the field of company law 1978 saw consideration given to directors’
duties both from the point of view of the requirements of the Companies
Act 1961 (N.S.W.) and also at general law. Several rulings were made
regarding the retrospective operation of recent amendments to the
Companies Act and there was some further discussion as to when the
courts will be prepared to apply section 366 to remedy irregularities as
to notice or time requirements under the Act.

In Kimberley Mineral Holdings Ltd (In Liq.) v. T riguboff* an
application by the defendants to dismiss the proceedings was refused.
The Company and the Corporate Affairs Commission had claimed that
several of the defendants had failed to act honestly in the discharge of
their office as directors and were, therefore, in breach of section 124.
A finding by the Court that that was in fact the case would provide
grounds for the application by the Court of section 367B, to order the
defendants to repay or restore the $350,000 to the Company allegedly
lost by the actions of the defendants. The defendants claimed that
section 367B as amended by section 7(b) of the Companies (Amend-
ment) Act 1973 (N.S.W.), together with the expanded definition given
to “affairs” in section 168 and its consequent effective amendment of
section 178(9), should all operate prospectively only, since the amend-
ments had had the effect of creating new liabilities. The Court rejected this
contention on the basis that the substitution of the words “negligence,
default, breach of duty” for the word “misfeasance” in section 367B
had not substantially altered the law; and, in any case, breach of the
common law duty to exercise care, skill and diligence in the performance
of directors’ duties is properly called “negligence”. The Court recognised
that the requirements of section 124 do not extend to a duty of care,
but section 124(6) provides that the requirements of section 124 as to
directors’ duties are not exclusive. Therefore, because section 367B
could not be seen to be breaking new ground the argument against
retrospectivity of its operation failed.

The retrospectivity of the operation of section 178(9) was not
directly considered because, the attack on section 367B having failed,
no grounds existed for the striking out of the statement of claim.
However, in Lightning Ridge Mining N.L. v. Jacombe®? the Court had
occasion to consider the question directly. The Court held that section
178(9) is procedural in its nature and that it authorises the Minister to
take action in the name of the Company in respect of a cause of action
arising before the commencement of the section. On a procedural

91[1978] 1 N.S.W.L.R. 364,
92[1978] 1 N.SSW.L.R. 253,
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note, the Court ruled that it was not necessary to plead that the action
was being instituted by the Attorney-General in the name of the
Company by virtue of section 178(9) as a result of a report by an
inspector from the Corporate Affairs Commission; rather, it is sufficient
to add a note at the end of the statement of claim to the effect that the
proceedings have been instituted under section 178(9). Further, a copy
of the inspector’s report should only be made available under section
178(11) after interlocutory steps for discovery, inspection and inter-
rogatories have been carried out by the defendant.

With regard to the powers of inspectors of the Corporate Affairs
Commission, Re A.B.M. Pastoral Co. Pty Ltd & Ors and The Companies
Act 1961; Burke & Ors v. Alexander Barton®® decided that section
173(1) gave the inspectors very broad powers to carry out their
investigations. In particular, it was found that the section not merely
permits “fishing expeditions” but was designed to expedite them, that the
principles of natural justice do not apply to the inspector’s request to
produce the specified books; nor will a claim for privilege against self-
incrimination regarding the documents be upheld. The provisions of
section 173(1) are not directed only to form; they also give inspectors
the power to specify exactly what kind of assistance they require to
carry out their investigation. In view of the somewhat harder line which
the courts are appearing to adopt as to directors’ duties,® this broad
view of section 173 provides the Corporate Affairs Commission with a
hefty accretion to its supervisory and inquisitorial armoury.

A further note on directors’ duties was provided by the Privy Council
decision in Queensland Mines Ltd v. Hudson. & Ors,? where the Phipps
v. Boardman®® test was applied to hold that there had been no breach of
fiduciary duty. Their Lordships disagreed with the trial judge, Wootten J.,
as to the conclusions to be drawn from the facts and held that, since
the Company was fully informed and had assented to the directors’
actions, there was no real, sensible possibility of a conflict of interest.
It should be noted that it was Lord Upjohn’s dissenting judgment in
Phippsv. Boardman which used the terminology “real sensible possibility
of conflict”® of interest, however, in that case Lord Upjohn was not
dissenting on the law, merely on its application. It might further be
noted in regard to the Queensland Mines case, that their Lordships
regarded “fully informed” as meaning the Board being fully informed,
not the shareholders.

As to who is recognised as a director under the Act, the High Court
of Australia has given an extended definition to the office of “director”,

93 Unreported, Supreme Court of N.S.W., 16 February 1978.

94 For example, Kimberley Mineral Holdings Ltd (In Liq.) v. Triguboff, note 91,
supra.

95 [1978] 52 A.L.J.R. 399.

96119671 2 A.C. 46.

91d., 124.
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holding that section 124 includes a de facto director. In Corporate
Affairs Commission v. Drysdale®® the High Court unanimously over-
turned the decision of the New South Wales Court of Criminal Appeal®®
to hold that section 124(1) covers any person who “occupies” rather
than “holds” the office of director. Thus, the section extends to any
person who “acts in the position, with or without lawful authority”.1%

The courts have also had an opportunity to consider the meaning of
words such as “interest” under sections 76 and 82, “wages and salary”
under section 292(1)(b), and the requirement in section 376 that
dividends be paid only out of profits. Section 82(1) provides that
before a company invites the public to subscribe for or purchase any
interest, it must issue a written statement in the nature of a prospectus
in connection therewith. Bullion Sales International (Investments)
Pty Ltdi®* instituted a scheme whereby members could make cash
purchases of gold or silver at a rate based on the London or New York
closing prices. The holdings were to be recorded in a “passbook” in
terms of bullion and members could “buy” or “sell” as they desired—
the object being to provide an inflation-resistant method of saving. The
Supreme Court ruled that the scheme provided for the acquisition of
an “actual interest” in the assets of a financial or business undertaking
or scheme and the Company was, therefore, offering an “interest”
within section 76(1), thereby being bound to comply with section 82(1)
and any other relevant provisions of the Act. The Equity Division of
the Supreme Court also ruled that claims by employees against a
company in liquidation for amounts payable in lieu of notice were not
“wages or salary” within section 292(1) (b), and were, therefore, not
entitled to priority in the winding up of a company. The Court reasoned
that such amounts were not payable under a contract of employment
but rather were in the nature of a computation of the amount of
damages due should the required notice not be given.1°2 The possibility
of validating defects as to notice or time were considered once again by
the Supreme Court. In Repco Ltd v. Commissioner for Corporate
Affairs, 1% the requirements of section 180N of the Companies Act as
to declaration of freedom from prior conditions to be made by an
offeror in a take-over bid had not been strictly complied with. The
Court ruled that any contracts made under that offer were therefore,
void and that neither section 366 sub-section (1) nor (2) could apply
to validate them. However, the Court exercised its power under section

98 (1978) 22 ALR. 161.

9 R. v. Drysdale [1978] 1 N.SW.L.R. 704.

100 Note 98 supra, per Mason J.

101 Bullion Sales International (Investments) Pty Ltd v. Commissioner for Cor-
porate Affairs [1978] 2 N.S.W.L.R. 167.

102 Re V.I.P. Insurances Ltd (In Liq.) and the Companies Act [1978] 2 N.S.W.
L.R. 197.

103 [1978] 1 N.SW.L.R. 350.
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366(4) to enlarge the time provided for the publication of the notice
under section 180N(3). In refusing to apply section 366 sub-section (1)
or (2), Needham J. appeared to be less willing to apply the section
generally than had Bowen C.J. in Eq. in Re Compaction Systems Pty
Ltd and the Companies Act*** although the difference may merely be
a matter of semantics. Clearly, the section will not be applied where
there is a possibility of injustice flowing from its application.

The High Court had occasion to consider section 376(1) of the
Companies Act in Industrial Equity Ltd & Ors v. Blackburn & Ors'®
where the directors of Industrial Equity had adopted a resolution, on
30 October 1975, declaring a dividend in respect of the year ending
30 June 1975 payable partly in cash and partly by the distribution of
shares in a subsidiary of Industrial Equity. The evidence disclosed that
there were insufficient profits to support that distribution as at 30 June
1975 and the Court held that section 376(1) required that the profit,
out of which such dividend is declared, must be in existence within
that company at the time of declaration of the dividend. It is insufficient
that in the case of a group of companies, profit has accrued to a
subsidiary which will in the course of time flow to the parent company
enabling the parent company to declare a dividend upon the basis of a
future accretion to profit. A company may declare a dividend to be
paid in the future, but funds must be in existence in its own hands at
the time of that declaration.%®

3. Contract

1978 saw several New South Wales related decisions involving the
straightforward application of well-established contractual principles.
Murray v. O’Keefe!®” and Magna Alloys Research Pty Ltd v. Bradshaw®®
were cases on the construction of the contract; F. & T. Plastics Products
Pty Ltd v. Zincline™ and Victa Ltd v. Hawker de Haviland Australia
Pty Ltd2® involved breach and Ross v. Allis-Chambers Pty Ltd*'!
turned on the existence of a warranty.

In Yanco Pastoral Co. Pty Ltd v. First Chicago Australia Ltd"2 the
High Court held that a contract made by a body corporate carrying on
banking business in breach of section 8 of the Banking Act 1959 (Cth)
was not rendered unenforceable. The section did not impliedly prohibit
the making or performance of such contracts. The contract was not
performed for an illegal purpose. Their Honours were concerned with

104 [1976] 2 N.SSW.L.R. 477.

105 (1978) 52 A.LJ.R. 89.

106 [4., 93 per Mason J.

107 Unreported, N.S.W. Court of Appeal, 23 May 1978.

108 Unreported, N.S.W. Court of Appeal, 23 October 1978.
109 Unreported, N.S.W. Court of Appeal, 11 October 1978.
110 Unreported, N.S.W. Court of Appeal, 19 October 1978.
111 Unreported, N.S.W. Court.of Appeal, 13 November 1978.
112 (1978) 21 A.L.R. 585.
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commercial reality. Gibbs A-C.J. considered the absurd result which
would ensue to bodies corporate if such contracts were invalidated:
“[Clontracts to pay its employees, or those who provided it with services,
would be void”.*** Mason J. looked to the intention of the legislature
and felt that any other conclusion would result in a w