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SECTION 75(V), NO-INVALIDITY CLAUSES
AND THE RULE OF LAW

CHARLES NOONAN"

I INTRODUCTION

Judicial review of administrative action ensures that official power is only
exercised in accordance with the law. In Constitutional Fundamentals, William
Wade explained the significance of judicial oversight of public power in the
following terms:

[T]o exempt a public authority from the jurisdiction of the courts of law is, to that
extent, to grant dictatorial power. It is no exaggeration, therefore, to describe this
as an abuse of the power of Parliament, speaking constitutionally. This is the
justification, as I see it, for the strong, it might even be said rebellious, stand
which the courts have made against allowing Acts of Parliament to create pockets
of uncontrollable power in violation of the rule of law. Parliament is unduly
addicted to this practice, giving too much weight to temporary convenience and
too little to constitutional principle. The law’s delay, together with its uncertainty
and expense, tempts governments to take short cuts by elimination of the courts.
But if the courts are prevented from enforcing the law, the remedy becomes worse
than the disease.!

The importance of section 75(v) of the Australian Constitution in maintaining
the rule of law by preserving judicial review ‘cannot be over-estimated’.> Section
75(v) states that the High Court shall have original jurisdiction in all matters ‘in
which a writ of Mandamus or prohibition or an injunction is sought against an
officer of the Commonwealth’. As was stated by Dixon J in Bank of New South
Wales v Commonwealth, section 75(v) makes it ‘constitutionally certain that
there [is] a jurisdiction capable of restraining officers of the Commonwealth from
exceeding Federal power’.? In safeguarding the jurisdiction of the High Court to
conduct judicial review, section 75(v) is said to secure ‘a basic element of the
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rule of law’# and is seen to incorporate into the Constitution ‘an entrenched
minimum provision of judicial review’.>

While traditional privative clauses attempt to restrict the ability of courts to
conduct judicial review or grant a judicial review remedy for jurisdictional error,
no-invalidity clauses provide that a failure to comply with a statutory
requirement will not give rise to jurisdictional error and will not affect the
validity of a decision. Although courts retain their jurisdiction to review for
jurisdictional error in the presence of a no-invalidity clause, no reviewable errors
will exist as a result of the clause. It is for this reason that no-invalidity clauses
may be seen to create ‘islands of power immune from supervision or restraint’.
Due to this indirect manner in which no-invalidity clauses operate to circumvent
the constitutionally-entrenched review jurisdiction of the High Court, no-
invalidity clauses are commonly viewed as a greater threat to the rule of law than
traditional privative clauses.’

While it is apparent that section 75(v) will operate to prevent legislative
attempts at removing judicial review through privative clauses,® the position with
respect to evading judicial review through no-invalidity clauses remains
‘radically unclear’.® This uncertainty has been further exacerbated by the High
Court’s decision to give effect to a broad no-invalidity clause in Federal
Commissioner of Taxation v Futuris Corporation Ltd.'* However, it may be that
the Court in Futuris permitted the operation of a no-invalidity clause due to the
presence of alternative avenues for appeal contained in the legislation. This
article will focus on the circumstance where no such alternative avenue for
appeal is available. In such a situation, it is likely that a no-invalidity clause will
evoke a degree of judicial hostility that is similar to the hostility that has been
provoked by privative clauses, because ‘[i]f you take away appeal rights as well
as judicial review rights, the result is ... worrying’.!!

This article commences at Part II with an historical analysis of section 75(v).
Despite the significance that has been attributed to section 75(v) since its
enactment, an analysis of the Convention Debates reveals that the forerunner to
section 75(v) was subject to great opposition by various members of the
Convention. Further, while courts and academics have embraced the
accountability function of section 75(v) in restraining public power and
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7 Peter Cane and Leighton McDonald, Principles of Administrative Law: Legal Regulation of Governance
(Oxford University Press, 2008) 209.

8 See Plaintiff S157 (2003) 211 CLR 476.

9 Will Bateman, ‘The Constitution and the Substantive Principles of Judicial Review: The Full Scope of the
Entrenched Minimum Provision of Judicial Review’ (2011) 39 Federal Law Review 463, 463.

10 (2008) 237 CLR 146 (‘Futuris’).

11 Mark Aronson, ‘Commentary on “The Entrenched Minimum Provision of Judicial Review and the Rule
of Law” by Leighton McDonald’ (2010) 21 Public Law Review 35, 36.



2013 Section 75(v), No-Invalidity Clauses and the Rule of Law 439

preserving judicial review, Part Il shows that section 75(v) was enacted for a
number of distinct (yet somewhat interrelated) purposes, namely (a) the
allocation of jurisdiction, (b) federalism and (c) accountability.!”> This Part
explores these three particular purposes in order to understand the scope and
rationale of section 75(v).

Part III examines the precise operation of section 75(v) as a constitutional
mechanism for ensuring that executive power is exercised according to law. This
Part introduces the remedies of mandamus and prohibition by reference to their
‘prerogative writ’ ancestors and assesses the implications of the High Court
recognising their status as ‘constitutional writs’. Part III then evaluates the
‘notoriously slippery’!3 concept of jurisdictional error in order to understand the
bases upon which a constitutional writ may be invoked. Finally, this Part
examines the elusive remedy of the ‘constitutional injunction’ and the uncertainty
of'its operation in the context of section 75(v).

Part IV assesses the way in which the judiciary has dealt with legislative
attempts to exclude judicial review through privative clauses. This Part begins by
analysing the nature of privative clauses and the conflict that these clauses raise
between the legislature and the judiciary. Part IV then examines the precise way
in which courts have dealt with privative clauses through an analysis of the
decision of Dixon J in R v Hickman; Ex Parte Fox and Clinton'* and the
judgment of the majority in Plaintiff S157.'% This Part concludes by exploring the
‘general principles’ canvassed by the High Court in Plaintiff S157 due to the
possible application of these principles to no-invalidity clauses.

From this setting, Part V examines whether section 75(v) may operate to
restrain the exercise of public power in the face of a no-invalidity clause. Part V
commences by introducing the concepts of plenary provisions and no-invalidity
clauses. This Part then examines the plausibility of two possible solutions to no-
invalidity clauses contained in section 75(v), namely incompatibility with
section 75(v) ‘as a matter of practical effect’” and the entrenchment of the
substantive grounds of judicial review. Two potential limitations to no-invalidity
clauses contained outside section 75(v) are also evaluated, namely the
requirement of a ‘law’ and the separation of powers doctrine. This Part concludes
by analysing the operation of the constitutional injunction and demonstrating that
this constitutional remedy may provide a plausible solution to the threat of no-
invalidity clauses.

12 James Stellios, ‘Exploring the Purposes of Section 75(v) of the Constitution’ (2011) 34 University of New
South Wales Law Journal 70, 72.

13 Leighton McDonald, ‘The Entrenched Minimum Provision of Judicial Review and the Rule of Law’
(2010) 21 Public Law Review 14, 18.

14 (1945) 70 CLR 598 (‘Hickman’).

15 (2003)211 CLR 476.
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IT BACKGROUND TO SECTION 75(V)

A The Convention Debates

1 Objections to the Inclusion of Section 75(v)

Despite the significance that has been attributed to section 75(v) in
preserving the rule of law and judicial review, Quick and Garran note that there
was considerable doubt as to whether the inclusion of section 75(v) in the
Constitution was necessary.'® In fact, the subsection was struck out during the
Melbourne Federal Convention before ultimately being reinserted.'” Sir Isaac
Isaacs strongly condemned the inclusion of the provision at the Melbourne
Federal Convention Debates, stating ‘[i]t seems to be wholly unnecessary; it
cannot work any good and it may work a great deal of harm.’!8 Objections of this
kind were due to concerns that section 75(v) conferred jurisdiction that had
already been conferred by section 75(iii), that implications may be drawn that the
High Court had no jurisdiction with respect to remedies not expressly specified,
and that section 75(v) may enable the judiciary to unduly interfere with political
matters.'® The concern that the inclusion of section 75(v) would permit undue
political interference by the judiciary was simply dealt with by reference to the
suggestion that the subsection merely confers jurisdiction, not any new right.20
However, Isaacs recognised the difficulty with this notion, asserting ‘you cannot
put within the judicial power a mere remedy where there is no right.”?! Whether
the operation of section 75(v) safeguards any substantive rights remains
contentious and will be examined in Part V. However, an illustration of the
remaining objections, as well as how these objections were addressed, is
provided as follows.

(a) Overlap with Section 75(iii)

Section 75(iii) gives the High Court original jurisdiction in all matters ‘in
which the Commonwealth, or a person suing or being sued on behalf of the
Commonwealth, is a party.” This subsection is said to have been incorporated
into the Constitution in order to ensure a jurisdiction in which the legal actions of

16 John Quick and Robert Randolph Garran, The Annotated Constitution of the Australian Commonwealth
(Angus & Robertson, 1901) 778.

17 Official Record of the Debates of the Australasian Federal Convention, Melbourne, 31 January 1898,
320-1 (George Reid, Edmund Barton, Josiah Symes, Patrick Glynn, Isaac Isaacs); Official Record of the
Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1885 (Isaac Isaacs, Edmund
Barton).

18  Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1880
(Isaac Isaacs).

19 Quick and Garran, above n 16, 779-80.

20 Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1883—
5. See also Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82, 139 (Hayne J); Deputy
Commissioner of Taxation v Richard Walter Pty Ltd (1995) 183 CLR 168, 178 (Mason CJ); Werrin v
Commonwealth (1938) 59 CLR 150, 166-8 (Dixon J).

21 Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1882—
3 (Isaac Isaacs).
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the Commonwealth and its agents could be redressed.?? During the Melbourne
Convention Debates, Isaacs contended that section 75(v) was unnecessary on the
basis that the jurisdiction to be conferred by section 75(v) was already covered
by section 75(iii).?? It has been suggested that section 75(v) was incorporated as a
safeguard against the possibility that the meaning of section 75(iii) would be read
down by reference to United States (‘US’) case law.?* However, the willingness
of courts to adopt a broad construction of section 75(iii) to encompass ‘the agents
and instrumentalities of the Commonwealth suing or being sued in their official
or governmental capacity’?® has supported Isaacs’ contention, albeit not entirely.
As it is settled law that an application for a prerogative writ will constitute a
‘suit’ for the purposes of section 75(iii),2 section 75(iii) undoubtedly ‘provides
scope for the High Court to engage in judicial review.’?’ In safeguarding the
High Court’s jurisdiction to engage in judicial review, it is likely that the
constitutional writs contained in section 75(v) would also be protected by section
75(iii). From this, both courts and academics continue to question whether the
content of section 75(v) is already contained in section 75(iii).?® Jackson states
that, in order to determine the extent of the overlap between the subsections, one
must consider whether the category of persons who could be sued ‘on behalf of
the Commonwealth’ would encompass all of those who qualify as an ‘officer of
the Commonwealth.’?® An ‘officer of the Commonwealth’ is not determined by
reference to the exercise of federal power, but rather to a connection to the
Commonwealth that involves ‘an “office” of some conceivable tenure, and ... an
appointment, and usually a salary’.3? This definition of ‘officer’ under section
75(v) clearly encompasses a range of Commonwealth ‘agents and
instrumentalities’ under section 75(iii), indicating a significant overlap between
the two subsections. However, Zines doubts whether judges of federal courts
would fall into the definition of the ‘Commonwealth or a person suing or being
sued on behalf of the Commonwealth’, despite being characterised as ‘officers of
the Commonwealth’.3! In any event, it remains clear that ‘on all accounts, the

22 Leslie Katz, ‘Aspects of the High Court’s Jurisdiction to Grant Prerogative Writs under s 75(iii) and s
75(v) of the Constitution’ (1976) 5 University of Tasmania Law Review 188, 192; Bank of New South
Wales v Commonwealth (1948) 76 CLR 1, 363—7 (Dixon J).

23 Quick and Garran, above n 16, 779; Official Record of the Debates of the Australasian Federal
Convention, Melbourne, 4 March 1898, 1882-3 (Isaac Isaacs).

24 Leslie Zines, Cowen and Zines’s Federal Jurisdiction in Australia (The Federation Press, 3™ ed, 2002)
48; Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82, 92 (Gaudron and Gummow JJ).

25 Bank of New South Wales v Commonwealth (1948) 76 CLR 1, 367 (Dixon J).

26 Rv Murray and Cormie; Ex parte Commonwealth (1916) 22 CLR 437, 4567 (Isaacs J).

27 D F Jackson, ‘Development of Judicial Review in Australia over the Last 10 Years: The Growth of the
Constitutional Writs’ (2004) 12 Australian Journal of Administrative Law 22, 23; Deputy Commissioner
of Taxation v Richard Walter Pty Ltd (1995) 183 CLR 168, 204 (Deane and Gaudron JJ).

28  Zines, above n 24, 48; Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82, 92 (Gaudron and
Gummow JJ).

29  Jackson, above n 27, 23.

30  Rv Murray and Cormie,; Ex parte Commonwealth (1916) 22 CLR 437, 452 (Isaacs J); Matthew Groves,
‘Outsourcing and s 75(v) of the Constitution’ (2011) 22 Public Law Review 3, 3.

31  Zines, above n 24, 48; Jackson, above n 27, 23.
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purposes of sections 75(iii) and 75(v) are symbiotically linked’3? and that the
overlap between the two heads of jurisdiction is ‘very great’.?

(b) Section 75(v) as a Limitation of Jurisdiction

During the Melbourne session of the 1898 Constitutional Convention,
Edmund Barton and Isaac Isaacs initially raised concerns that the inclusion of
section 75(v) would raise an ‘irresistible’ inference that the High Court had no
jurisdiction with respect to remedies not expressly enumerated, such as the writs
of certiorari or habeas corpus.* While the subsection was struck out in order to
prevent such a limitation,?® it was later reinserted following various individuals
addressing these concerns to the satisfaction of the Convention.?® John Quick’s
suggestion that section 75(v) encompass a ‘complete enumeration embracing all
possible writs for the enforcement of remedies’?” was never properly addressed
by the Convention and therefore, the precise justifications for not including a
broader range of remedies in section 75(v) remains unclear. However, according
to Quick and Garran,?® the Convention accepted that section 75(v) was merely a
non-exhaustive conferral of jurisdiction that left the original jurisdiction of the
Court otherwise unaltered. The High Court would therefore be able to utilise all
appropriate remedies whenever it was ‘incident or necessary to the exercise of
their original jurisdiction’? and the availability of these remedies would not be
affected by section 75(v).#0 It is for this reason that Quick and Garran note that
the subsection must not be confounded with the jurisdiction of the High Court,
whether original or appellate, to employ all appropriate remedies in the exercise
of its lawful jurisdiction.*! This is notwithstanding that ‘in a certain class of cases
the nature of the remedy sought is made the ground of jurisdiction.’#?

2 The Purposes of Section 75(v)

While courts and academics have embraced the accountability function of
section 75(v) in preserving judicial review, a historical analysis of this subsection
reveals that accountability was not the sole, or even primary, purpose of section
75(v) at the time of its enactment. Through an examination of the Convention
Debates and successive drafts of the Constitution, Stellios persuasively identifies

32 Stellios, above n 12, 83.

33  Zines, above n 24, 48.

34 Official Record of the Debates of the Australasian Federal Convention, Melbourne, 31 January 1898,
320-1 (Edmund Barton, Isaac Isaacs).

35 Ibid 321.

36  Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1885.

37  1Ibid 1881 (John Quick).

38  Quick and Garran, above n 16, 779.

39 Ibid.

40  Gabriel A Moens and John Trone, Lumb & Moens’ The Constitution of the Commonwealth of Australia
Annotated (Butterworths, 6™ ed, 2001) 267.

41  John Quick and Littleton Groom, The Judicial Power of the Commonwealth (Lawbook Company of
Australasia, 1904) 122.

42 Quick and Garran, above n 16, 780.
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three main purposes of section 75(v), namely (a) the allocation of jurisdiction, (b)
federalism and (c) accountability.®> These purposes have been described as ‘three
distinct understandings’ of section 75(v).** However, an analysis of these
purposes reveals significant misunderstandings among members of the
Convention as to the intended operation of this provision.

(a) Allocation of Jurisdiction

Being a great admirer of the United States Constitution and the judicial
supremacy of the US Supreme Court,*> Inglis Clark based his Draft Constitution
of 1891, including what was to become chapter I1I of the Australian Constitution,
‘in accordance with the distinctive feature of the American Constitution ... with
such alterations and additions as the local circumstances of the Colonies and the
political history of the United States seemed to indicate ... as being desirable.’#¢
One such addition that Inglis Clark deemed desirable was the forerunner to
section 75(v). This provision was incorporated into Inglis Clark’s Draft
Constitution of 1891 in order to prevent the jurisdictional uncertainty that the US
Supreme Court exposed in the case of Marbury v Madison.*

In Marbury v Madison, the US Supreme Court had to consider whether it had
original jurisdiction to hear a claim for mandamus against a federal government
officer under the Judiciary Act of 1789. Section 13 of the Judiciary Act of 1789
expressly provided that the US Supreme Court may ‘issue writs of mandamus, in
cases warranted by the principles and usages of law, to any courts appointed, or
persons holding office, under the authority of the United States.’*® Section 2(1) of
Article III of the United States Constitution defines federal judicial power by
reference to a list of particular cases and section 2(2) of Article III allocates a
number of these cases to the original jurisdiction of the Supreme Court. Section
2(1) of Article I1I states that the federal judicial power shall extend to:

[A]ll Cases, in Law and Equity, arising under this Constitution, the Laws of the
United States, and Treaties made, or which shall be made, under their Authority; —
to all Cases affecting Ambassadors, other public Ministers and Consuls; — to all
Cases of admiralty and maritime Jurisdiction; — to Controversies to which the
United States shall be a Party; — to Controversies between two or more States; —
between a State and Citizens of another State; — between Citizens of different
States, — between Citizens of the same State claiming Lands under Grants of
different States, and between a State, or the Citizens thercof, and foreign States,
Citizens or Subjects.

43 Stellios, above n 12, 72.

44 Tbid.

45 Robert French, ‘Constitutional Review of Executive Decisions: Australia’s US Legacy’ (2010) 35
University of Western Australia Law Review 35, 35—6.

46  William Buss, ‘Andrew Inglis Clark’s Draft Constitution, Chapter III of the Australian Constitution, and
the Assist from Article III of the Constitution of the United States’ (2009) 33 Melbourne University Law
Review 718, 794-5; John M Williams, The Australian Constitution: A Documentary History (Melbourne
University Press, 2005) 67.

47 5US 137 (1803).

48  Marbury v Madison, 5 US 137 (1803), 173 (Marshall CJ).
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As a claim for mandamus under the Judiciary Act of 1789 was considered a
case ‘arising under ... the law of the United States’, the matter came within the
scope of the federal judicial power as defined under section 2(1) of Article III.
However, in determining whether the Court had original jurisdiction to hear the
matter, the court closely examined section 2(2) of Article III of the Constitution.
This provision stated:

In all cases affecting ambassadors, other public Ministers and Consuls, and those
in which a state shall be Party, the Supreme Court shall have original Jurisdiction.
In all the other Cases before mentioned, the supreme Court shall have appellate
Jurisdiction, both as to Law and Fact, with such Exceptions, and under such
Regulations as the Congress shall make.

As section 2(2) of Article III did not allocate original jurisdiction to the
Supreme Court in cases ‘arising under ... the laws of the United States’, Marshall
CJ concluded that the Court had only appellate jurisdiction with respect to
issuing writs of mandamus in such circumstances.*® From this, the Judiciary Act
of 1789 was invalid insofar as it attempted to confer original jurisdiction on the
Supreme Court where no such jurisdiction was conferred by the Constitution.°

When Inglis Clark inserted the forerunner to section 75(v) into his Draft
Constitution of 1891, he was apparently seeking to avoid the deficiency exposed
by the US Supreme Court in Marbury v Madison.>' Quick and Garran
commented that, in the absence of section 75(v), Marbury v Madison would be
applicable to the Australian Constitution and thus, the High Court would have no
original jurisdiction to hear a claim for mandamus unless such a claim fell within
the Court’s original jurisdiction under other subsections of section 75.°2
However, this comment, it is contended, it not entirely accurate.

The operation of section 75(v) would have remedied the defect in Marbury v
Madison if Clark’s Draft Constitution of 1891 had been adopted.’* However, it
appears that a ‘collective confusion’ existed during the Convention as to the
significance that Clark attributed to this case.* Unlike Article III of the United
States Constitution, the Constitution Bill being debated (as well as the
Constitution eventually enacted) enabled Parliament to add to the High Court’s
original jurisdiction.>> From this, in absence of section 75(v), a conferral of
jurisdiction by Parliament of the kind under the Judiciary Act of 1789 in Marbury
v Madison would still have been constitutionally valid; it would have merely
conferred additional original jurisdiction under section 76(ii) as a matter ‘arising

49  Ibid 175-6 (Marshall CJ).

50  Ibid 177 (Marshall CJ).

51  See Williams, above n 46, 846 citing Edmund Barton’s letter to Inglis Clark, dated 14 February 1898.
This letter refers to Clark expressing concerns to Barton about Marbury v Madison and its possible
application to the Australian Constitution.

52 Quick and Garran, above n 16, 779.

53 Clark’s Draft Constitution of 1891 did not have an equivalent to s 76(ii) of the Australian Constitution
that permitted the conferral of additional original jurisdiction. See Williams, above n 46, 108-9.

54 Buss, above n 46, 779.

55 1bid 784; Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March
1898, 1883, 1885. See also Williams, above n 46, 1096-7.
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under any laws made by the Parliament’. It is therefore apparent that the Drafting
Committee’s amendments to chapter III largely rendered redundant this
jurisdictional purpose that Clark had in mind when drafting this provision.>¢

(b) Federalism

As it was seen to be ‘cumbrous and undesirable if an officer of the
Commonwealth could be proceeded against in a state court’,>” section 75(v) was
also seen to protect the Commonwealth government and its officers from state
judicial power in ensuring that such matters were within the exclusive scope of
federal jurisdiction.’® Josiah Symon, the chairman of the Judiciary Committee
and one of the main contributors to the development of section 75(v),%° stated
that this federalist purpose of section 75(v) was ‘the sole object that the Judicial
Committee had in view in inserting it at first instance’.® As Inglis Clark later
wrote that the content of s 75(v) fell into a category of matters that were
exclusive to the Commonwealth,®! Clark is also likely to have had this federalist
purpose in mind when drafting this provision. However, as chapter III includes a
scheme for allowing state courts to exercise federal jurisdiction, as well as a
mechanism for defining the extent to which matters of federal jurisdiction are
exclusive to federal courts, the inclusion of these matters within section 75(v) did
not, in itself, make these matters exclusively federal.®? Isaacs recognised this
difficulty, stating ‘if the power to make such an application in the state court
exists the insertion of these words cannot take that power away.’®3 Despite this,
the High Court continues to give effect to the federalist view of section 75(v)
advocated by Symon and Clark, stating that, in absence of sections 38 and 39 of
the Judiciary Act 1903 (Cth) (which render section 75 matters exclusively
federal), the matters contained within section 75(v) are ‘necessarily exclusive of
the judicial power of the states’.%4

56  James Stellios, The Federal Judicature: Chapter I1I of the Constitution (LexisNexis Butterworths, 2010)
327.

57  Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1878
(Josiah Symon).

58  Stellios, above n 12, 82.

59  1Ibid 72.

60  Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1879
(Josiah Symon).

61 A Inglis Clark, Studies in Australian Constitutional Law (Charles F Maxwell, 1901) 177-8.

62  Stellios, above n 12, 82.

63 Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1879
(Isaac Isaacs).

64  Clark, above n 61, 177-8, cited in MZXOT v Minister for Immigration and Citizenship (2008) 233 CLR
601, 618 (Gleeson CJ, Gummow and Hayne JJ); Stellios, above n 12, 87. Stellios also points out
difficulties with such an interpretation due to the operation of cl 5 of the Constitution which makes the
Constitution binding on state courts: at 88. See also Leslie Zines, ‘Federal, Associated and Accrued
Jurisdiction” in Brian Opeskin and Fiona Wheeler (eds), The Australian Federal Judicial System
(Melbourne University Press, 2000) 265, 275.
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(c) Accountability

Section 75(v) was also believed to constitutionally entrench the original
jurisdiction of the High Court to review administrative action through engaging
in judicial review.®®> While Barton ostensibly reintroduced section 75(v) for
Clark’s purpose of allocating jurisdiction,’® Barton undoubtedly believed that
section 75(v) would also serve this accountability function in ensuring that
judicial power protected people from unlawful actions of the executive.” This is
clear from Barton’s concluding remarks on this provision before it was ultimately
reinserted, emphasising that:

This provision is applicable to those three special classes of cases [namely when a
writ of mandamus or prohibition or an injunction is being sought against an officer
of the Commonwealth] in which public officers can be dealt with, and in which it
is necessary that they should be dealt with, so that the High Court may exercise its
function of protecting the subject against any violation of the Constitution, or of
any law made under the Constitution.%8
While Barton and Clark appreciated the significance of section 75(v) in
ensuring that executive action would be subject to judicial review,” the framers
of this provision could not have anticipated the significance that it would
eventually be attributed. In addition to stating that ‘as a matter of safety, it would
be well to insert these words’,’ Edmund Barton remarked that the inclusion of
section 75(v) ‘cannot do harm, and may protect us from a great evil.””! This has
since been described extracurially by Chief Justice Robert French as a ‘masterly
understatement’ when viewed in light of the significance that has been attributed
section 75(v) since its enactment;’? in safeguarding the High Court’s jurisdiction
to require officers of the Commonwealth to act within the law, section 75(v) is
now said to secure ‘a basic element of the rule of law’”3 and ‘introduces into the
Constitution of the Commonwealth an entrenched minimum provision of judicial
review.’74

65  Mark Aronson and Matthew Groves, Judicial Review of Administrative Action (Lawbook, 5™ ed, 2013)
37.

66  Stellios, above n 12, 81; Official Record of the Debates of the Australasian Federal Convention,
Melbourne, 4 March 1898, 1875 (Edmund Barton).

67  Aronson and Groves, above n 65, 38.

68  Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1885
(Edmund Barton).

69  Buss, above n 46, 788-9.

70  Official Record of the Debates of the Australasian Federal Convention, Melbourne, 4 March 1898, 1876
(Josiah Symon).

71 Ibid.

72 French, above n 45, 38.

73 Plaintiff S157 (2003) 211 CLR 476, 482 (Gleeson CJ).

74 1bid 513 (Gaudron, McHugh, Gummow, Kirby and Hayne JJ).
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III THE OPERATION OF SECTION 75(V) IN RESTRAINING
PUBLIC POWER

While not the sole motivation in the development of section 75(v), it is the
accountability function that has come to dominate our understanding of section
75(v) and its purpose.” This can be attributed to the fact that section 75(v) is now
seen to provide a source of access to the High Court for the protection of judicial
review and the rule of law.”® In Bank of New South Wales v Commonwealth,
Dixon J explained the significance of section 75(v) by reference to its
accountability function and the rule of law, contending that section 75(v) was
incorporated into the Constitution in order ‘to make it constitutionally certain that
there would be a jurisdiction capable of restraining officers of the
Commonwealth from exceeding Federal power.’”” This function of section 75(v)
is further explained by Gaudron, McHugh, Gummow, Kirby and Hayne JJ in
Plaintiff S157:

The reservation to this Court by the Constitution of the jurisdiction in all matters
in which the named constitutional writs or an injunction are sought against an
officer of the Commonwealth is a means of assuring to all people affected that
officers of the Commonwealth obey the law and neither exceed nor neglect any
jurisdiction which the law confers on them. The centrality, and protective purpose,
of the jurisdiction of this Court in that regard places significant barriers in the way
of legislative attempts (by privative clauses or otherwise) to impair judicial review
of administrative action. Such jurisdiction exists to maintain the federal compact
by ensuring that propounded laws are constitutionally valid and ministerial or
other official action lawful and within jurisdiction. ... The Court must be obedient
to its constitutional function. In the end, pursuant to s 75 of the Constitution, this
limits the powers of the Parliament or of the Executive to avoid, or confine,
judicial review.”®

Section 75(v) is therefore of ‘cardinal importance’ in maintaining the rule of
law within the national legal structure.” It is acknowledged that section 75(v)
provides a constitutionally-entrenched mechanism for challenging the legality of
the exercise of official power.%0 The precise way in which section 75(v) operates
to restrain officers of the Commonwealth from exceeding their jurisdiction is
illustrated as follows.

75  Stellios, above n 12, 92.

76  Buss, above n 46, 787; Bodruddaza v Minister for Immigration and Multicultural Affairs (2007) 228 CLR
651, 668-9 (Gleeson CJ, Gummow, Kirby, Hayne, Heydon and Crennan J)); Plaintiff S157 (2003) 211
CLR 476, 513—14 (Gaudron, McHugh, Gummow, Kirby and Hayne JJ).

77  (1948) 76 CLR 1, 363.

78  (2003) 211 CLR 476, 513-14.

79  Re McBain, Ex parte Australian Catholic Bishops Conference (2002) 209 CLR 372, 438 (Kirby J).

80  Robert French, ‘Administrative Law in Australia: Themes and Values’ in Matthew Groves and H P Lee
(eds), Australian Administrative Law: Fundamental Principles and Doctrines (Cambridge University
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A The Constitutional Writs

Section 75(v) states that the High Court shall have original jurisdiction in all
matters ‘in which a writ of Mandamus or prohibition or an injunction is sought
against an officer of the Commonwealth’. In Plaintiff S157, Gleeson CJ
explained the function of the remedies contained in section 75(v), stating:

Within the limits of its legislative capacity, which are themselves set by the
Constitution, Parliament may enact the law to which officers of the
Commonwealth must conform. If the law imposes a duty, mandamus may issue to
compel performance of that duty. If the law confers power or jurisdiction,
prohibition may issue to prevent excess of power or jurisdiction. An injunction
may issue to restrain unlawful behaviour.8!

Mandamus and prohibition are two members of a family of public law
remedies that are traditionally known as ‘prerogative writs’. These writs have
their origins in the early courts of England, including the King’s Council and
King’s Bench,® where they served the function of ‘safeguarding the Crown and
its prerogatives against legal non-compliance’.®3 Despite this descent, the High
Court has stated that ‘prerogative writ’ is an ‘inapt description’ for the remedies
of mandamus and prohibition under section 75(v).8 This is due to the fact that
mandamus and prohibition, when granted pursuant to section 75(v), have a
foundation and operation that is distinct from their prerogative writ ancestors.® It
is for this reason that the High Court has favoured the description ‘constitutional
writ” when referring to the writs of mandamus and prohibition issued in the
context of section 75(v).8¢ However, drawing a distinction between ‘prerogative
writs” and ‘constitutional writs’ in this manner should not be viewed purely as an
academic exercise. Sofronoff explains the significance of this distinction,
asserting:

This is more than a change of nomenclature. It signals an abandonment of the
common law as the ultimate constitutional foundation and, instead, a requirement
that the scope of the writs is to be determined by a consideration of the terms of
the Constitution and the necessary implications to be drawn from it — that is to say,
that the Constitution itself is the ultimate foundation of Australian law.%7

Therefore, when issued in the context of section 75(v), mandamus and
prohibition are not only analysed by reference to their operation at general law,
but by reference to their constitutional context.3® Further, when granted under
section 75(v), mandamus and prohibition are given an importance and operation
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2013 Section 75(v), No-Invalidity Clauses and the Rule of Law 449

beyond that understood at common law.3? In any case, it is important to note that
the term ‘prerogative writ’ is still often used to describe remedies such as
mandamus, prohibition and certiorari when not used in the context of section
75(v).%° Due to the differences that have developed in granting judicial review
remedies under section 75(v), the general law and under the Administrative
Decisions (Judicial Review) Act 1977 (Cth) and its state and territory equivalents,
the High Court’s distinction between ‘prerogative writs’ and ‘constitutional
writs’ has been said to give rise to a ‘complex triumvirate of systems for judicial
review’.%!

B The Development of the Common Law Grounds of Review

While section 75(v) confers original jurisdiction on the High Court to issue
specific remedies, section 75(v) does not specify the grounds upon which these
remedies may be issued.”” However, it is established that the grounds that apply
to remedies granted under section 75(v) are defined by reference to
‘administrative law principles that have developed (and that continue to develop)
under the common law’.?* From this, the High Court is able to ‘draw upon and
contribute to the evolution of the grounds of judicial review ... in exercising its
jurisdiction under section 75(v).”** Despite its constitutional foundations in
section 75(v), the development of grounds of review in this manner ‘can only be
described as a common law process.’® Due to its significant role in preserving
judicial review and facilitating its development, Groves states that the ‘Australian
Constitution simultaneously enables and constrains judicial review, and ... has
enabled the High Court to secure its own position and, from that vantage point ...
strike at the heart of some of the most politically charged legislation of the day.”?®
However, as section 75(v) is silent as to the grounds on which the remedies
specified may be awarded, the extent to which any of the grounds of judicial
review are constitutionally entrenched remains unclear.%’
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C Jurisdictional Error

As an application for a remedy contained in section 75(v) is enlivened by
jurisdictional error,® jurisdictional error has been described as ‘the central
gatekeeper for the constitutional writs’.? A jurisdictional error will arise if a
‘decision-maker makes a decision outside the limits of the functions and powers
conferred on him or her, or does something which he or she lacks the power to
do.’'% This can be contrasted with a non-jurisdictional error, or error made
within jurisdiction, which arises when a decision-maker incorrectly decides
‘something which the decision-maker is authorised to decide.’'! Chief Justice
Robert French explains the concept of jurisdictional error by reference to the
proper or improper exercise of power:

Ultimately, the question of jurisdictional error is, for all intents and purposes, one
of power. The question is, did the decision-maker have the power to make the
decision or, relevantly to mandamus, did the decision-maker wrongfully decline to
fulfil his or her duty to make a decision?!02

‘Jurisdictional error’ is a means of stating a conclusion with respect to
legality rather than a test for legality itself;!% breaching a particular ground of
review may constitute a jurisdictional error but jurisdictional error is not, in itself,
a ground of review. Due to the overlap of grounds that may give rise to
jurisdictional error and the indefinite way in which these grounds are often
expressed,!® Spigelman contends that jurisdictional error remains a ‘general
concept of undefined, probably undefinable, content.’'®> In any case, Aronson
and Groves state that the catalogue of jurisdictional error in Australia consists of
the following grounds of judicial review:

1. A mistaken assertion or denial of the very existence of jurisdiction.

2. A misapprehension or disregard of the nature or limits of the decision-
maker’s functions or powers.

3. Acting wholly or partly outside the general area of the decision-maker’s
jurisdiction, by entertaining issues or making the types of decisions or orders
which are forbidden under any circumstances ...

4.  Mistake as to the existence of a jurisdictional fact or other requirement when
the relevant Act treats that fact or requirement as something which must exist
objectively as a condition precedent to the validity of the challenged decision

5. Disregarding relevant considerations or paying regard to irrelevant
considerations, if the proper construction of the relevant Act is that such
errors should result in invalidity.
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6. Some, but not all, errors of law. In particular, if the decision-maker is an
inferior court or other legally-qualified adjudicative body, the error is likely
to be jurisdictional only if it amounts to a misconception of the nature of the
function being performed or of the body’s powers ...

7. Acting in bad faith.
8.  Breaching the hearing or bias rules of natural justice.!00

The catalogue of conduct that may constitute jurisdictional error in Australia
is not closed,!?” and the High Court has recognised that a wide range of conduct
may give rise to jurisdictional error. Despite this, only one legal consequence
exists for decisions infected with jurisdictional error: the decision is declared null
and void.'% It is for this reason that nullity has been described as the ‘legal result
or bundle of results flowing from jurisdictional error’,!%® as a decision attended
by jurisdictional error is regarded as ‘no decision at all’.!10

D The Constitutional Injunction

Unlike mandamus and prohibition, an injunction has never been classified as
a ‘prerogative writ’.!"! Rather, the injunction is a discretionary equitable remedy
that is available in private law and public law to prevent all forms of illegality.'!2
While it is unclear why the injunction was incorporated into section 75(v), the
injunction may have been included due to its analogy with both prohibition (in
the case of a prohibitive injunction) as well as mandamus (in the case of a
mandatory injunction).!!® Due to the fact that an injunction may be ordered at the
court’s discretion to prevent all forms of illegality, it is likely that an injunction
issued pursuant to section 75(v), or a ‘constitutional injunction’, is available in a
wider range of circumstances than the constitutional writs. This is apparent, as in
Project Blue Sky Inc v Australian Broadcasting Authority, McHugh, Gummow,
Kirby and Hayne JJ stated that an injunction may be awarded in circumstances
where a decision is unlawful, despite not being invalid.''* Further, in Plaintiff
S157, Gaudron, McHugh, Gummow, Kirby and Hayne JJ stated that an
injunction ordered pursuant to section 75(v) may be available on grounds that are
wider than jurisdictional error.!'’> Whether an injunction will be available to
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prevent non-jurisdictional errors of law was not conclusively determined in
Plaintiff S157, although the majority stated that ‘in any event, injunctive relief
would clearly be available for fraud, bribery, dishonesty or other improper
purpose.’!'¢ In Re Minister for Immigration and Multicultural Affairs; Ex Parte
Miah, Kirby J hypothesised that, if the constitutional injunction did protect
against both jurisdictional and non-jurisdictional errors of law, the distinction
between jurisdictional and non-jurisdictional error would be redundant;''” while
mandamus and prohibition may only be enlivened by jurisdictional error, the
injunction would protect against all errors of law. The precise operation and
limits of the constitutional injunction remains unclear. However, the distinction
between jurisdictional and non-jurisdictional errors of law remains a central
concept to the remedies contained in section 75(v).

IV SECTION 75(V) AND PRIVATIVE CLAUSES

In requiring officers of the Commonwealth to act within the law, section
75(v) undoubtedly secures ‘a basic element of the rule of law’ in Australia which
‘cannot be taken away by Parliament.’!'® For this reason Jackson states that:

[Section] 75(v) reflects a distinct constitutional value, namely that there will
always be a court which has jurisdiction to determine the legality of the
performance by officers of the Commonwealth, judicial or non-judicial, of their
functions, or the legality of their failure to perform them.!?

Despite the role of section 75(v) in preserving judicial review, Parliament
continues to test the boundaries of this constitutional safeguard by enacting
provisions which seek to restrict, exclude or bypass the jurisdiction of the courts
to conduct judicial review.!? This Part will analyse the main ways in which
courts have dealt with legislative attempts to preclude or restrict judicial review
through the enactment of privative clauses. This will be achieved through an
analysis of the two most significant cases concerning privative clauses, namely
Hickman and Plaintiff S157.

A Privative Clauses

A privative clause is the most well-known mechanism utilised by Parliament
in order to exclude or restrict judicial review.!?! A traditional privative clause is a
provision enacted by Parliament that operates to ‘deprive the courts of their
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judicial review jurisdiction and/or the power to issue remedies which would
otherwise be available in a judicial review application.’?? Such a clause attempts
to remove or restrict the ability of the courts to conduct judicial review as a
matter of procedure, even if a judicial review remedy would be available but for
the privative provision.'?> In conducting judicial review, the courts determine
whether a decision has been legally made by reference to the law enacted by
Parliament. While a privative clause may indicate a strong parliamentary
intention that the judiciary is not to conduct judicial review, it is clear that ‘the
courts have on occasion resisted the call for restraint in deference to higher
duties’.!24

I R v Hickman; Ex Parte Fox and Clinton
(a) Facts

The case of Hickman concerned an application for prohibition under section
75(v) of the Constitution directed against the chairman and members of a Local
Reference Board constituted under the National Security (Coal Mining Industry
Employment) Regulations 1941 (Cth). The regulations conferred power on the
Local Reference Board to ‘settle disputes as to any local matter likely to affect
the amicable relations of employers and employees in the coal mining
industry.’!?> Regulation 17 contained a privative clause stating that a decision of
the Local Reference Board ‘shall not be challenged, appealed against, quashed or
called into question, or be subject to prohibition, mandamus or injunction, in any
court on any account whatever.” Fox and Clinton were haulage contractors who
operated lorries for the cartage of coal and other commodities. The Local
Reference Board made orders against Fox and Clinton, finding that they were
both engaged in the coal mining industry and that they were therefore required to
provide their lorry drivers with the minimum rates of wages prescribed by the
Mechanics (Coal Mining Industry) Awards. As the jurisdiction of the Local
Reference Board was limited to settling disputes between employers and
employees in the coal mining industry, Fox and Clinton contended that they were
not engaged in the coal mining industry and thus, the decision of the Local
Reference Board was made without jurisdiction.

(b) The Judgment of Dixon J

Despite the existence of the privative clause, all five judges of the High Court
unanimously agreed that the Court had jurisdiction to grant prohibition on the
basis of jurisdictional error; Fox and Clinton were not ‘in the coal mining
industry’ and thus, the Local Reference Board did not have jurisdiction to make a
decision with respect to the minimum wages of their employees. However, it is
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the judgment of Dixon J that has ‘come to be regarded as classical’!?¢ and which
‘governed the operation of such clauses ... for more than half a century.’!?” Like
other members of the Court, Dixon J acknowledged that a privative clause could
not, and did not intend to, affect the constitutionally-entrenched jurisdiction of
the High Court under section 75(v) to grant a writ of mandamus, prohibition or
an injunction against an officer of the Commonwealth.!'?® From this, Dixon J
interpreted the ‘whole legislative instrument’ in an attempt to reconcile two
conflicting manifestations of parliamentary intent, namely the unrestricted
protection that a privative clause purports to afford and the limited conferral of
jurisdiction contained in the Regulations.'?® The result of this reconciliation was
that the privative clause expanded the jurisdiction of the decision-maker to the
maximum extent possible so that jurisdictional error would be cured in certain
circumstances. From this, decisions ‘should not be considered invalid if they do
not upon their face exceed the Board’s authority and if they do amount to a bona
fide attempt to exercise the powers of the Board and relate to the subject matter
of the Regulations.’130

As a result of this interpretation, privative clauses were not interpreted to ‘set
at large’ decision-makers so that the legality of their conduct could not be
questioned.'3! Rather, the approach of Dixon J in Hickman enabled the Court to
‘strike a balance between recognizing and preserving the role of the courts, on
the one hand, and acknowledging the intention of Parliament to restrict the scope
of judicial review on the other hand.’'3? In any case, Dixon J held that the Board
had undoubtedly exceeded its authority, as the fact that the regulations contained
the words ‘in the coal mining industry’ operated as a clear limitation of the
powers, duties and functions of the Board.

2 Plaintiff S157
(a) Facts

In Plaintiff S157, the plaintiff was refused a protection visa under the
Migration Act 1958 (Cth) (‘Migration Act’) by a delegate of the Minister for
Immigration and Multicultural Affairs. On an application for review to the
Refugee Review Tribunal, the refusal to grant the protection visa was affirmed.
The plaintiff sought to challenge the decision of the Tribunal on the ground that
the decision was made in breach of the rules of procedural fairness. However, as
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review of this decision was seemingly excluded by section 474 of the Migration
Act, the plaintiff sought a declaration that this provision was invalid due to its
apparent inconsistency with section 75(v) of the Constitution. While section
486A of the Migration Act also sought to limit judicial review through imposing
a time limit of 35 days for applications to the High Court for judicial review, this
analysis will focus solely on section 474.133 Section 474 of the Migration Act
contained a broad privative clause, which provided:
(1) A privative clause decision:
(a) is final and conclusive; and

(b) must not be challenged, appealed against, reviewed, quashed or called
in question in any court; and

(c) is not subject to prohibition, mandamus, injunction, declaration or
certiorari 1n any court on any account.

(2) In this section:

privative clause decision means a decision of an administrative character
made, proposed to be made, or required to be made, as the case may be,
under this Act or under a regulation or other instrument made under this Act
(whether in the exercise of a discretion or not) ...

The Commonwealth accepted that, if read literally, section 474 would be
invalid for purporting to oust the jurisdiction of the High Court in a manner
prohibited by section 75(v).!’3* However, the Commonwealth relied on the
Second Reading Speech of the Migration Litigation Reform Act 2005 (Cth) to
assert that the function of this clause was merely to expand the jurisdiction of the
decision-maker in the manner expressed in Hickman:

The privative clause in the Bill is based on a very similar clause in Hickman's case
... Members [of Parliament] may be aware that the effect of a privative clause
such as that used in Hickman's case is to expand the legal validity of the acts done
and the decisions made by decision makers. The result is to give decision makers
wider lawful operation for their decisions, and this means that the grounds on
which those decisions can be challenged in the Federal and High Courts are
narrower than currently.!3?

The High Court therefore had to consider the validity of section 474 of the
Migration Act and what protection, if any, it afforded to the Refugee Review
Tribunal.

(b) The Majority Judgment
The High Court unanimously held that section 474 was valid. While Gleeson
CJ and Callinan J delivered separate judgments on the matter, the majority

133 For an analysis of the Court’s decision with respect to s 486A, see Helen Robertson, ‘Truth, Justice and
the Australian Way — Plaintiff S157 of 2002 v The Commonwealth’ (2003) 31 Federal Law Review 373,
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judgment of Gaudron, McHugh, Gummow, Kirby and Hayne JJ will be the focus
of this analysis. The majority recognised that the Hickman principle was a rule of
statutory construction allowing for the reconciliation of apparently conflicting
statutory provisions, but stated that there could be ‘no general rule as to the
meaning or effect of privative clauses.’'3* However, their Honours rejected the
submission of the Commonwealth that the existence of a privative clause
expanded the jurisdiction of a decision maker in any manner, stating that ‘it is
inaccurate to describe the outcome in a situation where the [Hickman] provisos
are satisfied as an “expansion” or “extension” of the powers of the decision-
makers in question.’’37 While not prepared to overrule Hickman, their Honours
instead contended that ‘a proper reading’ of the Hickman principle was that any
protection which the privative clause purports to afford would only be afforded if
the Hickman provisos were satisfied.’3® From this, the majority stated that the
protection that a privative clause purported to afford must be determined by
reference to the terms of the privative clause itself, as well as the terms of the
legislation as a whole.!3?

In attempting to determine the protection that a privative clause purports to
afford, the Court held that two rules of statutory construction would apply. First,
if there was any conflict between the Constitution and a privative clause, the
privative clause should be interpreted by ‘adopting [an] interpretation [consistent
with the Constitution if] that is fairly open’.!4 Secondly, it must be presumed
that Parliament does not intend to exclude or restrict the jurisdiction of the courts
unless the legislation expressly states or necessarily implies this.!#! Accordingly,
the majority stated that section 474 must be construed in accordance with section
75(v). From this, their Honours stated that ‘the expression “decision[s] ... made
under this Act” must be read so as to refer to decisions which involve neither a
failure to exercise jurisdiction nor an excess of the jurisdiction conferred by the
Act.’142 As a decision which is attended by jurisdictional error was stated to be
‘regarded, in law, as no decision at all’, a decision involving jurisdictional error
could not be described as a ‘decision ... made under this Act’. Therefore, as
section 474 of the Migration Act did not, ‘upon its true construction’, protect
against decisions involving jurisdictional error, and the availability of the
remedies contained in section 75(v) were not affected by this provision.'*> While
such a construction of section 474 may not be consistent with the intention of the
legislature and may indeed have emptied the provision ‘of all meaning’,'# it
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nevertheless preserved the constitutional validity of the privative clause and
maintained the ability of the Court to conduct judicial review in accordance with
the rule of law.!43

(c) ‘General principles’

The decision of the majority in Plaintiff S157 has been heralded as ‘one of
the most important decisions handed down on the rule of law by the High
Court’!4¢ and is said to be ‘an important landmark in our understanding of the
relationship between the Australian Constitution and judicial review of executive
action.’'#7 In addition to maintaining the jurisdiction of the courts to engage in
judicial review in the manner expressed above, the majority judgment also set out
a range of ‘general principles’ governing the construction of privative clauses in
Australia. The majority commenced this analysis by asserting that their decision
and reasoning in relation to privative clauses were ‘real and substantive’ and
should not be disregarded as a ‘verbal or logical quibble.’!*® This was said to be
due to two ‘fundamental constitutional propositions’:

First, the jurisdiction of this court to grant relief under s 75(v) of the Constitution
cannot be removed by or under a law made by the Parliament. Specifically, the
jurisdiction to grant s 75(v) relief where there has been jurisdictional error by an
officer of the Commonwealth cannot be removed. Secondly, the judicial power of
the Commonwealth cannot be exercised otherwise than in accordance with Ch III.
The Parliament cannot confer on a non-judicial body the power to conclusively
determine the limits of its own jurisdiction.!#’

It was then stated that section 75(v) ‘introduces into the Constitution of the
Commonwealth an entrenched minimum provision of judicial review’ which may
be viewed as a ‘textual reinforcement’ of the rule of law, ‘assuring to all people
affected that officers of the Commonwealth obey the law and neither exceed nor
neglect any jurisdiction which the law confers on them.’!>0 It is therefore clear
that the High Court has ‘unambiguously avowed its place as the final arbiter in
relation to the lawfulness of the Executive’.!’! However, as Parliament develops
new and inventive provisions in an attempt to evade judicial review altogether,
the precise scope of section 75(v) and its ‘entrenched minimum provision of
judicial review’ remains unclear.
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V SECTION 75(V) AND NO-INVALIDITY CLAUSES

A Plenary Provisions

While privative clauses traditionally attempt to exclude the review or
remedial powers of the court as a matter of procedure, more recently, Parliament
has attempted to remove the substantive basis upon which a decision may be
reviewed. This is achieved through legislative enactment of ‘plenary
provisions’!32 or ‘substantive privative clauses’.!?3 Although section 75(v)
safeguards the jurisdiction of the High Court to conduct judicial review, plenary
provisions do not directly conflict with this jurisdiction. Rather, a plenary
provision indirectly avoids the jurisdiction of the court by removing the
substantive basis upon which a judicial review remedy may be granted. Just as
privative clauses may seek to restrict the ability of the court to conduct judicial
review in a variety of ways, plenary provisions may evade judicial review
through a wide range of means. As Bateman notes, the term ‘plenary provision’
may refer to a provision that:

(1) provides that non-compliance with a statutory requirement will not result in
invalidity (‘no-invalidity provision’); (ii) specifically removes a substantive
ground of review ... or (iii) empowers a decision-maker to exercise a power for a
purpose or taking account of considerations beyond the ‘subject matter, scope and
purpose’ of the Act.!54
While certain parts of the examination below may be relevant to a number of
plenary provisions which alter the substantive limitations of public power,'>> the
‘no-invalidity clause’ will be the focus of this analysis.

B No-Invalidity Clauses

Due to the way in which no-invalidity clauses may circumvent judicial
review in a way that is not expressly inconsistent with section 75(v), it has been
said that no-invalidity clauses ‘loom as more significant threats to the
maintenance of the High Court’s jurisdiction than do privative clauses aimed
directly at the court’s jurisdiction.’’>® A no-invalidity clause is a legislative
provision which indicates that ‘an act done or decision made in breach of a
particular statutory requirement or other administrative law norm does not result
in the invalidity of that act or decision.’!3” As the limits of executive jurisdiction
are determined by reference to the intention of Parliament as ‘communicated by
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means of a formally enacted statute’,'’® a no-invalidity clause clearly conveys a
parliamentary intention that it is not ‘a purpose of the legislation that an act done
in breach of the provision should be invalid.”'>® A no-invalidity clause therefore
operates to expand the jurisdiction of a decision-maker so that a failure to comply
with a particular statutory requirement will not affect the validity of a decision.
As the ‘conclusion that a decision is not invalid means that the decision-maker
had the power (that is, jurisdiction) to make it’,'° no jurisdictional error is able to
arise in light of a no-invalidity clause. As mentioned in Part III, the constitutional
writs will only be available for jurisdictional error. It follows from this that a no-
invalidity clause removes any basis upon which a constitutional writ may be
enlivened. While not expressly inconsistent with the constitutionally-entrenched
jurisdiction of the High Court to conduct judicial review, a no-invalidity clause
clearly leaves the jurisdiction of the Court to conduct judicial review with
‘nothing on which to bite.’1¢!

C Commissioner of Taxation v Futuris Corporation Ltd

In Futuris, the High Court had to consider the constitutional validity of a
broadly framed no-invalidity clause contained in section 175 of the /ncome Tax
Assessment Act 1936 (Cth). Futuris sought judicial review of the Tax
Commissioner’s income tax assessment on the ground that the Commissioner had
misapplied anti-avoidance provisions in relation to capital gains tax.'®? The
application for judicial review was made pursuant to section 39B of the Judiciary
Act 1903 (Cth) (which has been interpreted consistently with the constitutional
regime of judicial review contained in section 75(v)).'%* In order to obtain a
constitutional writ under section 39B, Futuris was required to establish that the
decision of the Commissioner was infected with jurisdictional error. However,
section 175 provided that the ‘validity of any assessment shall not be affected by
reason that any of the provisions of this Act have not been complied with.” The
majority held that the effect of the no-invalidity clause was that:

[T]he validity of an assessment is not affected by failure to comply with any
provision of the Act, but a dissatisfied taxpayer may object to the assessment in
the manner set out in Pt IVC of the Administration Act ... Where s 175 applies,
errors in the process of assessment do not go to jurisdiction and so do not attract

the remedy of a constitutional writ under s 75(v) of the Constitution or under s
39B of the Judiciary Act.'%*
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While this may seem to be an alarming result, it appears that the operation of
section 175 was only permitted on the basis that the legislation provided for
alternative review procedures in the Administrative Appeals Tribunal and the
Federal Court.!63

The majority further stated that section 175 would only operate where there
had been an ‘assessment’ for the purposes of the Income Tax Assessment Act
1936 (Cth). While Kirby J found that an ‘assessment’ could not be a valid
‘assessment’ if attended by jurisdictional error (using similar reasoning to the
majority in Plaintiff S157),'% the majority in Futuris found that an ‘assessment’
for the purposes of the Act would only fail to meet the requirement of an
‘assessment’ (and thus be susceptible to review) in situations where a decision
was infected with a ‘manifest jurisdictional error’,'” such as a ‘conscious
maladministration’ of the assessment process. '8

From this, despite the majority finding that a broad no-invalidity clause was
not inconsistent with section 75(v), it appears that the no-invalidity clause raised
no ‘judicial hackles’ in Futuris because generous appeal rights were granted
under the relevant legislation in lieu of judicial review.'® Due to the existence of
these alternative appeal rights, fundamental concepts underpinning section 75(v),
such as the rule of law and the role of the courts in ensuring legal accountability,
were able to be maintained.!”® Nevertheless, such an approach to no-invalidity
clauses remains problematic; if the reasoning of the majority in Futuris was
applied in situations where no alternative avenues of appeal were available, a
decision-maker may effectively be immune from any kind of judicial oversight.

D Possible Limitations to No-Invalidity Clauses Contained in Section 75(v)

1 Incompatibility with Section 75(v) ‘as a Matter of Practical Effect’

As a constitutionally-entrenched concept, it may be that the jurisdiction
conferred by section 75(v) to conduct judicial review for jurisdictional error may
not simply be ‘hollowed out’ by clever drafting.!”! To find that section 75(v)
entrenches the concepts of judicial review and jurisdictional error, while
simultaneously permitting Parliament to remove any jurisdictional limitations,
may ‘empty the constitutional conception of jurisdictional error of all content and
privileges form over substance.’!”? From this, it may be argued that no-invalidity
clauses are not constitutionally valid as they are inconsistent or incompatible
with the jurisdiction conferred on the High Court under section 75(v). In
Bodruddaza v Minister for Immigration and Multicultural and Indigenous
Affairs, the High Court found that a mandatory time limitation, which restricted

165 McDonald, above n 13, 21.

166 Futuris (2008) 237 CLR 146, 183 (Kirby J).
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171 Bateman, above n 9, 502.
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the timeframe within which subjects could seek judicial review, was
unconstitutional.'”? While not expressly inconsistent with section 75(v), the High
Court found that attempts to circumvent its section 75(v) review process would
only be valid where a provision did not, ‘whether directly or as a matter of
practical effect ... so curtail or limit the right or ability of applicants to seek relief
under s 75(v) as to be inconsistent with the place of that provision in the
constitutional structure.’!’* From this, it may be said that, ‘as a matter of practical
effect’,'”> a no-invalidity clause is unconstitutional because it is inconsistent with
the jurisdiction conferred on the High Court under section 75(v). Favouring
substance over form in this manner would be consistent with the well-known
principle that ‘the Parliament cannot do indirectly what it cannot do directly.’!”¢
However, as the High Court has given no clear endorsement of this argument in
the context of no-invalidity clauses, whether the High Court would determine
that a no-invalidity clause is inconsistent with section 75(v) ‘as a matter of
practical effect’ remains questionable.

2 Entrenchment of the Substantive Grounds of Judicial Review

It can be argued that, in entrenching the jurisdiction of the High Court to
grant constitutional writs for judicial review, the substantive grounds of review
that give rise to these remedies are also constitutionally entrenched. If this is the
case, Parliament would not be able to enact no-invalidity clauses that restrict or
exclude substantive grounds of judicial review. As it is said that the
constitutional writs are enlivened by jurisdictional error, jurisdictional error has
been described as a constitutionally-entrenched concept which forms ‘the basis of
the constitutional entrenchment of judicial review’.!”” Despite the notion that
jurisdictional error is a constitutionally-entrenched concept, it may not
necessarily follow that the Constitution preserves a right to the existence of
jurisdictional limits. While the constitutional entrenchment of the substantive
grounds of judicial review has been viewed as the ‘simplest and most obvious’
way of resisting no-invalidity clauses,'”® the following analysis reveals that this
proposition should be rejected for a number of reasons.
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(a) Section 75(v) Only Confers Jurisdiction

As discussed in Part II, section 75(v) is traditionally viewed as a provision
concerned with the conferral of jurisdiction, not the protection or conferral of
substantive rights. It may be that, in entrenching the jurisdiction of the High
Court to grant the remedies of mandamus, prohibition or an injunction against an
officer of the Commonwealth, the right of subjects of the Commonwealth to seek
these remedies through judicial review proceedings is indirectly preserved by
section 75(v). However, it seems that this entrenchment of jurisdiction may not
extend to the substantive grounds of judicial review which may give rise to the
remedies contained in section 75(v). This point was reinforced by Hayne J in Re
Refugee Tribunal; Ex parte Aala:

It is important to notice that s 75(v) is not a source of substantive rights. It is a
grant of jurisdiction in cases where certain remedies are sought against officers of
the Commonwealth. It does not confer the power to issue those remedies. ... The
use of the expression ‘constitutional writs” should not distract attention from the
fact that the Constitution is silent about the circumstances in which the writs may
issue. What is constitutionally entrenched is the jurisdiction of this Court when the
writs are sought, rather than any particular ground for the issue of the writs.!7?
However, in Plaintiff S157, the majority hinted that particular grounds of
review may, in fact, be preserved by the High Court’s jurisdiction to grant an
injunction under section 75(v); it was stated that ‘[i]n any event, injunctive relief
would clearly be available for fraud, bribery, dishonesty or other improper
purpose’.'80 Aronson notes that ‘the net result is that fraud and dishonesty are
entrenched grounds of judicial review in the High Court’.'$! Thus, while some
judgments have questioned the notion that section 75 merely establishes
jurisdiction and not the underlying law to be applied in its exercise,'8? this matter
is yet to be conclusively determined. However, in the absence of any binding
authority to the contrary, the traditional conception remains that section 75 is a
provision concerned purely with the conferral of jurisdiction.'?

(b) Logical Difficulties with Entrenchment

There is also a clear logical flaw in concluding that common law grounds of
review are constitutionally entrenched.!'®* As mentioned above, the limits of
executive jurisdiction and the grounds of judicial review are traditionally
determined by reference to the intention of Parliament, as expressed through the
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provisions of a particular statute. However, a no-invalidity clause clearly
illustrates an intention of Parliament that it is not ‘a purpose of the legislation that
an act done in breach of the provision should be invalid.”'®> While the effect of
such an intention may be viewed as undesirable, the intention of Parliament is
nevertheless clear. From this, concluding that certain grounds of judicial review
are entrenched by section 75(v) would enable these grounds to override the
intention of Parliament that they were developed to protect. For this reason, it is
also difficult to comprehend how any grounds of judicial review would operate if
they were constitutionally-entrenched. Kirk recognises this conceptual difficulty,
asserting that ‘[o]ne cannot purport to uphold statutory law by overruling it.’ 186

(¢) Granting a ‘Blank Constitutional Cheque’

As section 75(v) does not specify the grounds upon which a mandamus,
prohibition or an injunction may be issued, it has been stated in Part III that the
grounds which may give rise to these remedies are defined by administrative law
principles which have developed, and which continue to develop, at common
law.'87 As ‘constitutional expressions’, it is possible that the Constitution and the
common law are ‘bound in a symbiotic relationship’!%® so that the underlying
principles of the constitutional writs and the constitutional injunction evolve over
time. However, as the precise categories of grounds which may constitute
jurisdictional error remain open and the precise scope of these grounds remains
unclear, finding that any or all of the grounds of review are entrenched by section
75(v) is clearly problematic. Kirk states that entrenching any particular grounds
of review which are naturally subject to evolution at common law would be to
grant ‘some blank constitutional cheque ... to judges to continue to develop the
principles of judicial review as they saw fit ... in an overriding manner.’!%?
Further, this would clearly raise issues in relation to section 75(v) entrenching a
‘minimum provision of judicial review’, as the precise scope and operation of
this ‘minimum provision’ would remain unclear and would be subject to constant
change at the behest of the judiciary.!?

(d) Which Grounds of Review May Be Constitutionally Entrenched?

If the Constitution did, in fact, preserve a right to the existence of
jurisdictional limits, this inevitably raises the difficult question of ‘[w]hich ... of
the accepted species of the genus “jurisdictional error” are constitutionally

185  Project Blue Sky (1998) 194 CLR 355, 390 (McHugh, Gummow, Kirby and Hayne JJ).
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entrenched?’!®! McDonald notes that while the ‘conclusion that none of the
standard grounds (including breach of statutory requirements) are entrenched
would enable Parliament to evade the court’s constitutional review jurisdiction’,
it seems that ‘the conclusion that all the grounds of review are entrenched is
equally implausible’ as it would leave ‘too much discretion to judges.’'*> While
attempts have been made to determine which particular grounds of review (if
any) may be entrenched,'” no particular method for doing so remains
convincing. It is for this reason that McDonald states that characterising section
75(v) and its ‘entrenched minimum provision of judicial review’ in terms of
jurisdictional error and substantive grounds of review is problematic.!%*

E Possible Limitations to No-Invalidity Clauses outside Section 75(v)

1 The Requirement of a ‘Law’

The High Court has speculated that a legislative provision which merely
confers non-jurisdictional requirements or non-mandatory guidelines on an
administrative decision-maker may not meet the requisite description of a ‘law’
and may therefore be invalid.'> McDonald has explained the complexity of such
a suggestion, stating that ‘[t]his is a difficult thought and raises contestable
conclusions about the nature of “law”.”!%¢ However, the majority in Plaintiff S157
indicated that the High Court may be willing to enter these ‘treacherous
jurisprudential waters’ if faced with a legislative measure to prevent the High
Court from performing its Constitutional function.!'”” This was apparent as the
majority suggested:

The provisions canvassed [which included non-binding guidelines which ‘should’
be applied] ... would appear to lack that hallmark of the exercise of legislative
power ... namely ... ‘the content of a law as a rule of conduct or a declaration as
to power, right or duty’.1%8

When examining the no-invalidity clause in Futuris, Kirby J asserted that a
law must not be arbitrary and must be ‘based on an ascertainable criterion and be
susceptible to judicial scrutiny.’”'® It may be that such an Act which contained
‘nothing which a court could enforce would not be a real “law”, at least in the
Austinian sense of a law having to embody a genuine command.’2°° However,
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Bateman has recognised the difficulty with such a suggestion, noting that a
statutory power affected by a no-invalidity clause will remain a ‘power’ under
the definition of a law canvassed by the majority in Plaintiff S157; it will simply
be a power without enforceable limitations.2?! Further, if the presence of a ‘law’
depends on the extent to which an enactment is capable of judicial enforcement,
it is difficult to ascertain how non-justiciable requirements or purely directory
provisions could remain ‘laws’. As McDonald recognises, any particular
conclusion with respect to this proposition canvassed by the High Court is largely
dependent on one’s particular definition of ‘a law’.202 Despite the High Court’s
suggestions to the contrary, for the reasons discussed above, it is unlikely that an
Act would fail to meet the requirements of a law purely because it contained a
broadly-framed no-invalidity clause.

2 The Separation of Powers

A possible limitation to the constitutional validity of no-invalidity clauses
may also be found in the separation of powers doctrine. With respect to the
separation of judicial power from legislative and executive power, the High
Court have accepted two clear principles: (i) federal judicial power may only be
exercised by chapter III courts, and (ii) chapter III courts may only exercise
federal judicial power or non-judicial power incidental to the exercise of federal
judicial power.2% As Bateman recognises, the majority in Plaintiff’ S157
suggested that plenary provisions, including broad no-invalidity clauses, may
infringe both limbs of this principle.?04

(a) Federal Judicial Power May Only Be Exercised by a Chapter 11l Court

In Plaintiff S157, the majority suggested that a no-invalidity clause (or other
plenary provisions) may be an invalid conferral of judicial power on a body
which is not a chapter I1I court. The majority stated that ‘the judicial power of the
Commonwealth cannot be exercised otherwise than in accordance with
chapter III. The Parliament cannot confer on a non-judicial body the power to
conclusively determine the limits of its own jurisdiction.’2%3

Despite the suggestion that a no-invalidity clause may enable the executive to
conclusively determine the limits of its own jurisdiction, it seems that it is
Parliament which is determining the unlimited nature of the executive’s
jurisdiction when enacting a no-invalidity clause. Nevertheless, in providing that
the validity of a decision will not be affected by a statutory requirement not
having been complied with, the High Court has indicated that a no-invalidity
clause may attempt to permit the executive to perform an exclusively judicial

201 Bateman, above n 9, 497.
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function, namely the ability to conclusively determine the wvalidity of
administrative action.?% In Futuris, the judgment of the majority appeared to
suggest that the executive will not be conclusively determining legality or
jurisdiction where alternative appeal avenues exist in lieu of judicial review.27
However, if no alternative appeal avenues exist within a statute containing a no-
invalidity clause, a no-invalidity clause may preclude any challenges as to the
legality of an administrative decision (assuming that the remedies contained in
section 75(v) are only available for jurisdictional error). In such cases, the High
Court has indicated that a no-invalidity clause may be invalid for attempting to
vest judicial power in the executive.208

(b) Chapter Il Courts May Only Exercise Federal Judicial Power

Further, it was also suggested in Plaintiff S157 that a no-invalidity clause
may require a chapter III court to impermissibly exercise legislative power. If a
no-invalidity clause, or any other plenary provision, provides an administrative
decision-maker with a near unlimited discretion, this may not provide sufficient
‘factual requirements to connect any given state of affairs with the constitutional
head of power’.2%° In supplying such a connection, a court may be accused of
‘rewriting of the statute, the function of the parliament, not a chapter III court.’2!0
However, as it has been held that the section 51 heads of power require nothing
more than that the object of the power be ‘singled out’,2!! it is unlikely that a
statute containing specific statutory requirements coupled with a no-invalidity
clause would raise such an issue.

F Proposed Solution — The Constitutional Injunction

As discussed in Part 111, the precise operation and scope of the constitutional
injunction under section 75(v) remains unclear. However, rather than being
confined to jurisdictional error, it has been suggested that an injunction is a broad
remedy that may be available pursuant to section 75(v) in a wide range of
instances to cure all forms of illegality.?!?> As indicated above,?!3 an injunction
may be available where a decision is unlawful, despite not being invalid.?'* While
a no-invalidity clause may prevent invalidity, a decision made in breach of a
particular statutory requirement remains unlawful despite the existence of a no-
invalidity clause; a non-jurisdictional error of law may have occurred, but it is an
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error of law nonetheless. From this, it may be that a constitutional injunction
under section 75(v) can be granted to prevent this form of illegality.

However, O’Donnell notes that, unlike the remedy of certiorari, an
injunction cannot operate to retrospectively invalidate or ‘quash’ a validly
made decision.?’> Thus, if an error of law is made within jurisdiction which
does not result in invalidity, an ‘injunction cannot cure such an error once the
decision has been finalised’?'¢ as a valid decision ‘must be given all of its
ordinary legal consequences.’?!” From this, O’Donnell claims that an
applicant may only obtain an injunction to compel a decision-maker to
observe a non-jurisdictional requirement after becoming aware of the breach,
but before the decision is made.?!?

How then, is one able to reconcile this technical limitation of the
injunction with the above comments of the High Court in relation to the
possible scope and operation of constitutional injunctions to protect against
non-jurisdictional errors? In particular, such a limitation is contrary to the
suggestion in Project Blue Sky that an applicant may be able to ‘obtain an
injunction restraining that body from taking any further action based on its
unlawful action.’?!? It is unlikely that such suggestions would have been
canvassed by the High Court if the operation of a section 75(v) injunction has
such a limited scope. One possible solution is that, as the injunction contained
in section 75(v) is a constitutional remedy, its operation may differ from the
injunction at common law or in equity. If this was the case, there may be
scope for a constitutional injunction to restrain an officer of the
Commonwealth from taking any further action on a validly made decision
infected with an error of law, while not retrospectively invalidating or
‘quashing’ the decision. However, as the High Court has not yet provided any
definitive clarification regarding the precise operation of the constitutional
injunction, it currently provides no clear solution to the problem of no-
invalidity clauses. In any case, if permitted to do so, it appears that the
constitutional injunction may have the potential to quell the threat of no-
invalidity clauses once and for all.

VI CONCLUSION

Due to its significant role in safeguarding judicial review of public power
in accordance with the rule of law, section 75(v) ‘stands in a special position
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within our national legal structure.’??® While the framers of section 75(v) may
have produced more than they could have anticipated, an examination of the
Convention Debates reveals that a central motivation for enacting section
75(v) was a determination to ensure that administrative action would be
subjected to judicial scrutiny.??! Since its enactment, section 75(v) has
undoubtedly served this purpose and preserved the ideal that ‘the citizen is
entitled to resist unlawful action as a matter of right, and to live under the rule
of law, not the rule of discretion.’??2 However, it seems that this right is again
under threat by the legislative enactment of no-invalidity clauses.

Due to the precise way in which no-invalidity clauses avoid judicial
review in a way which does not expressly conflict with section 75(v), the
focus of Parliament has shifted from the privative clause to the no-invalidity
clause.??? In altering the substantive basis upon which a decision may be
reviewed, a no-invalidity clause may render a decision-maker effectively
immune from judicial oversight, and thus may create ‘islands of power
immune from supervision or restraint’.?>*

In light of the High Court’s emphasis on the significance of section 75(v)
in preserving the rule of law and safeguarding judicial review, it is doubtful
that the High Court would permit a no-invalidity clause to circumvent its
constitutionally-entrenched jurisdiction under section 75(v) where no
alternative avenue for appeal is available. Indeed, ‘it would be a sorry day for
the rule of law in this country if it [did]’.??

From the general principles canvassed by the majority in Plaintiff S157 it
may appear that the High Court has secured a position whereby, if necessary,
it is able to strike at the heart??¢ of a no-invalidity clause in vindication of the
rule of law. However, a close examination of section 75(v) and the operation
of no-invalidity clauses appears to reveal a more complex picture than the
High Court conveys.

The potential of the constitutional injunction to address the threat of no-
invalidity clauses is promising. However, just as the way in which the
judgment of the majority in Plaintiff S157 could not have been anticipated,
the High Court’s response to a no-invalidity clause that seeks to evade all
legal accountability cannot be predicted with any degree of certainty.??’ In
any case, it is clear that ‘when it comes to Commonwealth attempts to

220 Re Minister for Immigration and Multicultural Affairs; Ex parte Applicant S20/2002; Appellant
S§106/2002 v Minister for Immigration and Multicultural Affairs (2003) 198 ALR 59, 73 (McHugh and
Gummow JJ).

221 Buss, above n 46, 788.

222 HW R Wade and C F Forsyth, Administrative Law (Oxford University Press, 10" ed, 2009) 599.

223 Aronson, aboven 11, 38.

224 Kirk v Industrial Court of New South Wales (2010) 239 CLR 531, 581 (French CJ, Gummow, Hayne,
Crennan, Kiefel and Bell JJ).

225 Re Minister for Immigration and Multicultural and Indigenous Affairs, Ex parte Palme (2003) 216 CLR
212, 251 (Kirby J).

226 Groves, above n 96, 330.

227 Campbell and Groves, above n 161, 69.



2013 Section 75(v), No-Invalidity Clauses and the Rule of Law 469

diminish judicial review, the High Court “holds all the cards”.”??® While it has
been said that the ‘most important card is jurisdictional error’,??® an analysis
of section 75(v) reveals that this is not the only card that the High Court has
at its disposal.

228 Aronson, above n 11, 38; McDonald, above n 13, 33.
229 Aronson, above n 11, 38.



