
2015 Thematic: Editorial 619 

EDITORIAL 
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* 

 
Liberty is a fundamental right, P

1
P which forms the basis of other rights.P

2
P While 

any kind of imprisonment has severe consequences for individual rights, 
detention imposed for purposes other than criminal punishment raises the 
question of whether these consequences are justified, and in addition, challenges 
key legal principles such as fair process, the separation of powers and the rule of 
law. This is reflected in the general rule, expressed in Chu Kheng Lim v Minister 
for Immigration, Local Government and Ethnic Affairs, that ‘the involuntary 
detention of a citizen in custody by the State is penal or punitive in character and, 
under our system of government, exists only as an incident of the exclusively 
judicial function of adjudging and punishing criminal guilt’. P

3
P However, liberal 

use has been made of the exceptions to this general rule, and the legal regimes for 
detention in Australia are numerous and varied. 

Asylum seekers and other non-citizens without visas are subject to mandatory 
immigration detention, the validity of which has been upheld on several 
occasions.P

4
P Individuals can be detained to prevent an imminent terrorist attack, or 

to preserve evidence of a recent terrorist act, for up to 48 hours by the Australian 
Federal Police,P

5
P and for up to 14 days under state and territory legislative 

schemes.P

6
P The continuing detention of sex offenders and other high risk offenders 

who have served their sentences is permitted,P

7
P provided the relevant legislation 

does not compromise the institutional integrity of the court authorising 
detention.P

8
P Mentally ill persons can be detained if they are unfit to be tried, if 
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they are acquitted on the grounds of insanity or automatism,P

9

P or following a civil 

commitment.P

10

P Further, in criminal justice contexts, detention is utilised for 

questioningP

11

P and remand.P

12

P In all of these cases, it is argued that restricting the 

liberty of the person detained is justified by the need for some form of 

community protection.  

This thematic component aims to facilitate analysis of the theory and practice 

of detention, with a view to generating insights into the appropriateness of 

particular forms of detention and the use of detention in the Australian legal 

system more broadly. At the intersection of public law and criminal law, the 

thematic component juxtaposes perspectives on detention that may not have 

otherwise been considered together.  

The seven articles in the thematic component focus on some of the most 

topical forms of detention: immigration detention, the detention of suspected 

terrorists and the continuing detention of high risk offenders. They explore the 

significance of the High Court’s recent decision in Plaintiff S4/2014 v Minister 
for Immigration and Border Protection; P

13

P the legality of detaining Australia’s 

asylum seekers in Nauru;P

14

P the detention of asylum seekers at sea prior to their 

entry into the migration zone;P

15

P the purpose and appropriateness of anti-terrorism 

preventative detention orders; P

16

P the relationship between anti-terrorism 

preventative detention orders and the separation of judicial power;P

17

P the legal 

framework for and practical challenges relating to the continuing detention of sex 

offenders;P

18

P and the nature and implications of post-sentence preventive detention 

and extended supervision of high risk offenders.P

19

P  

Despite the diversity of subject matter, there are important points of 

resonance between the articles. To note just one example, articles relating to both 
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immigration detentionP

20
P and anti-terrorism preventative detention ordersP

21
P refer to 

Justice Gummow’s statement that ‘[t]he very core of liberty secured by our 
Anglo-Saxon system of separated powers has been freedom from indefinite 
detention at the will of the Executive’.P

22 
This Issue has come to fruition through the dedication of many people, to 

whom I am deeply grateful. 
First, I would like to thank Dr Nicola McGarrity, Dr Vicki Sentas and Dr 

Paul Kildea from the UNSW Faculty of Law for their assistance with the 
development of the thematic topic. Their direction and encouragement have been 
invaluable, and the thematic component has benefitted greatly from their 
expertise. I would also like to thank Professor David Dixon, Dean of the UNSW 
Faculty of Law, for his ongoing encouragement, and Associate Professors 
Michael Handler and Lyria Bennett Moses, the Journal’s Faculty Advisors, for 
their wise counsel throughout the publication process. 

I would like to acknowledge the anonymous peer reviewers for their 
considered assessments of the articles submitted to this Issue. Without their help, 
a student-run journal could not ensure the publication of high-quality 
submissions and provide each submitting author with constructive feedback.  

Special thanks go to the members of the Executive Committee for their 
unwavering support, good humour and friendship. It has been a pleasure to work 
with these people and their contribution to this Issue has been enormous. I would 
particularly like to thank the Executive Editor James Norton for his guidance and 
commitment to the Journal. Thanks must also go to the members of the Editorial 
Board, who have edited each article with diligence and tenacity.  

I am extremely grateful to Dr Michael Grewcock from the UNSW Faculty of 
Law for writing the Foreword to the thematic component, and to Julian Burnside 
AO QC for delivering the keynote address at the launch of the Issue at Allens on 
21 May 2015. The Journal is honoured by their respective contributions.    

I would also like to extend my gratitude to our Premier Sponsors: Allens, 
Herbert Smith Freehills and King & Wood Mallesons. Their generous support is 
greatly appreciated. 

Finally, I would like to thank the authors for their wide-ranging and 
insightful contributions to the general and the thematic components of this Issue. 
It has been a privilege to prepare these articles for publication. 
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