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EDITORIAL

MAXIMUS JONES*

The practices and values of work in the 21% century have changed
dramatically. Longstanding developments towards commercialisation and
globalisation continue to progress, while new developments have gained pace,
such as the growth of sophisticated technological solutions to human problems."
Each of these developments brings benefits. However, the broader tendency,
particularly within the business sphere, has been to prioritise efficiency and
profit, often at the cost of values that are more difficult to express in quantifiable
terms: integrity, moral responsibility and trust.? This tendency and the risks
associated with it have been exposed in a series of large-scale scandals over the
last decade. The Global Financial Crisis,® the manipulation of the London
Interbank Offered Rate* and, in Australia, the conduct of the major banks,’ are
just a few examples of how regulation has failed to prevent misconduct driven by
a profit-seeking culture. Within this climate of regulatory instability, the beliefs,
practices and structures of professionalism may provide a framework for reform.°

* Editor, Issue 40(1), 2017.
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Transform the Work of Human Experts (Oxford University Press, 2015).

2 In philosophy, the prioritisation of quantifiable over qualitative values has long been at the heart of
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Professionalism is difficult to define with precision.” It suffices to note here
that professions — and the legal profession is one example — are traditionally
understood to be trustworthy. Through various mechanisms, professions
cultivate not only high levels of technical competence,® but also a culture of
public service that goes ‘beyond the confines of private interest and gain’.” As a
consequence, society and government afford the professions a high degree of
control over their work and how it is performed, as well as the discipline of their
members.'’ It is not clear, however, whether the logic of professionalism holds
true in the contemporary climate set out above.'' Today, lawyers and many other
professionals operate within the commercial sphere, and commentators observe
that their practices have directly resulted in, or contributed to, misconduct.'> With
this as its background, the thematic component of Issue 40(1) broadly seeks to
address two questions. The first is whether professionalism is compatible with
contemporary ideals and, if it is, what forms and structures will empower
professions to uphold their integrity. The second is whether and how
professionalism may be extended to other occupations, in particular to financial
institutions, as a means of improving conduct and restoring trust.

The articles in the thematic touch on both questions from a range of
perspectives. They include: an assessment of how the nature of professionalism
has changed with the rise of professional service firms and new organisational
structures; an analysis of the ethics of professionals employed in an
organisational setting; a review essay which considers the recent book The
Future of the Professions" in discussing the implications of technology for
expert work; a model of an ethics regime that facilitates moral action by
professionals and targeted reform by regulators; an analysis of professional
indemnity insurance and its regulatory effects; an assessment of national exams
as tools for improving standards; and, bringing these ideas together, an
exploration of whether and how professionalism could reform the banking sector.
The arguments these articles put forward are relevant not just to the legal
profession, but across all occupations and how their conduct should be regulated
in the future.
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11 David M Brock, Hiiseyin Leblebici and Daniel Muzio, ‘Understanding Professionals and their
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The seven articles in the general component of this Issue uphold the
Journal’s tradition of publishing quality legal scholarship that is both original
and current. They analyse diverse areas of the law, including: the liabilities
involved when a fiduciary diverts gains to companies; regulations concerning
access to, and sharing of, deep sea genetic resources; wartime sexual violence
and its prosecution in International Criminal Law; the interrelation of military
and civilian inquiries; the use of facial recognition technology and its privacy
implications; family law as an alternative system for the protection of Indigenous
children; and vocationalism and professionalism as approaches to legal
education. Each article is a strong and unique addition to its field.

I thank all the authors for the insightful contributions they have made to
academic literature. It is the high quality of their work that makes the publication
of this journal a worthwhile endeavour and it has been a privilege to work with
them. I am grateful to the authors of the Thematic component, who conceived
and developed its topic as part of their own ongoing research project. I am
particularly grateful to Dimity Kingsford Smith for helping me frame the initial
proposal to the Editorial Board, and for her organisation and communication
throughout the publication process.

I also acknowledge the invaluable assistance of the anonymous reviewers,
who generously offered their expertise and time to assess the articles submitted to
this Issue and provide the authors with helpful feedback.

I am extremely grateful to John Flood for his excellent foreword to the
thematic component, and to the Hon T F Bathurst AC, Chief Justice of New
South Wales, for delivering the keynote address at the launch of this Issue on 12
April 2017.

I thank our premier sponsor Allens for hosting the launch of Issue 40(1), and
for its ongoing support. I also acknowledge our other premier sponsors: Herbert
Smith Freehills and King & Wood Mallesons. Their generous contributions make
the continued high standard of the Journal possible.

I am grateful to our faculty advisors, Professor Rosalind Dixon and Associate
Professor Lyria Bennet Moses. Their advice and enthusiasm have played no
small part in driving the exciting developments in the Journal’s near future.

I must also acknowledge the huge amount of work undertaken by the
Editorial Board. The Journal’s student editors are amongst the brightest and most
cheerfully pedantic people I have met, and it has been my privilege to work with,
and get to know, them. Special thanks go to my fellow members on the Executive
Committee over the last year: Brigid, Andy, Zoe, Josiah, Chris and Lauren. |
could not have done without their good humour, enthusiasm and support. In
addition, I thank the Executive Editors of 2016 and 2017, Wee-An Tan and Justin
Kardi respectively, for their work in supporting the Journal’s ongoing
functioning and fostering a great many exciting developments for its future.

On a more personal note, I would like to express my heartfelt thanks to the
network of family and friends who have supported me over the last year. In
particular, I owe a debt of gratitude to my partner Kait, whose unwavering
friendship and generosity have helped me more than I can describe.



