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EDITORIAL

JOSIAH FAJARDO

All human beings are free and equal in dignity and rights’ and are entitled to
these rights without distinction of any kind’.1 This has been the consensus of the
global community at least since the adoption of the Universal Declaration on
Human Rights by the United Nations General Assembly in 1948. For the past
half-century, there has also been consensus that governments have a binding
obligation to protect at least some of these rights, 2 and, where necessary, to
change the law to do so,3 accompanied by varying degrees of enforcement.4
Over the same period, there has been a dramatic transition in the expectations
placed on the private sector,5 which rivals government in its capacity to affect
human rights. 6 Initially, businesses were allowed to relentlessly pursue profit
provided the most basic ethical standards were met.7 This led to the recognition
that corporate social responsibility could potentially have long term financial
pay-offs and be compatible with and conducive to profit making. 8 Today,
however, businesses are directly and indirectly subject to human rights
obligations in a growing number of government, industry and civil society
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initiatives, most notably the United Nations Guiding Principles on Business and
Human Rights.9
In this context, and with a potential binding treaty on business and human
rights on the hori on,10 the thematic component of this Issue explores the role
the law can play in this developing field. The use of the law to address
the existing or potential human rights abuses of businesses is a double-edged
sword: overregulation can fail to improve the situation and create redundancy 11
inadequate standards can encourage businesses to aim for the minimum level of
compliance to remain competitive 12 and yet a regulatory environment that
appropriately responds to human rights concerns can lead powerful entities to act
in a socially responsible manner.13
The 10 authors that contributed to the articles in the thematic component
offer perspectives on the different legal approaches to business and human rights:
from soft law mechanisms to domestic criminal legislation from home and host
state jurisdictions to international law and from regulatory enforcement to
campaigns by civil society organisations. More specifically, they address: how
Australian corporations could be held criminally liable for extraterritorial human
rights violations committed by foreign subsidiaries the current progress and
potential of the business and human rights treaty critiques of the treaty process
through the lens of regulatory ritualism the improving responses of companies to
child labour in supply chains induced by soft law initiatives, as observed by civil
society organisations and how local stakeholder involvement in private
regulatory mechanisms can better protect workers in global supply chains.
It is my hope that these insights can inform policies and practices in the field
over the coming years.
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The general component of the Issue contains eight articles that each make a
valuable addition to contemporary legal discourse on their respective topics.
They are illustrative of the UNSW Law Journal’s ongoing contribution to
originality and excellence in Australian legal scholarship. The issues considered
by these articles include: the constitutional duty to give reasons for judicial
decisions how statutory interpretation applies to Interpretation Acts themselves
parliamentary deliberation on the constitutional validity of legislation voting
rights at local government elections planning regulation applicable to
supermarket competition the relevance of welfare overpayments to fitness for
legal practice public attitudes towards personal bankruptcy and indigenous
water rights in Australia and Chile.
The publication of this Issue would not have been possible without the
dedicated efforts of a number of people who deserve a word of thanks. First and
foremost, I would like to thank the authors who have contributed to both the
general and thematic components. It has been a privilege to work with each of
them and to see their articles through to publication in the Journal.
Next, I must thank Associate Professor Justine Nolan for suggesting the
thematic topic of business and human rights, assisting in the development of the
theme, and for writing the foreword to the issue. Her willingness to provide
guidance from the start to the finish of this process has been invaluable. I must
also thank Ms Amy Sinclair, Representative for Australia, New Zealand and the
Pacific at the Business and Human Rights Resource Centre, for delivering the
keynote address at the launch for this Issue on 26 September 2017.
I would like to thank the Journal’s Faculty Advisors, Professor Rosalind
Dixon and Associate Professor Lyria Bennett Moses, whose continuing
assistance is much appreciated by all of the members of the Executive
Committee. I also thank Professor George Williams AO, Dean of the UNSW
Faculty of Law, for supporting the work of the Journal.
I acknowledge the anonymous reviewers for generously donating their time
and expertise to give critical appraisals of the articles submitted to the Journal.
This enables the Executive Committee to make publication decisions and to pass
on feedback to the authors.
I also thank our Premier Sponsor Herbert Smith Freehills for hosting the
launch event for this Issue. I acknowledge our other Premier Sponsors, Allens
Linklaters and King Wood Mallesons, the generous support of whom enables the
Journal to maintain its high level of quality.
I owe a debt of gratitude to my fellow members of the Editorial Board for
their tireless work. I am grateful for their flexibility and for remaining assiduous
as the editing process has been revised. I also am very grateful to the members of
the Executive Committee with whom I served concurrently. It has been a great
consolation that this work, while seldom easy, is never without camaraderie.
Finally, on a personal note, I would like to thank God, my friends, and my
family for their support over the last year, and my life up until this point. I am
blessed to have so many places to turn to in times of both trial and triumph.

