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HARMING WOMEN WITH WORDS: THE FAILURE OF
AUSTRALIAN LAW TO PROHIBIT GENDERED HATE SPEECH

TANYA D’SOUZA,* LAURA GRIFFIN,** NICOLE SHACKLETON***
AND DANIELLE WALT****

In Australia, gendered hate speech against women is so pervasive
and insidious that it is a normalised feature of everyday public
discourse. It is often aimed at silencing women, and hindering their
ability to participate effectively in civil society. As governmental
bodies have recognised, sexist and misogynist language perpetuates
gender-based violence by contributing to strict gender norms and
constructing women as legitimate objects of hostility. Thus,
gendered hate speech, like other forms of hate speech, produces a
range of harms which ripple out beyond the targeted individual. The
harmful nature of vilification is recognised by the various
Australian laws which prohibit or address other forms of hate
speech. But as we map out in this article, gendered hate speech is
glaringly absent from most of this legislation. We argue that by
failing to address gendered hate speech, Australian law permits the
marginalisation of women and girls, and actively exacerbates their
vulnerability to exclusion and gender-based harm.

I INTRODUCTION
Since the shock victory of Donald Trump in the 2016 United States
presidential election, western nations like Australia have witnessed a renewal of
grassroots feminist activism, as movements such as #MeToo1 and #TimesUp2
continue to unfold across social media platforms and other public spaces.
Accompanying such movements has been vehement backlash by conservative
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voices,3 sometimes from unlikely quarters.4 Gender roles and relations are not
only the topic under debate – they also form the terrain upon which these
discussions and struggles are playing out. The same can be said of language: the
current shifts in cultural dynamics involve a contest over whose voices will be
heard, and whose shut down. Hateful speech has become a key weapon in this
struggle.
It is in this context that we focus on the issue of gendered hate speech
(‘GHS’), canvassing possible definitions, as well as analysing its effects, its legal
status, and its implications. Current approaches to defining and regulating hate
speech in Australian laws indicate possible definitions of GHS. In particular, we
examine how GHS could be defined broadly (progressively) or narrowly
(conservatively), reflecting a focus on either the victim and their experience, or
on broader public interests and security. Prohibiting GHS according to current
laws on vilification would likely reflect a more conservative approach, and even
prohibiting ‘offensive behaviour’ rather than vilification may still be interpreted
according to concerns for the public interest.5 This would be problematic in
various ways, given that it does not address the harm to and perspective of the
targeted individual, but would nonetheless represent a marked improvement over
current absent or inconsistent laws.
We argue that GHS is best understood in its broader socio-political context,
as a means by which patriarchal structures and norms are enforced through the
policing of women’s presence and their behaviour. GHS also produces a range of
troubling effects, not only on the individuals who are targeted, but on broader
social groups and dynamics. As government bodies and scholars alike have
confirmed, GHS can be seen as fuelling gender-based violence in Australia,
through the perpetuation of gender prejudice and hostility.
Despite these harms, GHS is alarmingly under-regulated in Australia. An
overview of Australian laws relating to vilification, offensive behaviour and the
urging of violence on the basis of identity, exposes the glaring absence of any
laws relating to hateful speech or speech inciting violence on the basis of gender
in almost all Australian jurisdictions. In contrast, sex and gender (or gender
identity) are recognised as important aspects of identity or categories of group
membership deserving of protective measures in Australian laws relating to
discrimination. But such anti-discrimination laws do not apply to individual
verbal attacks.
By failing to legislate against GHS in any meaningful or systematic way,
Australian law can be seen as complicit in the persistence of GHS, and by
3
4

5

Jia Tolentino, ‘The Rising Pressure of the #MeToo Backlash’, The New Yorker (online), 24 January 2018
<https://www.newyorker.com/culture/culture-desk/the-rising-pressure-of-the-metoo-backlash>.
See, eg, Jacqueline Maley, ‘Why the #MeToo “Backlash” is Bunkum’, The Sydney Morning Herald
(online), 19 January 2018 <https://www.smh.com.au/opinion/why-the-metoo-backlash-is-bunkum20180118-h0k97s.html>; Agnès Poirier, ‘After the #MeToo Backlash, an Insider’s Guide to French
Feminism’, The Guardian (online), 14 January 2018
<https://www.theguardian.com/world/2018/jan/14/french-feminists-catherine-deneuve-metoo-lettersexual-harassment>.
We do, however, advocate a limit in terms of defining GHS as speech that occurs in public. This
particular issue is discussed further in Part IV.
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extension, gender-based violence. This is one of the key ways in which our legal
system produces women’s vulnerability. We explain how a vulnerability analysis
takes us beyond the standard arguments about the harms of hate crime. Crucially,
it also helps to show why legislating against GHS would not simply be a
protective, paternalistic form of state intervention, but one which can support
women’s agency, especially their discursive and political agency in public
spaces.
Before proceeding, two things are worth noting. The first is to acknowledge
that there are other reasons to find statements that comprise GHS troubling. For
instance, the speech may constitute family/intimate partner violence, verbal
abuse and/or controlling and coercive behaviour. Likewise, conduct involving
GHS may overlap with other areas of law, such as harassment or assault.
Although we do not discuss these other areas of law or reasons for concern, we
are conscious of them. But our focus in this article is specifically on the nature of
GHS as hate speech and its place in Australian laws as such.
Second, we acknowledge the ways in which ‘proposals to regulate hate
speech invariably end up citing such speech at length’, and that the recirculation
of such speech ‘inevitably reproduces trauma as well’.6 However, avoiding such
repetition at all costs can also be counter-productive, as ‘[k]eeping such terms
unsaid and unsayable can also work to lock them in place, preserving their power
to injure’.7 Troubled by the ways in which scholarly and other literature
sometimes include instances of hate speech seemingly for shock value as much
as for pedagogical or analytical purposes, we have chosen to repeat GHS
sparingly rather than gratuitously in this article. We also warn readers that in
some places where examples are provided, the content may cause offence.

II HATE SPEECH AS A HATE CRIME
A Defining Hate Crime
In recent decades, hate crime has emerged as a ‘significant social, political
and legal concern’.8 It is difficult to conceptualise hate crime, or how it differs
from other crime. One reason for this is that hate crime occurs ‘within a
particular historical and cultural context’, and whether or not an ordinary crime is
actually a hate crime can only be determined in light of that context.9 Hate crime

6
7
8

9

Judith Butler, Excitable Speech: A Politics of the Performative (Routledge, 1997) 37.
Ibid 38.
Gail Mason et al, Policing Hate Crime: Understanding Communities and Prejudice (Routledge, 2017) 4.
See also William G Doerner and Steven P Lab, Victimology (Routledge, 8th ed, 2017) 378. Although hate
crimes have existed throughout history, it was not until 1978 that California became the first American
state to create legislation against hate crimes: at 378.
Bhikhu Parekh, ‘Is There a Case for Banning Hate Speech?’ in Michael Herz and Peter Molnar (eds), The
Content and Context of Hate Speech: Rethinking Regulation and Responses (Cambridge University Press,
2012) 37, 41. An example of this is the swastika. There is a significant difference between spray painting
a smile on a brick wall and spray painting a swastika on a brick wall. Both of these actions can be
considered a crime. However, a swastika is not just a symbol or decoration, but a message intrinsically
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is not restricted to any particular type of criminal act. Almost any type of crime,
including property, personal and sexual, which is committed with bias or
prejudice as the underlying motive, can be classified as a hate crime. Criminal
offences that have included hate speech, hate symbols, offenders with prior ties
to organised hate groups, and even the timing of the incident (for example,
coinciding with a holy day) may elevate an offence to hate crime status.10 A
distinction between graffiti and a hate crime may be as simple as the choice of
image, such as a swastika. For crimes such as homicide, multiple offenders,
excessive force, taunts, torture, and mutilation may distinguish hate crimes from
parallel offences.11 Critically, hate crimes can be distinguished from other forms
of violence, which often include some form of relationship; hate crimes often
involve the targeting of strangers.12 When crimes involve known victims they
tend to occur without motive beyond the person’s actual or perceived
membership to a group.13
The term ‘hate crime’ has at times been used interchangeably with ‘bias
crime’ or ‘prejudice-related crime’.14 These terms also capture the idea that ‘hate
crimes’ are not always motivated by hatred, but may instead be motivated by
prejudice, contempt or intense dislike.15 Definitions of hate crime vary, but tend
to include the recognition of a targeted or minority group, the suggestion of
prejudice or hatred as a motivator, and the notion of a victim as targeted on the
basis of their actual or perceived membership in a group.16 As a result, offences
occur outside of other criminal motivators, such as substance abuse, jealousy, or
money. Critically, the offender’s perception of the victim will inform whether an
action is to be considered a hate crime. Their perception of the victim being a
member of a targeted group need not be accurate, only present and considered a
motivation for the offender.17 As a category of criminal behaviour, hate crimes
therefore exist in recognition of the complex motivations for hatred, as well as

10
11

12

13
14
15
16

17

and inextricably linked to the horrors of the Holocaust. As such, the historical context of the Holocaust
transforms the crime of damaging property into a hate crime.
James J Nolan III et al, ‘Learning to See Hate Crimes: A Framework for Understanding and Clarifying
Ambiguities in Bias Crime Classification’ (2004) 17 Criminal Justice Studies 91.
Jenny Mouzos and Sue Thompson, ‘Gay-Hate Related Homicides: An Overview of Major Findings in
New South Wales’ (Paper No 155, Trends & Issues in Crime and Criminal Justice, Australian Institute of
Criminology, June 2000) 2–3; Peter Dunn, ‘Men as Victims: “Victim” Identities, Gay Identities, and
Masculinities’ (2012) 27 Journal of Interpersonal Violence 3442, cited in Rob White and Santina
Perrone, Crime, Criminality and Criminal Justice (Oxford University Press, 2nd ed, 2015) 224.
Mouzos and Thompson, above n 11, 4–5; Neil Chakraborti and Jon Garland, ‘Reconceptualizing Hate
Crime Victimization through the Lens of Vulnerability and “Difference”’ (2012) 16 Theoretical
Criminology 499.
Jon Garland, ‘Difficulties in Defining Hate Crime Victimization’ (2011) 18(1) International Review of
Victimology 25, cited in White and Perrone, above n 11, 224.
White and Perrone, above n 11, 223.
Parekh, above n 9, 40.
See, eg, Frederick M Lawrence, Punishing Hate: Bias Crimes under American Law (Harvard University
Press, 1999) 9; Gail Mason, ‘Hate Crime Laws in Australia: Are They Achieving Their Goals?’ (2009) 33
Criminal Law Journal 326, 326–7; Gail Mason and Andrew Dyer, ‘A Negation of Australia’s
Fundamental Values: Sentencing Prejudice-Motivated Crime’ (2013) 36 Melbourne University Law
Review 872.
Doerner and Lab, above n 8, 376–7.

2018

Harming Women with Words

943

the profound impacts of hate crime on targeted groups, and wider society as a
whole. In this way, hate crimes can be seen as a recognition of, and response to,
vulnerability generated in an unequal society.
B Hate Speech as a Hate Crime
Hate speech is a particularly heinous form of hate crime as it threatens
democratic ideals and causes direct harm to its targets as well as indirect harm to
the community at large.18 The purpose of hate speech is to ‘exclude its targets
from participating in the broader deliberative processes required for democracy
to happen, by rendering them unworthy of participation and limiting the
likelihood of others recognising them as legitimate participants in speech’.19 Hate
speech clearly fits within the category of hate crime: hate speech is ‘prejudice
enacted through speech’, and is used by the perpetrator to express hatred of,
contempt for, or encourage violence against, an individual or a group of
individuals on the basis of a particular feature or set of features.20
Hate speech also has similar effects as other forms of hate crimes. Hate
speech is more than merely offensive; it directly and negatively impacts the
individual target and causes harms in tangible ways.21 Targets of hate speech feel
fear, may be nervous to enter public spaces or participate in discourse, and may
change their behaviour or appearance in an attempt to avoid hate speech.22 Hate
speech directly discriminates against its targets,23 and encourages other members
of society to view the targets as undesirable, and as legitimate objects of
hostility.24
There is no settled legal definition of hate speech. Definitions vary depending
on the country, jurisdiction (in a federal system such as Australia), and whether
the law prohibiting hate speech is civil or criminal. Examples of hate speech
definitions include: ‘speech or expression which is capable of instilling or
inciting hatred of, or prejudice towards, a person or group of people on a specific
ground’,25 and ‘a public act inciting hatred, serious contempt or ridicule of a

18
19

20
21
22
23
24
25

Katharine Gelber, Speech Matters: Getting Free Speech Right (University of Queensland Press, 2011) 84.
Ibid. See also Katharine Gelber, ‘Reconceptualizing Counterspeech in Hate Speech Policy (with a Focus
on Australia)’ in Michael Herz and Peter Molnar (eds), The Content and Context of Hate Speech:
Rethinking Regulation and Responses (Cambridge University Press, 2012) 198, 210–11; Katharine
Gelber, ‘Hate Speech – Definitions and Empirical Evidence’ (2017) 32 Constitutional Commentary 619,
625; James Weinstein, ‘Hate Speech Bans, Democracy and Political Legitimacy’ (2017) 32
Constitutional Commentary 527; Robert Post, ‘Participatory Democracy and Free Speech’ (2011) 97
Virginia Law Review 477.
Gelber, Speech Matters, above n 18, 83.
Ibid.
Parekh, above n 9, 44; Laura Beth Nielsen, ‘Subtle, Pervasive, Harmful: Racist and Sexist Remarks in
Public as Hate Speech’ (2002) 58 Journal of Social Issues 265.
Gelber, ‘Hate Speech’, above n 19, 625.
Parekh, above n 9, 41.
Katharine Gelber and Adrienne Stone, ‘Introduction’ in Katharine Gelber and Adrienne Stone (eds), Hate
Speech and Freedom of Speech in Australia (Federation Press, 2007) xiii, quoted in Gelber, Speech
Matters, above n 18, 83.

944

UNSW Law Journal

Volume 41(3)

person based on a specific ground’.26 This latter definition has been analysed by
Weston-Scheuber, who notes that in different scenarios, ‘“public” and “private”
are capable of different interpretations’.27 In addition, legal definitions of hate
speech often require that the speech be capable of ‘inciting’ violence, hatred or
attack against the targeted group.28 Accordingly, these definitions require that the
act of hate speech be performed in public, and be so severe that it could incite
other people to attack or ridicule the targeted group.
One reason for the focus on incitement in general hate speech definitions may
be that the western understanding of freedom of speech is largely born of article
19 of the International Covenant on Civil and Political Rights (‘ICCPR’), which
states that limitations on freedom of expression are legitimate if they are
necessary ‘[f]or the protection of national security or of public order’.29 In
addition, many hate speech laws in western states derive from the human rights
basis for ‘sedition’.30 Article 20(2) of the ICCPR states that ‘[a]ny advocacy of
national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence shall be prohibited by law’.31 The crime of sedition is
enshrined in Australia in sections 80.2A and 80.2B in the Commonwealth
Criminal Code.32 In 2005, the Australian Government introduced amendments to
section 80.2, framing the reform as necessary in order to protect both security
and human rights; however, it is clear that the purpose of the legal change was to
expand the scope of prohibition of the incitement of terrorism.33 As in this
example, in Australia, hate speech has been criminalised when it threatens public
26
27
28

29

30

31
32
33

Kylie Weston-Scheuber, ‘Gender and the Prohibition of Hate Speech’ (2012) 12(2) Queensland
University of Technology Law and Justice Journal 132, 137.
Ibid 146.
See, eg, Racial and Religious Tolerance Act 2001 (Vic) s 7(1): ‘A person must not, on the ground of the
race of another person or class of persons, engage in conduct that incites hatred against, serious contempt
for, or revulsion or severe ridicule of, that other person or class of persons’ (emphasis added); Racial
Vilification Act 1996 (SA) s 4: ‘A person must not, by a public act, incite hatred towards, serious
contempt for, or severe ridicule of, a person or group of persons on the ground of their race’ (emphasis
added); Discrimination Act 1991 (ACT) s 67A(1): ‘It is unlawful for a person to incite hatred toward,
revulsion of, serious contempt for, or severe ridicule of a person or group of people on the ground of any
of the following’ (emphasis added). On 27 June 2018, the New South Wales Parliament enacted
legislation (Crimes Amendment (Publicly Threatening and Inciting Violence) Act 2018 (NSW)) which
created a new provision in the Crimes Act 1900 (NSW). The new provision, s 93Z(1), reads: ‘A person
who, by a public act, intentionally or recklessly threatens or incites violence towards another person or a
group of persons on any of the following grounds is guilty of an offence’ (emphasis added).
Opened for signature 16 December 1966, 999 UNTS 171 (entered into force 23 March 1976) art 19(3)(b).
See also Katharine Gelber and Luke McNamara, ‘The Effects of Civil Hate Speech Laws: Lessons from
Australia’ (2015) 49 Law & Society Review 631; Sarah Joseph and Melissa Castan, The International
Covenant on Civil and Political Rights – Cases, Materials and Commentary (Oxford University Press, 3rd
ed, 2013) 590 ff, 604; Parekh, above n 9, 37.
See, eg, the short discussion of the history of sedition in Simon Bronitt and James Stellios, ‘Sedition,
Security and Human Rights: “Unbalanced” Law Reform in the “War on Terror”’ (2006) 30 Melbourne
University Law Review 923, 925–8.
ICCPR art 20(2); Parekh, above n 9, 37.
Criminal Code Act 1995 (Cth) sch 1 (‘Criminal Code’) ss 80.2A, 80.2B. We discuss these sections of the
Criminal Code further below.
Criminal Code s 80.2, as amended by Anti-Terrorism Act (No 2) 2005 (Cth) sch 7 item 12; Bronitt and
Stellios, above n 30, cited in Weston-Scheuber, above n 26, 135.
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order or the security of the state. Any focus on vulnerability is arguably grounded
in social control, rather than protection for marginalised groups.
Another reason why definitions of hate speech often require that the hate
speech be capable of ‘inciting violence’ is to raise the threshold of harm required
in order for the hate speech to be prohibited by law. Although debate continues,
most academics agree that not all instances of hate speech should be prohibited
by law; requiring that the hate speech be serious enough to be capable of inciting
violence is one way to ensure that only the most severe cases of hate speech are
caught by legislation.34 This is particularly true if the hate speech is prohibited by
criminal law, which requires a greater threshold of harm to be reached than civil
law, as the penalty imposed on perpetrators often involves the loss of liberty.35
However, this is not always the case; NSW has enacted civil laws prohibiting
hate speech that ‘incite[s] hatred towards, serious contempt for, or severe ridicule
of, a person or group of persons on the ground of the race of the person or
members of the group’.36
The nature of hate speech as a hate crime, and therefore as a serious matter
worth proscribing, is evidenced by the range of laws which address vilification
and like practices throughout Australia. The next part provides an overview of
such laws, with particular focus on whether they cover hate speech on the basis
of gender.

III LEGISLATING AGAINST HATE SPEECH IN AUSTRALIA
This part will outline how GHS is (or is not) addressed within the Australian
legislative framework by examining both hate speech laws and antidiscrimination laws at the federal and state/territory levels. We will begin our
analysis by outlining the current statutory framework addressing hate speech
within federal and state/territory jurisdictions. The wording used in these
provisions is also discussed and specific focus is given to those provisions that
include sex and/or gender as an attribute. We also briefly address the federal
Criminal Code as it relates to the urging of violence against groups or members
of groups with particular attributes. Moving on from the hate speech analysis, we
will canvass anti-discrimination legislation within both federal and state/territory
jurisdictions. Specifically, this analysis will include an examination of the ways
in which protection is afforded in instances of discrimination on the basis of sex
and/or gender.

34
35
36

Gelber, ‘Reconceptualizing Counterspeech’, above n 19, 200.
Ibid. See also Katharine Gelber and Luke McNamara, ‘Private Litigation to Address a Public Wrong: A
Study of Australia’s Regulatory Response to “Hate Speech”’ (2014) 33 Civil Justice Quarterly 307.
Katharine Gelber and Luke McNamara, ‘Anti-Vilification Laws and Public Racism in Australia:
Mapping the Gaps between the Harms Occasioned and the Remedies Provided’ (2016) 39 University of
New South Wales Law Journal 488, 491; Anti-Discrimination Act 1977 (NSW) s 20C, as inserted by AntiDiscrimination (Racial Vilification) Amendment Act 1989 (NSW) sch 1 item 1.
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As mentioned in the introduction, specific instances of GHS may breach
other areas of law, such as harassment, assault, stalking or cyberbullying.37 For
example, in March 2018, the Commonwealth Legal and Constitutional Affairs
References Committee reported on the Adequacy of Existing Offences in the
Commonwealth Criminal Code and of State and Territory Laws to Capture
Cyberbullying.38 Numerous submissions and evidence presented to the
Committee, outlined examples of cyberbullying and harassment against female
journalists that would constitute GHS.39 Existing criminal offences in the federal
Criminal Code could be used to prosecute perpetrators of this type of
behaviour.40 GHS may also take the form of incitement to commit rape or sexual
assault, which is prohibited in some jurisdictions.41 However, although many
instances of GHS would be prohibited by existing offences targeting specific
kinds of conduct, gaps in the law remain.42 There are many instances of GHS, as
defined in the coming sections of this article, which would not be prohibited by
current legislation. For example, GHS that is likely to ‘offend, insult, humiliate
or intimidate’ may not constitute an offence under existing law (unlike racist hate
speech, as prohibited by section 18C of the Racial Discrimination Act 1975 (Cth)
(‘RDA’)). Thus, existing laws which address particular forms of GHS can be said
to be inadequate or under-inclusive. There is also symbolic importance to the
legal recognition and prohibition of GHS per se. Simply reviewing existing
piecemeal provisions which address particular forms of GHS would arguably
misrecognise or overlook the phenomenon of GHS itself, and its harms as a form
of hate speech against a particular demographic group.43 Focusing on hate
37

38

39

40
41

42

43

See Sex Discrimination Act 1984 (Cth) pt 2 div 3 ‘Sexual Harassment’; Crimes Act 1900 (NSW) s 61
‘Common Assaults Prosecuted by Indictment’; Crimes Act 1958 (Vic) s 21A ‘Stalking’; Nicola Henry
and Anastasia Powell, ‘Sexual Violence in the Digital Age: The Scope and Limits of the Criminal Law’
(2016) 25 Social & Legal Studies 397, 410.
Senate Legal and Constitutional Affairs References Committee, Parliament of Australia, Adequacy of
Existing Offences in the Commonwealth Criminal Code and of State and Territory Criminal Laws to
Capture Cyberbullying (2018).
See, eg, Evidence to Senate Legal and Constitutional Affairs References Committee, Parliament of
Australia, Canberra, 7 March 2018, 12 (Van (Vanessa) Badham, Media Section Vice President, Media,
Entertainment & Arts Alliance), quoted in Senate Legal and Constitutional Affairs References
Committee, above n 38, 22 [2.43]; Victorian Women Lawyers, Submission No 5 to Senate Legal and
Constitutional Affairs References Committee, Parliament of Australia, Adequacy of Existing Offences in
the Commonwealth Criminal Code and of State and Territory Criminal Laws to Capture Cyberbullying,
2017, 5.
See, eg, Criminal Code ss 474.14–474.17, 474.29A. In particular, s 474.17 prohibits ‘[u]sing a carriage
service to menace, harass or cause offence’.
Crimes Act 1958 (Vic) s 43 ‘Threat to Commit a Sexual Offence’; Crimes Act 1900 (NSW) s 80G
‘Incitement to Commit Sexual Offence’; Henry and Powell, ‘Sexual Violence in the Digital Age’, above
n 37, 410.
See, eg, Victorian Women Lawyers, above n 39; Women in Media, Submission No 26 to Senate Legal
and Constitutional Affairs References Committee, Parliament of Australia, Adequacy of Existing Offences
in the Commonwealth Criminal Code and of State and Territory Criminal Laws to Capture
Cyberbullying, October 2017.
On the application of Nancy Fraser’s concept of ‘misrecognition’ to understandings of and responses to
harassment and violence experienced by women, see Nicola Henry and Anastasia Powell, ‘Embodied
Harms: Gender, Shame and Technology-Facilitated Sexual Violence’ (2015) 21 Violence Against Women
758, 770–2.
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speech/vilification legislation and discrimination legislation thus allows us to
analyse not simply how conduct constituting GHS is or is not addressed by
existing laws, but the legal recognition of GHS itself.
This analysis reveals that GHS is glaringly absent from any legislative
provisions addressing types of hate speech/vilification or urging of violence on
the basis of identity in Australia. There are almost no legislative provisions that
address gender as a ground for vilification or offensive behaviour, and the
legislation that does address sex and/or gender as protected categories is varied in
scope across jurisdictions. What is more, gender is an identity marker or category
that is offered protection in anti-discrimination law, but such laws do not extend
to hate speech by individuals. Based upon our examination of the legislative
framework within Australia, we show that current hate speech and antidiscrimination legislation ultimately fails to prohibit or address GHS directly.
A Anti-Vilification Legislation
As summarised in Table 1 below, most jurisdictions in Australia have
legislation prohibiting hate speech on the basis of various identities, including
race, religion or sexuality.44 Almost all of these legislative provisions address
hate speech in the form of vilification (with the exception of Commonwealth
legislation which instead refers to offensive behaviour). Generally, vilification is
defined as conduct that incites hatred against, serious contempt for, or severe
ridicule of a person or class of persons based on a particular attribute.45

44
45

The single exception is the Northern Territory, where no hate speech legislation has been enacted.
Section 67A of the Discrimination Act 1991 (ACT) and ss 7 and 8 of the Racial and Religious Tolerance
Act 2001 (Vic) also include conduct that incites repulsion of a person or class of persons based on race or
religion. Sections 76–9 of the Criminal Code Compilation Act 1913 (WA) includes conduct that is
intended to increase animosity towards a racial group or a person as a member of a racial group.
‘Animosity towards’ is defined in s 76 as ‘hatred of or serious contempt for’.
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At the federal level, legislation addressing hate speech is contained within
section 18C of the RDA. Briefly, the provision prohibits offensive behaviour
where it is likely to ‘offend, insult, humiliate or intimidate’ another based on
their race, colour or national or ethnic origin.46 In itself, section 18C has been the
subject of relatively recent controversy, as some have criticised it as having
unnecessarily expanded coverage of ‘trivial interests’,47 and suggested that it
should instead be confined to threats of physical violence or incitement of
hatred.48
The well-known case of Eatock v Bolt considered section 18C and, in
particular, the words ‘offend, insult, humiliate or intimidate’.49 Briefly, the facts
of the case concerned a series of newspaper articles and blog posts written by
journalist Andrew Bolt, in which he described several prominent light-skinned
Aboriginal people (the applicants) as ‘not genuinely Aboriginal and were
pretending to be Aboriginal so they could access benefits only available to
Aboriginal people’.50 In his judgment, Bromberg J stated that section 18C was:
concerned with consequences it regards as more serious than mere personal hurt,
harm or fear … s 18C is concerned with mischief that extends to the public
dimension. A mischief that is not merely injurious to the individual, but is
injurious to the public interest and relevantly, the public’s interest in a socially
cohesive society.51

Bromberg J recognised the relationship between harm to the victim and harm
to the community and society in general, and even went further by adding that, in
seeking to promote tolerance and protect against intolerance, the RDA should
also include in its objective, tolerance for and acceptance of racial and ethnic
diversity.52 To this end, Bromberg J concluded that ‘the protection of reputation
and the protection of people from offensive behaviour based on race are both
conducive to the public good’.53
Although almost all states and territories have some form of hate speech
legislation (see Table 1), hate speech directed at race, religion and sex and/or
gender attributes are protected to varying extents. The Northern Territory also
remains a notable exception, as it has not (yet) addressed vilification or offensive
behaviour upon any attribute or ground.54 Racial vilification is covered in all
46
47

48
49
50
51
52
53
54

RDA s 18C.
The words contained within s 18C, ‘offend, insult and humiliate’ are described by some politicians as
merely ‘hurt feelings’: see Emma Griffiths, ‘Racial Discrimination Act Amendment: Federal Government
Leaves Open Possibility of Altering Proposed Changes’, ABC News (online), 26 March 2014
<http://www.abc.net.au/news/2014-03-25/racial-discrimination-act-changes-george-brandis/5343464>.
For further discussion upon this issue, see Elizabeth Hicks, ‘Context and the Limits of Legal Reasoning:
The “Victim Focus” of Section 18C in Comparative Perspective’ (2016) 44 Federal Law Review 257.
(2011) 197 FCR 261.
Ibid 270 [3] (Bromberg J).
Ibid 324 [263].
Ibid 338 [334].
Ibid 350 [390].
However, as of September 2017, the Department of the Attorney-General and Justice (NT) has published
a discussion paper addressing the possible introduction of anti-vilification laws prohibiting offensive
conduct on the basis of race, religious belief, disability, sexual orientation, gender identity and intersex
status: see Department of the Attorney-General and Justice, ‘Modernisation of the Anti-Discrimination
Act’ (Discussion Paper, Northern Territory Government, September 2017).
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jurisdictions, with the exception of the Northern Territory. Hate speech directed
at religion is only addressed in Victoria, ACT, Queensland and Tasmania.
Vilification on the grounds of sexuality (homosexuality, sexual orientation or
sexual activity) is addressed in NSW, ACT, Queensland and Tasmania.
With regards to gender, the scope of prohibition again becomes even more
variable and piecemeal. For example, intersex status vilification is covered in
ACT, and transgender vilification is explicitly addressed in NSW. But the basic
category of gender – or more accurately ‘gender identity’ – is covered only in
ACT, Queensland and Tasmania. While at first glance this appears to cover GHS,
upon closer inspection we see that these provisions reflect a concern for
transgender vilification. Thus in the Queensland legislation, ‘gender identity’ is
defined by reference to a person who (a) identifies, or has identified, as a
member of the opposite sex by living or seeking to live as a member of that sex;
or (b) is of indeterminate sex and seeks to live as a member of a particular sex.
The ACT and Tasmanian legislation share a more inclusive definition of ‘genderidentity’, as encompassing the gender-related identity, appearance or mannerisms
or other gender-related characteristics of a person, with or without regard to the
person’s designated sex at birth. This is the current extent of vilification
legislation directly addressing gender-based hate speech in Australia.
The picture is similarly bleak when we consider federal criminal law. The
Criminal Code prohibits urging violence (or the use of force) against a group on
the basis of race, religion, nationality, national or ethnic origin or political
opinion.55 It likewise prohibits urging violence (or the use of force) against an
individual on the basis of their (believed) membership of a group – again on the
basis of race, religion, nationality, national or ethnic origin or political opinion.56
Both of these provisions are limited in several ways, including requirements for
an intention that the violence will occur, and that the use of force or violence
would threaten the peace, order and good government of the Commonwealth.
Once again, gender is conspicuously absent from the list of group identities
protected under these provisions.
B Anti-Discrimination Legislation
However, gender or sex is not an unknown aspect of identity or category of
group membership in Australian law. All jurisdictions in Australia have enacted
legislation addressing prejudice or persecution on the basis of sex or gender
(among other grounds) in the form of anti-discrimination legislation. Although
slight differences between the jurisdictions exist, generally discrimination is
defined as unfavourable (or less favourable) treatment of a person on the basis of
a particular protected attribute. Discrimination may be direct or indirect, and
unfavourable treatment may take such forms as exclusion, restriction, or

55
56

Criminal Code s 80.2A.
Criminal Code s 80.2B.
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imposition of extra conditions or requirements.57 Different attributes are covered
in the various jurisdictions, as summarised in Table 2.

Jurisdictionally across Australia, all states/territories have enacted legislation
prohibiting discriminatory conduct on the basis of race. Most jurisdictions also
prohibit discriminatory conduct on the basis of religion, with the interesting
exception of NSW: whilst it has no explicit provision prohibiting religious
discrimination, the Anti-Discrimination Act 1977 (NSW) does define ‘race’ as
57

See, eg, Equal Opportunity Act 2010 (Vic) s 7; Anti-Discrimination Act 1996 (NT) s 20; Discrimination
Act 1991 (ACT) s 8.
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including colour, nationality, descent and ethnic, ethno-religious or national
origin.58 Notably, a prohibition on discrimination directed at religion or religious
belief is absent from federal legislation.
With regard to sexuality, discrimination based on sexual orientation is
prohibited in Victoria, SA, Tasmania and WA; sexuality discrimination is
prohibited in ACT, Queensland and NT; lawful sexual activity discrimination is
addressed in Victoria, Tasmania and Queensland; and homosexual discrimination
is addressed in NSW.
As with vilification legislation discussed above, discrimination on the basis
of sex or gender is prohibited to varying degrees, with wide variation between
the jurisdictions. Discrimination based upon intersex status is prohibited in the
ACT, Tasmania and SA, while transgender discrimination is addressed in NSW,
and gender history discrimination is addressed in WA. Gender discrimination is
prohibited in Tasmania; however, the legislation does not define the term
‘gender’.59 At the federal level, the Sex Discrimination Act 1984 (Cth) addresses
sex and/or gender by prohibiting discrimination on the basis of sex, sexual
orientation, gender identity and intersex status. Definitions of ‘gender identity’
vary across jurisdictions; however, they all seek to protect transgender people,
whether or not they have had medical intervention, and arguably, people who are
gender non-binary, or gender non-conforming.60 ‘Sex discrimination’ is defined
58

59
60

Anti-Discrimination Act 1977 (NSW) s 4. Whilst there is no definition of ‘ethno-religious’ in this
legislation, Thornton and Luker define ‘ethno-religious’ as where ethnicised identity is formed in relation
to religion and where religious belief is a characteristic or an identifying marker of ethnicity: Margaret
Thornton and Trish Luker, ‘The Spectral Ground: Religious Belief Discrimination’ (2009) 9 Macquarie
Law Journal 71, 79. The case of Ekermawai v Network Ten Pty Ltd [2008] NSWADT 334 stated that the
meaning of ‘ethno-religious’ has ‘classified Jews as members of an ethno-religious group whereas
Muslims, who come from diverse ethnic backgrounds, [are] not … characterised as a race’: at [7]
(Hennessy DP). See also Helen Pringle, ‘Regulating Offence to the Godly: Blasphemy and the Future of
Religious Vilification Laws’ (2011) 34 University of New South Wales Law Journal 316.
Anti-Discrimination Act 1998 (Tas) s 16(e).
See Sex Discrimination Act 1984 (Cth) s 4:
gender identity means gender-related identity, appearance or mannerisms or other gender-related
characteristics of a person (whether by way of medical intervention or not), with or without regard to the
person’s designated sex at birth;

Equal Opportunity Act 2010 (Vic) s 4:
gender identity means –
(a) the identification on a bona fide basis by a person of one sex as a member of the other sex (whether or
not the person is recognised as such) –
(i) by assuming characteristics of the other sex, whether by means of medical intervention, style of
dressing or otherwise; or
(ii) by living, or seeking to live, as a member of the other sex; or
(b) the identification on a bona fide basis by a person of indeterminate sex as a member of a particular sex
(whether or not the person is recognised as such) –
(i) by assuming characteristics of that sex, whether by means of medical intervention, style of
dressing or otherwise; or
(ii) by living, or seeking to live, as a member of that sex;

Equal Opportunity Act 1984 (SA) s 29(2a):
For the purposes of this Act, a person discriminates on the ground of gender identity –
(a) if the person treats another unfavourably because the other is or has been a person of a particular
gender identity or because of the other’s past sex; or
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broadly in the Sex Discrimination Act 1984 (Cth), which prohibits discrimination
‘by reason of: (a) the sex of the aggrieved person; (b) a characteristic that
appertains generally to persons of the sex of the aggrieved person; or (c) a
characteristic that is generally imputed to persons of the sex of the aggrieved
person’.61
Despite offering important and wide-ranging protection to those who
experience persecution or inequities on the basis of sex or gender, there are
important limitations to discrimination legislation for the purposes of our
analysis in this article. Such legislation, even where it defines sex or gender as a
protected attribute, only prohibits unfavourable treatment in certain
circumstances. These circumstances tend to address such potential discriminators
as employers, partners in partnerships, qualifying bodies, educational authorities,
providers of goods or services, and accommodation providers.62 Simply put,
discrimination legislation is aimed at the decision-making processes of
institutional actors, and protecting individuals from unfair treatment by such
actors. Thus, despite demonstrating legislators’ awareness of sex or gender (or
gender identity) as attributes upon which individuals experience unjust treatment,
discrimination laws fail to offer any protection against GHS per se.
This section has offered an outline of the areas of Australian law most
relevant to hate speech on the basis of gender – namely, vilification laws
(alongside federal legislation on offensive behaviour or urging of violence
(b) if the person treats another unfavourably because the other does not comply, or is not able to comply,
with a particular requirement and –
(i) the nature of the requirement is such that a substantially higher proportion of persons who are
not persons of a particular gender identity comply, or are able to comply, with the requirement than
of those of the particular gender identity; and
(ii) the requirement is not reasonable in the circumstances of the case; or
(c) if the person treats another unfavourably on the basis of a characteristic that appertains generally to
persons of a particular gender identity, or on the basis of a presumed characteristic that is generally
imputed to persons of a particular gender identity; or
(d) if the person requires a person of a particular gender identity to assume characteristics of a sex with
which the person does not identify; or
(e) if the person treats another unfavourably because of an attribute of or a circumstance affecting a
relative or associate of the other, being an attribute or circumstance described in the preceding paragraphs;

Discrimination Act 1991 (ACT) Dictionary:
gender identity means the gender-related identity, appearance or mannerisms or other gender-related
characteristics of a person, with or without regard to the person’s designated sex at birth.

Note gender identity includes the gender identity that the person has or has had in the past, or is thought
to have or have had in the past: Anti-Discrimination Act 1998 (Tas) s 3:
gender identity means the gender-related identity, appearance or mannerisms or other gender-related
characteristics of an individual (whether by way of medical intervention or not), with or without regard to
the individual’s designated sex at birth, and includes transsexualism and transgenderism;

Anti-Discrimination Act 1991 (Qld) s 4:
gender identity, in relation to a person, means that the Person –
(a) identifies, or has identified, as a member of the opposite sex by living or seeking to live as a member
of that sex; or
(b) is of indeterminate sex and seeks to live as a member of a particular sex.

61
62

Sex Discrimination Act 1984 (Cth) s 5.
See, eg, Sex Discrimination Act 1984 (Cth) pt II divs 1–2.
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against protected groups) and anti-discrimination laws. Overall, this outline has
illustrated a blatant absence of legislation directly targeting GHS. Many other
attributes are offered protection under anti-vilification laws, and gender
discrimination is prohibited in various jurisdictions. But there currently exists an
undeniable gap in Australian law on the particular phenomenon of hate speech on
the basis of gender. In the next Part we concentrate on this gap by analysing GHS
and considering ways in which it could be defined through legislation.

IV DEFINING GENDERED HATE SPEECH
A What is Gendered Hate Speech?
So far, in this article, we have discussed hate crimes and hate speech
generally, and we have analysed the current legislative framework for hate
speech in Australia. It is clear that, currently, GHS is not consistently or
adequately legislated on in Australia. Although largely unrecognised by law,
GHS permeates all levels of social interactions and spaces from media
personalities,63 to educational institutions,64 and social media outlets.65 Many
examples of GHS, some of which are discussed in the remainder of this article,
show that whilst the degree of harm varies, GHS is so prevalent as to be
customary and, in some circumstances, is even openly defended.66
In this section of the article, we will discuss two crucial issues. First, we
discuss our choice of the term ‘gendered’ rather than ‘sexist’ or ‘misogynist’ hate
speech, and whom we perceive to be the targets of GHS, namely women.
Secondly, we discuss the different ways of defining GHS, particularly by
outlining a conservative definition and a more progressive definition of GHS,
considering the benefits and pitfalls of each.
By itself, gender refers to a socially constructed category that consists of a set
of underlying assumptions, values and models about masculinity and
femininity.67 Gender norms concerning males and females are entrenched in
63

64

65

66
67

See, eg, Melissa Davey, ‘Eddie McGuire Defends Comments About “Drowning” Writer Caroline
Wilson’, The Guardian (online), 20 June 2016 <https://www.theguardian.com/sport/2016/jun/20/eddiemcguire-defends-comments-about-drowning-writer-caroline-wilson>; Van Badham, ‘I’m Still Reeling
From Q&A – But Not Because I Was Called “Hysterical”’, The Guardian (online), 12 July 2016
<https://www.theguardian.com/commentisfree/2016/jul/12/im-still-reeling-from-qa-but-not-because-iwas-called-hysterical>; Tarang Chawla, ‘Survivor Advocate Tarang Chawla’s Challenge to Steve Price’,
news.com.au (online), 12 July 2016 <http://www.news.com.au/entertainment/tv/survivor-advocatetarang-chawlas-challenge-to-steveprice/news-story/a188725853ee6570ff00ec7ad284c118>.
Aparna Balakumar, ‘“Rackweb” Slut-Shames Female Students at Sydney University’s Wesley College’,
SBS News (online), 20 May 2016 <http://www.sbs.com.au/news/article/2016/05/11/rackweb-slut-shamesfemale-students-sydney-universitys-wesley-college>.
Kim Agius, ‘Facebook Removes Blokes Advice Page after Anti-Domestic Violence Petition Launched’,
ABC News (online), 10 August 2016 <http://www.abc.net.au/news/2016-08-10/controversial-facebookpage-blokes-advice-shut-down/7712300>.
See, eg, the sources cited in above n 63.
Sabrina Gilani, ‘Transforming the “Perpetrator” into the “Victim”: The Effect of Gendering Violence on
the Legal and Practical Responses to Women’s Political Violence’ (2010) 1 Australian Journal of Gender
and Law 1, 4.
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public life and tend to be internalised and preserved within society,68 while
gender models revolve around traditional male and female conduct, roles and
activities. Broadly stated, in traditional gender norms, pacifist, compassionate,
nurturing and benign traits typify femininity whilst masculinity is portrayed as
quintessentially warring, ruthless, competitive and aggressive.69 Feminist
scholarship has for almost two decades emphasised the nature of gender as
socially constructed and performative.70
By using the term ‘gendered hate speech’ we seek to draw attention to the
ways in which such speech is not simply focused on making claims regarding
biological realities of sex differentiation.71 For this reason, it is not simply
‘sexist’ hate speech. Rather, GHS can be understood as a practice by which
gender is socially constructed on an ongoing basis, and where gendered norms
and expectations are wielded in language-based attacks on individuals. Thus,
GHS often takes the form of reprimands against an individual for behaviour
which is perceived as a failure to conform to gender norms. Women are ‘more
likely to be attacked when they [are] not performing gender appropriately’.72 We
do not explore further the question of deliberate behaviour which can attract or
give rise to GHS (which is essentially akin to engaging in victim blaming, by
locating the cause of GHS in a target’s conduct rather than a perpetrator’s).
The fact that lesbians are subjected to GHS, both because they are women
and because they are lesbians, demonstrates the way in which GHS is used as a
means to police gendered performance and behaviour.73 Likewise, public
comments by Eddie McGuire in 2016 about drowning sports journalist Caroline
Wilson to raise money for charity were characterised as ‘a rebuke for being a
strong, opinionated and tough woman’.74 As being strong, opinionated and tough
are widely perceived as ideally masculine traits, arguably Wilson was subjected
to hate speech in an attempt to put her back in her place, as it were, and ensure
that she performs her gender appropriately in the future.75 A recent article by a
journalist working for North American talk show The Agenda has discussed how
women who appear on the show are subjected to death and rape threats for
68
69
70
71

72
73
74

75

Ibid.
Ibid.
See, eg, Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge, 1990).
It is worth noting that even biological sex categories are arguably themselves constructed: see Sara C,
‘The XX & XY Lie: Our Social Construction of a Sex and Gender Binary’, Medium (online), 21 October
2017 <https://medium.com/@QSE/the-xx-xy-lie-our-social-construction-of-a-sex-and-gender-binary4eed1e60e615>; Ray Filar, ‘Is It a Man or a Woman? Transitioning and the Cis Gaze’ on Verso Books
(24 September 2015) <https://www.versobooks.com/blogs/2249-is-it-a-man-or-a-woman-transitioningand-the-cis-gaze-by-ray-fila>.
Hannah Mason-Bish, ‘Beyond the Silo: Rethinking Hate Crime and Intersectionality’ in Nathan Hall et al
(eds), The Routledge International Handbook on Hate Crime (Routledge, 2014) 24, 29.
See, eg, ibid; Nielsen, above n 22.
Kate Seear, ‘Eddie McGuire, Caroline Wilson and When “Playful Banter” Goes Very, Very Wrong’, The
Conversation (online), 20 June 2016 <https://theconversation.com/eddie-mcguire-caroline-wilson-andwhen-playful-banter-goes-very-very-wrong-61271>; see also Caroline Wilson, ‘Caroline Wilson: Eddie
McGuire’s Ice Pool Attack Took Me Back to the Bad Old Days’, The Age (online), 20 June 2016
<https://www.theage.com.au/sport/afl/caroline-wilson-eddie-mcguires-ice-pool-attack-took-me-back-tothe-bad-old-days-20160620-gpn1kv.html>; Davey, ‘Eddie McGuire Defends Comments’, above n 63.
See, eg, Seear, above n 74.
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weeks, and sometimes months, afterwards.76 These women were subjected to
these forms of GHS not necessarily because of any controversial content of their
contributions to the programme. Rather, they were targeted as women actively
participating and voicing their opinions in a public arena – a space being
defended, via GHS, as a territory belonging to men.77 The same can be seen of
GHS targeted at women occupying political offices in Australia – as then Prime
Minister Julia Gillard famously decried in her ‘misogyny speech’.78 In these
examples, GHS is used to silence the individual target, and to (attempt to)
prevent women from performing traditionally ‘masculine’ roles or traits, or
occupying social roles and spaces which some believe should be reserved for
men.
GHS is therefore not used against, or experienced by, men and women in the
same ways.79 Importantly, many of the ways in which language is used to police
men’s performance of gender actively mirrors the categories and epithets used
against women: a man who fails to perform his masculinity appropriately may be
subjected to language which compares him with identities or traits deemed
feminine, and therefore implicitly inferior.80 Thus, much gendered verbal abuse
against men still ultimately expresses misogyny and gendered hierarchies which
deem femininity as lesser than or subordinate to masculinity.81 The message, and
harms, of such speech extend to women as well.
By adopting the term ‘gendered hate speech’, we recognise the theoretical
possibility of GHS against other genders or groups, including men.82 In
particular, if the broader socio-political context were one of matriarchy (where
feminine traits were systematically ranked and valued as higher than masculine
ones), then GHS which is misandrist could exist in the same way that misogynist
hate speech currently exists under patriarchy. But that is currently not the case in
Australian society. In recognition that GHS takes the form of misogynist hate
speech in our current social and political context, we have limited the scope of
this article to the vulnerability of women to GHS, and some of the harms caused
to women by this type of conduct.
76
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78
79
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Steve Paikin, ‘Another Dreadful Reason Some Women Don’t Want to Do TV’ on Steve Paikin’s Blog
(15 December 2017) <https://tvo.org/blog/current-affairs/another-dreadful-reason-some-women-dontwant-to-do-tv>.
This issue of the role of women and the public domain is contentious. There are numerous sources which
discuss this topic in more detail. See, eg, Mary Talbot, Language and Gender (Polity Press, 2nd ed, 2010).
See Commonwealth, Parliamentary Debates, House of Representatives, 9 October 2012, 11581–2 (Julia
Gillard, Prime Minister).
Gloria Cowan and Désirée Khatchadourian, ‘Empathy, Ways of Knowing, and Interdependence as
Mediators of Gender Differences in Attitudes Toward Hate Speech and Freedom of Speech’ (2003) 27
Psychology of Women Quarterly 300. See also Nielsen, above n 22, 278–9; Gelber and McNamara,
‘Anti-Vilification Laws’, above n 36, 500–4; Henry and Powell, ‘Embodied Harms’, above n 43, 759.
See, eg, Nancy E Dowd, ‘Masculinities and Feminist Legal Theory’ (2008) 23 Wisconsin Journal of Law,
Gender & Society 201, 210, 232; David S Cohen, ‘Keeping Men “Men” and Women Down: Sex
Segregation, Anti-Essentialism and Masculinity’ (2010) 33 Harvard Journal of Law & Gender 509;
Valorie K Vojdik, ‘Gender Outlaws: Challenging Masculinity in Traditionally Male Institutions’ (2002)
17 Berkeley Women’s Law Journal 68, 73–4, 91–3.
See sources in ibid.
See Henry and Powell, ‘Embodied Harms’, above n 43, 759; Dowd, above n 80, 222.
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Limiting our scope in this way is also consistent with categorisations of hate
speech more generally. Parekh has written that, in order for conduct to be
classified as hate speech, it must be ‘directed against a specified or easily
identifiable individual or, more commonly, a group of individuals’.83 As
discussed above, we see women (and girls) as primarily the targets of GHS; they
are also classified as an easily identifiable group. Here we are using the term
‘women’ or ‘woman’ in the broadest sense: because we attend to gender rather
than sex, this includes any person who identifies as a woman, whether or not they
were born biologically female.84 It is also important to note that, as with all hate
speech and hate crime, intersectionality is an important factor. Although all
women are potential targets of GHS, not all women are equally likely to be
subjected to GHS or affected by it in the same ways. Women of colour,
Indigenous women, women who are not gender-conforming, women with a
disability, lesbians or bisexual women, and transwomen experience a greater risk
of being subjected to potentially more serious forms of GHS, such as rape or
death threats.85
B Definitions and Possible Legislative Provisions
As discussed above, there is currently no settled definition of GHS, either in
literature or legislation. One reason for this is the limited research on GHS.86 The
majority of work considering hate speech in Australia has focused on hate speech
against racial, ethnic or religious minorities; for example, Gelber and McNamara
have undertaken significant research examining the harms caused by racial
vilification and the effectiveness of Australia’s racial vilification laws.87 Other
scholars, including Powell and Henry, have examined the way in which
technology facilitates sexual violence and harassment, and the particularly
gendered experiences of women subjected to online harassment, and the limits of
the criminal law in preventing sexual violence online.88 This is undoubtedly
significant work in examining and critiquing Australia’s current anti-hate speech
legislation, and for continuing the discussion of hate speech more broadly in
Australia. However, this research does not specifically target the topic of GHS
and its legal regulation in Australia.
83
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85
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Parekh, above n 9, 40.
The definition of ‘woman’ or ‘women’ is a topic fraught with controversy and endless debate. It is
beyond the scope of this article to analyse these terms further. For academic sources which discuss the
definition of women, see, eg, Butler, Gender Trouble, above n 70; Cressida J Hayes, Line Drawing:
Defining Women through Feminist Practice (Cornell University Press, 2000).
Mason-Bish, above n 72, 28–30.
Notable examples include Weston-Scheuber, above n 26; Anjalee de Silva, ‘Words CAN Harm Us: The
Need for Gender Vilification Provisions in Victorian Law’ (2014) 88 Law Institute Journal 40.
See Gelber and McNamara, ‘Anti-Vilification Laws’, above n 36.
See, eg, Nicola Henry and Anastasia Powell, ‘Beyond the “Sext”: Technology-Facilitated Sexual
Violence and Harassment against Adult Women’ (2014) 48 Australian & New Zealand Journal of
Criminology 104; Anastasia Powell and Nicola Henry, ‘Technology-Facilitated Sexual Violence
Victimization: Results From an Online Survey of Australian Adults’ (2016) Journal of Interpersonal
Violence 1; Henry and Powell, ‘Embodied Harms’, above n 43; Henry and Powell, ‘Sexual Violence in
the Digital Age’, above n 37.
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Another reason why there is no settled definition of GHS is because all hate
speech, whether it is racist, sexist, homophobic and/or transphobic, occurs on a
spectrum, and what may be perceived as hate speech to one person or victim may
not be to another.89 In the late 1990s, Nielsen conducted field research in the
United States examining the prevalence of racist and sexist hate speech in
public.90 Her research shows that there ‘is a wide spectrum of interactions that
are considered problematic by targets’, and that sexist hate speech which occurs
in public ranges from ‘compliments’, which women reported as ‘humiliating and
insulting’, to ‘implied sexual threats’, sometimes accompanied by physical
violence.91 The fact that this type of hate speech occurs on a continuum of
seriousness makes it difficult to develop a general definition of GHS. It is even
more difficult to produce a legal definition of GHS, as there remains ongoing
debate about how serious or severe GHS should be before it attracts the attention
of the civil or criminal law, and whether the definition should focus on the harm
caused to the victim or to the community.
It is not our intention in this article to propose a specific definition of GHS,
as we are not arguing for any specific path of legislative reform. Instead, we will
discuss some of the different possible definitions for GHS. The discussion builds
on Part III above, which considered the legislative position of GHS in Australia.
As can be seen from Tables 1 and 2, different definitions of hate speech (and of
gender) currently exist in Australian laws. Some hate speech definitions focus on
the harm caused to the victim (progressive), and others focus on the harm caused
to public order (conservative). In this Part of the article, we will outline a
conservative definition of GHS and a more progressive definition of GHS, and
discuss the benefits and pitfalls of each.
1

A Conservative Definition of GHS
A conservative definition of GHS would simply replicate the general
definitions of hate speech, as discussed above in the first part of the article, but
replace the words ‘on a specific ground’ with ‘on the basis of their gender’.
Weston-Scheuber has gone some way towards doing this, stating that ‘it seems
that this definition would encompass at least gender-based epithets used against
women in the presence of others that have the capacity to incite hatred, serious
contempt, or ridicule on the basis of gender’.92
The definition of GHS put forward by Weston-Scheuber includes the same
limitation as those definitions of hate speech discussed in Part III above, namely
that the hate speech be capable of ‘inciting’ further hate by a third party. We
argue that defining GHS in this way is conservative, as it suggests that hate
speech laws are more concerned with protecting ‘public order’ than preventing
harm to victims. This definition prohibits GHS on the basis that it may lead to

89
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Nielsen, above n 22, 267.
Ibid.
Ibid 271–2.
Weston-Scheuber, above n 26, 140.
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further criminal acts, rather than prohibiting GHS because it causes direct harm
to the victim.
The conservative definition of GHS is problematic. It shifts the focus of the
harm caused by hate speech from the victim or victims, to disruption caused to
the ‘public order’ of the state. By defining GHS in this way, the direct and
serious harm that language can cause is ignored, and the prevalence of GHS in
day-to-day interactions is ignored.93 One of the possible reasons for the lack of
legislative attention on the direct harms caused by hate speech in general, and
GHS in particular, is that those not routinely subjected to hate speech are often
unaware of the serious harm it can cause. Nielsen’s study demonstrated that men
‘are often not aware of the extent to which women are the targets of offensive or
sexually suggestive remarks’,94 or that even subtle forms of sexist hate speech
cause fear in those targeted.95 By defining GHS according to the speaker’s
intentions, or the capability of the speech to incite further ridicule, certain forms
of GHS that ‘affect the day-to-day lives of women are excluded from the
definition’.96
2

A Progressive Definition of GHS
While the conservative definition of hate speech, which usually includes the
requirement that the hate speech be capable of inciting further action, is relatively
settled in literature and legislation, the progressive definition of hate speech is
not. A progressive definition of GHS would focus on the direct harm caused to
the victim, rather than focusing on the harm caused to the community and public
safety. An example of a progressive hate speech definition can be found in the
RDA. Section 18C(1) states:
(1) It is unlawful for a person to do an act, otherwise than in private, if:
(a) the act is reasonably likely, in all the circumstances, to offend, insult, humiliate
or intimidate another person or a group of people; and
(b) the act is done because of the race, colour or national or ethnic origin of the
other person or of some or all of the people in the group.

The RDA defines ‘otherwise than in private’ to mean ‘words, sounds, images
or writing’ which are to be communicated to the public,97 or an act ‘done in a
public place’,98 or an act that ‘is done in the sight or hearing of people who are in
a public place’.99 Public place includes ‘any place to which the public have
access as of right or by invitation, whether express or implied, and whether or not
a charge is made for admission to the place’.100
This definition maintains the requirement that the hate speech occur in
public; however, there is no requirement that the GHS incite further action by
93
94
95
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99
100

Nielsen, above n 22, 274.
Ibid 278.
Ibid 273.
Ibid 274.
RDA s 18C(2)(a).
RDA s 18C(2)(b).
RDA s 18C(2)(c).
RDA s 18C(3).
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another person. The requirement for public utterance is an admittedly significant
limitation of the progressive definition, which means that it is still not truly
victim-centred. Limiting a definition of GHS to speech which takes place in
public is problematic because it excludes much of the hateful speech that women
are subjected to as women. In adopting a focus on public speech, we are
following the legal standard for offensive behaviour, as just explained. We would
also advocate a very broad interpretation of ‘public’ to include all open or group
online spaces (including social media and even gaming platforms), media such as
television/radio/print media, and ideally all physical spaces beyond private
residences. The ‘public’ nature of GHS impacts upon the kinds of harm that it
creates – not only to the individual target, but because such speech is capable of
influencing the behaviour and beliefs of other members of the public, whether
they are members of the targeted group or not.
At first glance, it would appear easy to replicate section 18C of the RDA to
create a progressive GHS definition with the words ‘race, colour or national or
ethnic origin’ replaced with ‘gender’. The threshold of harm in this progressive
definition of GHS, that is, that the ‘act is reasonably likely … to offend, insult,
humiliate or intimidate another person or a group of people’, is not concerned
with the likely effect on the community or a wider audience.101 Rather, this
definition focuses on the ‘negative effects of the conduct on members of the
targeted group’ by addressing direct harms caused by GHS.102 However, as
discussed in Part III above, the scope of section 18C was narrowed in Eatock v
Bolt in 2011, when Bromberg J limited section 18C to ‘mischief that extends to
the public dimension’.103 In order for conduct to fall within section 18C, then, the
speech must be ‘more serious than mere personal hurt’, and must be ‘not merely
injurious to the individual, but … injurious to the public interest and relevantly,
the public’s interest in a socially cohesive society’.104 Interpreted in this way,
section 18C becomes more similar to the conservative definition, in that it is less
concerned with the effect caused to the victim, and more concerned with how the
speech impacts on the public.
However, it would be possible to define GHS in a way that goes beyond the
limits imposed by Eatock v Bolt. While there is currently no legislation in
Australia which could be used to model a progressive definition of GHS in this
way, we argue that this does not mean that it would not be possible in the future
to formulate a legislative definition of GHS that better captures progressive
ideals. This type of GHS definition would be progressive as it challenges the
argument that the harm suffered by individuals subjected to GHS is less serious,
and therefore less deserving of protection, than the risk that the GHS might
influence the behaviours and beliefs of others.105 The focus on the direct harms
caused to victims in a progressive definition would better acknowledge the
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targeted individuals’ experiences of GHS.106 This type of GHS definition would
potentially cover a wider variety of acts; for instance such a definition would
encompass much of the day-to-day sexual harassment that women are routinely
subjected to as soon as they enter public space.107
In this Part we have analysed conservative and progressive forms of GHS
definitions, and discussed the different focus of each. Before considering whether
it is appropriate to legislate against GHS – on the basis of either of these
definitions – it is necessary to consider the impacts and harms that such speech
causes. This is the task of the following Part V.

V UNDERSTANDING THE HARMS OF GENDERED HATE
SPEECH
In this Part of the article, we will examine some of the negative effects
caused by hate speech in general, and GHS in particular.
A Harms of Hate Speech as a Hate Crime
Hate speech impacts its targets in a similar fashion to other forms of hate
crime. Hate crime is understood to have impacts extending beyond its individual
target, and into communities and societies as a whole. This view is neatly
captured by Iganski, who identifies five levels of harm resulting from hate crime,
with ripple effects spreading out from initial victims, to immediate and broader
symbolic groups, to other excluded communities, and finally to societal norms
and values.108 Those on the receiving end of hate crime are therefore affected on
multiple levels; they are impacted by the initial incident, as well as the
subsequent impacts on identity and community.
Targets of hate crime experience a number of tangible, negative effects.
Compared to victims of parallel crimes, hate crime victims are more likely to
experience depression, anxiety and nervousness, problems with sleep, feelings of
fear and loss of confidence.109 For the wider community, such crimes have a
‘terrorizing effect’.110 This is because hate crimes indicate underlying social and
cultural tensions, and endemic bigotry.111 Hate crimes therefore have the ability
106
107
108
109

110
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to silence marginalised voices further, causing them to withdraw from public
discussion, and damage ‘multiculturalism, equality and harmony’.112
The harms caused by hate speech are not limited to their impact on the
individual to participate and influence political policy but extend through to
broader impacts on society. In particular, it is possible to classify the harms of
hate speech as either constitutive harm (occasioned in the saying of the hate
speech) or consequential harm (occurring as a result of the hate speech).113
Constitutive harms are harms caused directly to the individual targeted by the
hate speech. These types of harms include psychological distress, silencing and
impact on self-esteem, as well as wider considerations such as restrictions on
freedom of movement and association.114 Consequential harms are harms caused
by indirect effects on individuals who were not the target of the hate speech, and
who usually form part of wider society.115 These types of harms may include
persuading those hearing the speech of negative stereotypes, leading to further
harmful conduct.116
B The Harms of Gendered Hate Speech
This model – of direct, or ‘constitutive’ harm, and indirect, or ‘consequential’
harm of hate speech117 – can also be applied to understand the impacts of GHS.
1

Direct or ‘Constitutive’ Harms of GHS
The direct, personal impacts of GHS are well documented. GHS can cause
trauma, such as fear, sleeplessness, paranoia, feelings of threat and lack of safety,
and ostracism or social exclusion.118 Nielsen’s study illustrated that all forms of
GHS can have serious impacts on the targets of such speech. Women reported
feeling intimidated, afraid and threatened because of GHS directed at them by
strangers in public places.119 The fear women felt after being the target of GHS
led to silence – 42 per cent of women stated that they ignored the GHS because
of fear.120 The silencing effect of GHS can be seen in all kinds of public spaces.
Recall the example cited above regarding women, often university professors and
experts in their respective fields, who refused to (re)appear on a television
112
113
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115
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program due to the hate mail they received after previously being hosted.121 The
hate mail they received often took the form of GHS, in particular, the women
often received rape threats. One woman stated that she ‘found [herself] quite
effectively silenced’ by her experience of GHS.122 In Australia, the resignation of
Rosie Batty from her public activism via the Luke Batty Foundation likewise
demonstrates the profound silencing effect of GHS.123 Rosie stepped down, in
part, because of the unrelenting hatred and trolling she was subjected to by
critics, including a number of media commentators.124 These examples highlight
that the direct effects of GHS on the individual targets are neither trivial nor
inconsequential. GHS has lasting impacts on women, in terms of both their
mental health and ability to participate in society free from fear.
2

Indirect or ‘Consequential’ Harms of GHS: Fuelling Gender-Based
Violence
One of the most concerning indirect impacts of GHS is its role in
perpetuating violence against women, or gender-based violence (‘GBV’). GBV is
a term used to refer to violence that affects women disproportionately or that is
specifically directed at women because of their gender.125 GBV characterises any
violence that results in, or is likely to result in, physical, sexual or mental harm or
suffering, including coercion and arbitrary deprivation of liberty, whether
occurring in public or private life.126 ‘Gender-based’ is attached to ‘violence’ so
as to reflect the way that such violence is shaped by gender roles and hierarchies
within society.127
It is difficult to overstate the prevalence of GBV in Australia. In recent years,
the profound impact of GBV has occupied national news headlines128 as well as
121
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appearing on the political agenda.129 What is significant about the multitude of
government and non-government reports on the issue of GBV, is that they
recognise that the majority of GBV is committed by men against women in
private settings.130 For example, statistics131 show that between 2010 and 2012,
76 per cent of reported intimate partner homicide victims were female.132 Men
killing their female (current or former) partners accounted for almost 80 per cent
of all intimate partner homicides in Australia between 1 July 2010 and 30 June
2014.133 Likewise, in Victoria, female victims of family violence made up 75 per
cent of family violence incidents attended by police from 2009 to 2015.134
GBV can be considered a consequential harm of GHS, as language reflects
and informs social norms and attitudes. The attitudes and beliefs that inform
misogynist language are closely connected with men’s violence toward
women.135 The literature establishing this link has been summarised in a report
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commissioned by VicHealth,136 which states that ‘[m]en who hold traditional
views about gender roles and relationships, have a strong belief in male
dominance or who have sexually hostile attitudes are more likely to perpetrate
violence against their [female] intimate partners than those who do not’.137 More
broadly, ‘[p]eople who hold traditional views about gender roles or who have
lower levels of support for gender equality are more likely to accept violence
against women than those who hold more egalitarian beliefs’.138 These
relationships, attitudes and beliefs were discussed in the Victorian State
Government survey ‘Community Attitudes Toward Violence against Women’139
in considering the causality of harm between GHS and GBV.
Similarly, reports issued by the Australian Human Rights Commission,140
Our Watch Australia,141 White Ribbon Australia,142 Commonwealth Department
of Social Services143 and the Royal Commission into Family Violence144 assert
that gendered beliefs and language are definitively linked to GBV.145 The fact
that so many federal and state government organisations, and reports from
investigations commissioned by government, have explicitly identified the link
between GHS and the prevalence of GBV is noteworthy, particularly in light of
the fact that most jurisdictions continue to ignore the possibility of a prohibition
on GHS (as summarised in Part III above).
C Understanding GHS in Its Structural Context
The concept of ‘rape culture’ also helps us to trace the connections between
GHS and GBV. This is because violence-supportive attitudes are inscribed within
wider social norms relating to gender and sexuality. The concept of ‘rape culture’
explains how female objectification is routinised by encouraging boys and men
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to carry out normalised male sexual aggression.146 A term coined by feminist
scholars in the 1970s, rape culture refers to societal attitudes that tolerate and
normalise rape and sexual violence through the encouragement of male
aggression/dominance and female passiveness/submissiveness.147 The scope of
rape culture is large, encompassing social, cultural and structural discourses and
practices that tolerate, accept, eroticise, minimise and trivialise sexual
violence.148
It is important to differentiate between rape culture and the explicit
promotion of rape.149 It is clear that not all social institutions or dominant
discourses encourage or legitimise GBV, not least because there are laws and
policies that specifically prohibit such conduct.150 But the concept of rape culture
is subtler than this, because it persists within our language, media, social norms
and culture. When viewed through this lens, prevalent social attitudes and beliefs
about rape reflect, inform and influence our language, social norms and culture.
As briefly discussed in Part IV, the concept of misogyny is also helpful to
understand the nature and impacts of GHS. However, given different uses of this
terminology, some clarification is in order. As Manne has convincingly argued,
misogyny is commonly understood as an individualised, pathologised
phenomenon – the attitude or act(s) of a lone person who harbours an unusual
hatred and acts upon it in exceptional ways (notably, this is something akin to
taking the perpetrator’s perspective, in terms of focusing upon their motivations
or intentions). In contrast, Manne advocates a more expansive approach to
defining misogyny:
I argue that we should think of misogyny as serving to uphold patriarchal order,
understood as one strand among various similar systems of domination (including
racisms, xenophobia, classism, ageism, ableism, homophobia, transphobia, and so
on). Misogyny does this by visiting hostile or adverse social consequences on a
certain (more or less circumscribed) class of girls or women to enforce and police
social norms that are gendered either in theory (ie, content) or in practice (ie, norm
enforcement mechanisms).
… we should … understand misogyny as primarily a property of social
environments in which women are liable to encounter hostility due to the
enforcement and policing of patriarchal norms and expectations …151

GHS can thus be understood as one of the forms this hostility often takes –
one of the tools of misogynist gender-policing. This approach better corresponds
to the realities of GHS seen from the targeted woman’s perspective. For instance,
Nielsen’s research demonstrates the variety of ways in which GHS reported by
women who participated in her study made them ‘uncomfortable and afraid to be
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in public’ and was ‘an effective mechanism for reinforcing the dominant position
of men over women in public’.152
The individualised versus structural approaches to understanding misogyny
can also be applied to expand our understanding of GBV and its place in
Australian law. Currently, the Australian legal system addresses GBV through
the use of laws that focus upon the individualised nature of each offence153 and
attempt to punish each offender and protect the victim accordingly. Scholars
have pointed out that this method is flawed because it only identifies individual
risk factors associated with the offence and ignores pervasive precursors such as
societal norms and structures that underpin the offence.154 As we have analysed
in this article, and as recognised by government bodies, stereotypical
assumptions about gender identities and roles increase the tendency for GBV in a
number of ways. Reports claim that male-dominated power relations in
relationships and families155 are among the most consistent predictors of GBV
because of the prevalence of traditional and conservative views about gender
roles, relationships and beliefs that support male dominance and reflect sexual
hostility toward women.156 Furthermore, reports show that a proclivity for GBV
is present among men who exhibit hostility toward female non-conformance to
gender roles and challenges to male authority.157
Language is one powerful way in which these norms and stereotypes about
gender are perpetuated, and GHS is an important mechanism by which
misogynist hostility and policing takes place. Adopting this broader structural
understanding of GHS accords with theories of hate crime which likewise seek to
locate such crimes within larger systems of power and domination. As Perry
states, hate crime
is a mechanism of power and oppression, intended to reaffirm the precarious
hierarchies that characterize a given social order. It attempts to re-create
simultaneously the threatened (real or imagined) hegemony of the perpetrator’s
group and the ‘appropriate’ subordinate identity of the victim’s group.158

While these comments relate to hate crime generally, they can be applied
fruitfully to understand hate speech in particular. We therefore argue that GHS is
best understood as a mechanism for reinforcing power imbalances and social
hierarchies,159 and specifically as an instrument of misogynist hostility serving to
uphold patriarchal structures.
Such a structural view helps us to understand where GHS comes from, and
not just trace its impacts. That is, rather than starting with an instance of GHS as
a cause and tracing its harmful impacts outwards from the individual target, if we
see GHS as operating in a socio-political context of patriarchy and rape culture,
152
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then we can see how these broader structures both give rise to GHS and are
reinforced by it. How do we hold on to this structural understanding of GHS,
while still appreciating women’s ongoing agency and capacity for action within
these structures? And what are the implications for understanding the role of
legislation? This is the topic of the next part.

VI VULNERABILITY, AGENCY AND THE NEED TO
LEGISLATE
Let us summarise the broad arguments advanced thus far. Part II considered
the general nature of hate speech as a hate crime, leading to a review of
Australian laws in Part III which revealed the absence of any legal prohibition of
GHS in most Australian jurisdictions. This is despite vilification provisions
addressing various other aspects of identity, and despite gender being a protected
identity characteristic under discrimination laws. Part IV then considered
different definitions of GHS – focusing either on the potential for incitement, or
on the experience of the person targeted by hate speech. Part V then went on to
outline the kinds of harm produced by hate speech generally, and by GHS in
particular. GHS was shown to have a range of harmful impacts – not only on the
woman targeted, but for all women, through the perpetuation of gender-related
norms and attitudes which fuel GBV. Despite these connections being
acknowledged in government reports and campaigns, government actors have
generally been deafeningly silent as to the possibility of law reform to interrupt
such harmful speech.
The most obvious inference from these arguments is that by failing to
prohibit GHS, our legal system is complicit in producing the ongoing harms of
such speech as endured by women in Australia. But does this necessarily mean
that state action – in the form of legislation against GHS – is the best or even an
appropriate response? In this Part we consider and respond to various reasons
against such a measure.
A Producing Women’s Vulnerability?
One powerful argument against legal measures to prohibit or restrict GHS is
that such laws would necessarily contribute to norms and attitudes which cast
women as passive, weak and in need of protection. In this section we work
through these concerns by drawing on the concept of vulnerability, and, in
particular, recent feminist scholarship which explores the connections between
vulnerability and agency or resistance.
Vulnerability is a fraught concept for critical and feminist scholars for
various reasons. First, using the language of vulnerability to speak or write about
women’s experiences of oppression risks interpretations which take vulnerability
‘as a primary existential condition, ontological and constitutive’.160 We are thus
160
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at pains to stress that we do not engage with vulnerability as an essential identity
for women (or anyone else): women are not inherently, naturally, or inevitably
vulnerable, beyond the ways in which all human life can be understood as
vulnerable or precarious.161 However, it would also be false to say that all
humans are equally vulnerable, in the sense of being susceptible to harm or
suffering. Rather, vulnerability is differentially distributed across the social
landscape: some are more vulnerable than others. These disparities in
vulnerability are produced – socially, discursively and legally. As well as being a
condition which is inherent to the embodied experience of living, then,
vulnerability is also a state or circumstance that is constructed (socially,
discursively and legally) and therefore changeable.162
Secondly, we acknowledge that the term vulnerability is easily appropriated
for a range of political interests or ends. For instance, xenophobia and
nationalism are often articulated by reference to the ‘vulnerable’ nation, whose
purity or safety is threatened by immigrants, terrorism and other threats
discursively constructed as foreign.163 A conceptual frame of vulnerability does
not necessarily tend to a more liberal or conservative political agenda. This
suggests a need to attend carefully to the ways in which it is used: who or what is
claimed to be vulnerable, and in what precise ways?
Thirdly, we are conscious of the larger narrative pattern into which we can so
easily fall when analysing gendered harm and violence, and especially when
employing the language of vulnerability:
Our culture, politics, and academic criticism remain troublingly invested in a story
of female fragility, a story based on a few key assumptions: women, children and
non-masculine men are the victims of male violence, female injury demands
society’s retribution, and pain renders the victim of violence helpless.164

Significantly for our purposes, this kind of vulnerability narrative often
involves calls, whether implicitly or explicitly, for paternalistic intervention: for
161
162

On the vulnerability of all human life, see Judith Butler, Precarious Life: The Powers of Mourning and
Violence (Verso, 2004); Judith Butler, Frames of War: When Is Life Grievable? (Verso Books, 2016).
On the nature of vulnerability as socially/discursively constructed and thus unequally distributed, see
Judith Butler, Zeynep Gambetti and Leticia Sabsay, ‘Introduction’ in Judith Butler, Zeynep Gambetti and
Leticia Sabsay (eds), Vulnerability in Resistance (Duke University Press, 2016) 1. Butler explains this
contrast thus:
In my view, as much as ‘vulnerability’ can be affirmed as an existential condition, since we are all subject
to accidents, illness, and attacks that can expunge our lives quite quickly, it is also a socially induced
condition, which accounts for the disproportionate exposure to suffering, especially among those broadly
called the precariat for whom access to shelter, food, and medical care is often quite drastically limited.

163

164

Butler, ‘Rethinking Vulnerability and Resistance’, above n 160, 24–5.
See, eg, Lauren Martin, ‘The Geopolitics of Vulnerability: Children’s Legal Subjectivity, Immigrant
Family Detention and US Immigration Law and Enforcement Policy’ (2011) 18 Gender, Place &
Culture: A Journal of Feminist Geography 477. Similarly, it could be argued that men who engage in
GHS are acting out of a sense of their own vulnerability, in that the presence, words or actions of the
woman (or women) they vilify, is experienced by them as a threat to the social order and to their own
privilege or power. This raises intriguing questions as to the conceptualisation of vulnerability with
regards to power hierarchies and structures of privilege or deprivation, in relation to more subjective or
objective measures of vulnerability. Such a discussion lies beyond the scope of this article.
Sarah Hagelin, Reel Vulnerability: Power, Pain and Gender in Contemporary American Film and
Television (Rutgers University Press, 2013) 3.

970

UNSW Law Journal

Volume 41(3)

rescue, for protection. By considering the vulnerability of women, and in our
case especially by considering the legislative inaction of a would-be protector
state, we run the risk of portraying women as weak, dependent, and in need of
protection.
However, as Butler explores, such ‘concerns [about using the language of
vulnerability] assume that vulnerability is disjointed from resistance,
mobilization, and other forms of deliberate and agentic politics’.165 The
‘discourse of vulnerability’ need not ‘discount the political agency of the
subjugated’,166 if in interrogating vulnerability itself we can see its potential to
coexist with a capacity for agency. This is precisely the task recently taken up by
critical feminist scholars, and led by Butler.167 Appreciating or imagining the
vulnerable yet active political agent requires us to view vulnerability as never
finally or completely paralysing. Moreover, individuals do not simply act to
minimise their vulnerability or avoid any prospect of harm. The very opposite
may be true, as Butler acknowledges ‘I want to argue against the notion that
vulnerability is the opposite of resistance. Indeed, I want to argue affirmatively
that vulnerability, understood as a deliberate exposure to power, is part of the
very meaning of political resistance as an embodied enactment’.168
A vulnerability frame therefore helps us to see GHS in its structural context
and the full extent of its effects, while not denying the ongoing agency of
women. The example that is made of a woman daring to appear or speak
publicly, and thus expose herself to potential GHS, demonstrates and produces
the vulnerability of any woman to be so targeted. But this does not preclude
women acting and speaking in public spaces, whether tangible or online. The
concept of vulnerability allows us to appreciate the ways in which women are
impacted by such language, even as they continue to act and to speak.169
Just as ‘the freedom to gather as a people is always haunted by the
imprisonment of those who exercised that freedom and were taken to prison’,170 a
woman’s freedom to appear publicly or speak in a public forum is laden with her
awareness of women who have done so before and then been attacked – verbally
165
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or otherwise. This sense of risk or susceptibility is inexorably shaped by an
individual’s location in space and time, some locations being experienced as
riskier than others. But the mere fact of a woman’s presence in public space is
enough to invite gendered slurs: the examples of GHS that women were
subjected to in Nielsen’s study demonstrate that ‘for women, simply venturing
into public places carries with it the risk of being the target of sexist speech’.171 A
woman’s vulnerability is therefore not escapable simply by modifying her own
conduct or appearance.
Of course, vulnerability is also produced along other lines of difference, not
just gender. Race, class, ethnicity, religion, disability, sexuality, age, trans
identity, etc, are all attributes which shape a woman’s vulnerability and exposure
to harm. Thus, while arguing that GHS contributes to the production of
vulnerability for all women, we are not claiming that all women experience an
equal level or kind of vulnerability.
Examples illustrating intersectionality of GHS with other forms of hate
speech include the abuse directed at Linda Thorpe after her election as the first
Aboriginal women to the Victorian Parliament in 2017, Tarneen Onus-Williams
after a speech on 26 January 2018, and Alice Springs Councillor Jacinta Price.
All three women are Aboriginal and outspoken about issues important to them.
Thorpe states that she was ‘accustomed to being attacked for voicing her
opinion’ as a strong Indigenous woman who has grown up dedicating her life to
the Aboriginal cause. However, once she entered Parliament, the hate speech
directed at her took on a gendered nature, as she received ‘quite detailed gang
rape threats’.172 Onus-Williams also received rape threats173 and was body
shamed by The Daily Telegraph.174 Price also received rape threats in response to
her support of Australia Day remaining on January 26.175 Likewise, Muslim
Australian Yassmin Abdel-Magied was subjected to death threats, as well as
being sent videos of beheadings and rapes, in the controversy following her
ANZAC Day-related tweet in 2017.176
In these cases, it was not merely the content of their political comments
which led to these women being attacked through hate speech. Rather, it was that
they had, as women – and as Indigenous or Muslim women – dared to occupy
such public spaces and roles as vocal representatives of their communities, which
171
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triggered a GHS response. Appreciating intersectionality means acknowledging
that the specific ways in which gendered norms and attitudes may be mobilised
through GHS reflect (and reproduce) the target’s identity – as Indigenous, or
disabled, or lesbian, for instance. Not all women are equally vulnerable to GHS,
or vulnerable to the same kinds of GHS. And yet, any instance of GHS
reproduces all women’s vulnerability to misogyny by reinscribing the complex
category of ‘woman’ as a (purported) legitimate target of contempt, hateful
speech, and even violence.
A vulnerability analysis therefore builds upon the earlier parts of this article
which placed GHS in a structural context. This enables us to see that state
inaction, in the form of failing to legislate, works to produce women’s
vulnerability to GHS in public spaces. This has a silencing effect which, though
never complete, is worth attending to and worth challenging. What is more,
building upon feminist conceptualisations of vulnerability enables us to move
beyond any argument that is simply an essentialist account of women’s
vulnerability or weakness as a justification for calling upon state action in the
form of paternalistic protection. Rather, legislation against GHS could be seen as
an important tool for interrupting the social and discursive production of
women’s vulnerability, to better facilitate women’s own agency and capacity for
engagement in public life and debate. Adopting recent critical feminist
conceptions of vulnerability – as not precluding agency – allows us to overcome
this concern or dilemma. Keeping this framing in mind, we now move to
consider other arguments which have been put forward against legislating on
GHS.
B Other Reasons Not to Legislate?
There are also other potential arguments against legislating for GHS. In this
section we will not engage with arguments against addressing hate crimes more
generally: our starting point is that hate crimes are worthy of separate legislative
recognition (as demonstrated by current Australian law summarised above).177
However, there is ongoing academic and legal debate about whether ‘gender’
should classify as a category in laws prohibiting hate crime, including hate
speech.178 This debate centres on legislation which takes a ‘silo’ approach to
prohibiting hate crime – where a general prohibition against hate crime or hate
speech is accompanied by a list of characteristics, such as race, religion, and
sexuality.179 As we saw in Part III, gender is noticeably absent from almost all of
these provisions. One justification put forward for this absence, is that women
are not a ‘minority’ and therefore do not require the protection afforded by hate
crime laws.180 However, as we have seen in Part V, GHS is best understood
177
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within a context of norms and practices relating to gender roles and relations: as
a form of hate speech it is undoubtedly tied to power hierarchies and can be seen
as a practice of structural misogyny and subordination. Also, as we saw in Part
III, sex and gender are recognised by anti-discrimination law as aspects of
identity deserving of protection against adverse treatment – alongside race,
religion, and sexuality.
It is also argued that gender should be excluded from hate crime and hate
speech laws because gender is ‘a complicated identity character’, and including
gender as a characteristic would ‘essentialise gender and ignore the intersection
of race, class, religion and sexual orientation’.181 This is because the categories of
hate speech, such as race, religion and gender, are often ‘spoken of as if they
were discrete and separate categories’.182 This ignores the fact that people occupy
multiple categories of identity. Adopting a silo approach to hate speech requires
incidents of hate speech to be classified under one category (ie, racist hate speech
or GHS), which ignores the fact that ‘individuals are often targeted for
simultaneously belonging to more than one target group’.183
However, this should not be considered an argument specifically directed
against GHS regulation. Rather, this is a criticism of all hate speech legislation
that adopts a silo approach, which may be seen as essentialising categories of
hate speech and ignoring intersectionality.184 As we have discussed in this article,
GHS is best understood from an intersectional perspective, with an awareness
that not all women are equally vulnerable to GHS or impacted by it in the same
ways. Gendered norms and misogyny intersect with other axes of oppression
such as disability, class, religion or sexuality. For example, lesbians ‘transgress
both gender and sexuality norms’ and therefore experience unique forms of
GHS.185 However, simply because axes of oppression intersect in complex ways
does not prevent us from recognising the ‘connections and commonalities’ in
women’s experiences of GHS, and does not mean that power hierarchies on the
basis of gender are not worth addressing through legal intervention or protections
– and this includes legislation aimed at hate speech.186
Arguments regarding freedom of speech are beyond the scope of this article
to the extent that they relate to hate speech regulation generally, rather than GHS
in particular. However, one argument put forward by freedom of speech
defenders against hate speech laws in general is important to the notion of GHS
and how it operates. This is the ‘counterspeech’ argument; namely that ‘the best
response to hate speech is for its targets and the community more broadly to
181
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answer back, to engage in more speech to discuss, and counteract, the hate
speakers’ messages’.187 One problem with this argument is the assumption that
everyone has equality of speech. MacKinnon in particular decries the ‘lack of
recognition that some people get a lot more speech than others’,188 and as Gelber
argues, this inequality of speech renders the ‘counterspeech of the subordinate
less able to be heard’.189 Responding to this concern, Gelber argues for a
‘supported version of counterspeech’ that fosters participation in speech for those
previously prevented from doing so. Arguably, regulating GHS will not do this
on its own, as GHS is only one factor contributing to gender inequalities of
speech. But legislating against GHS would nonetheless be a powerful step
towards creating an environment where women can participate in public
discourse without being silenced on the basis of their gender.
Related to the role of counterspeech is a potential concern for hate speech
legislation to shut down grassroots activism which takes the form of creative,
activist or ironic engagements with hate speech itself. As Wasserman notes,
‘symbolic counter-speech [can comprise] a direct response to the symbol on its
own terms, employing the symbol itself as the vehicle for the countermessage’.190 Examples of such counterspeech may include SlutWalk events,191 or
individuals who embraced and re-claimed the language of ‘nasty woman’ during
the 2016 United States presidential election.192 In effect, this argument against
prohibiting GHS expresses a concern for over-effective enforcement, or at least
the potential for misguided enforcement. Such a concern may be addressed
through the inclusion of a requirement for intention to cause harm, before
liability under the relevant prohibition can arise. We saw an example of this in
the federal criminal provisions outlined in Part III above: these provisions apply
only where the urging of violence against an individual or group on the basis of a
protected group identity is accompanied by an intention, or recklessness, that
violence would occur as a result.193 Civil hate speech laws also contain a
187
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subjective component: in most cases, it is ‘necessary to have “regard to the
subjective purpose of the publisher”’ in determining whether civil hate speech
laws have been breached.194 Admittedly, an intention element corresponds more
closely to the conservative definition of GHS as mapped out. More consistent
with the progressive definition of GHS would be the incorporation of exceptions
for artistic works, statements or discussions for genuine academic or artistic
purposes or other genuine purposes in the public interest, as feature in the section
18D exceptions to the prohibition of racist hate speech in section 18C of the
RDA. Our point here is not to debate the merits of an intention element or
particular exceptions,195 but to note that such options exist for addressing any
potential over-inclusiveness of a prohibition on GHS.
In contrast to concerns about the possibility of overzealous enforcement of
any legislative provision against GHS, a final possible argument against
prohibiting GHS is the low likelihood of any such provision being effectively
enforced. Certainly, as we saw in Part III, vilification legislation across Australia
does not give rise to a great volume of legal actions, and the case of Eatock v
Bolt196 demonstrates the high threshold for a successful action even regarding
‘offensive behaviour’ rather than incitement. But this does not mean that such
legislative provisions are pointless. On the contrary, their symbolic value is well
documented – particularly their value to members of those groups protected by
such laws.197 Anti-vilification laws still send a powerful message by
communicating to the broader community the unacceptable nature of such
conduct, from the perspective not merely of one portion of the community, but of
the state as purported representative of Australian society as a whole. Likewise,
explicit legislative recognition and prohibition of GHS as a phenomenon – and as
a practice considered reprehensible and unacceptable – would carry value
independent of the frequency or effectiveness of its enforcement. Put bluntly, if
poor enforcement of such a provision is a possibility, then that may be a battle to
be fought once the provision exists: it is not a reason simply to avoid legislating
at all.

VII CONCLUSION
This article has analysed a complex topic, namely the regulation of GHS in
Australia. Our intention has been to critically analyse the failure to legislate
(adequately) against GHS, and not necessarily to advocate for any specific
scheme of legislative reform above other possibilities. Rather, this article is
intended as a prompt for further analysis and debate regarding GHS, the harms it
causes to women, and options for regulation.
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In Part II, we discussed the general nature of hate speech as a hate crime,
which led to a review of Australian vilification and anti-discrimination laws in
Part III. This Part revealed that, although gender is a protected attribute in antidiscrimination laws, there is an absence of any legal prohibition of GHS in
almost all Australian jurisdictions. In Part IV, we examined different definitions
of GHS – focusing either on the potential for incitement, or on the experience of
the person targeted by hate speech. Part V then went on to outline the kinds of
harm produced by hate speech generally, and by GHS in particular. In the final
Part of this article, Part VI, we discussed some of the reasons why it is argued
that GHS should not be legally regulated, and offered counterarguments.
We have argued that GHS causes significant and tangible direct and indirect
harms to women and the community at large. GHS can cause fear of harm in the
individual target and often has a silencing effect. This is particularly significant
for those women who are vulnerable to targeting or silencing on the basis of
multiple aspects of their identity, including race, socio-economic class, religion,
sexuality and/or disability in addition to gender. It is especially with these
women in mind – not necessarily those who occupy high-profile, privileged
positions, but those who may witness public campaigns of GHS and who are
thereby silenced or made vulnerable – that we have framed our analysis. We
have also argued that GHS causes indirect harms, by reinforcing traditional
gender roles and identities and contributing to GBV.
In countering some of the common arguments against regulating GHS, we
have argued that such regulation does not inherently reproduce notions of women
as weak, passive or in need of rescue. Legislating against GHS is not intended as
a paternalistic intervention aimed to undermine women’s own agency, but is
rather a measure to enhance it, by fostering women’s ability to engage in public
appearance and discourse, without (or with lessened) fear of being targeted with
GHS. Regulation is also not intended as a means to amplify women’s voices or to
shut down any disagreement with their views. Rather, legal recognition of, and
protection against, GHS would simply help to allow women more equal
engagement in public spaces, events and discourses (just as white, cis, ablebodied men are generally able to have their ideas engaged with, without concern
that they will be attacked on the basis of these aspects of their identity). Let us,
for one moment, imagine a world where women can appear in public, and speak
in public discourse, without fear of being attacked on the basis of their gender.
Isn’t such a world worth legislating for?

