
818 UNSW Law Journal Volume 41(3) 

 

FROM SAFETY NETS TO SUPPORT NETWORKS: BEYOND 
‘VULNERABILITY’ IN PROTECTION FOR CONSUMERS WITH 

COGNITIVE DISABILITIES 
 
 

YVETTE MAKER, JEANNIE MARIE PATERSON, ANNA ARSTEIN-KERSLAKE, 
BERNADETTE MCSHERRY AND LISA BROPHY* 

 
This article considers the significance of the obligations in the 
United Nations Convention on the Rights of Persons with 
Disabilities (‘CRPD’) for consumer protection law and policy. 
The current legal response to consumers who require 
additional decision-making support is primarily focused on 
mechanisms to release consumers classified as ‘vulnerable’ 
from transactions tainted by concerns about a lack of genuine 
consent. While these legal responses provide an important 
safety net of protection against predatory and exploitative 
behaviour, they are limited in their ability to encourage social 
participation and equal access to goods and services for 
consumers with cognitive disabilities. We argue that the 
CRPD requires an approach to consumer protection that 
provides more meaningful support for consumers with 
cognitive disabilities and make suggestions about what this 
support might entail in terms of changes to both the legislative 
regime and contracting practices.  

 

I   INTRODUCTION 

In 2008, Australia ratified the United Nations Convention on the Rights of 
Persons with Disabilities (‘CRPD’).1 The first principle set out in article 3 of the 
CRPD is ‘[r]espect for inherent dignity, individual autonomy including the 
freedom to make one’s own choices’. Article 12 of the CRPD sets out that ‘States 
Parties shall recognize that persons with disabilities enjoy legal capacity on an 
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equal basis with others in all aspects of life’.2 As such, ‘States Parties shall take 
appropriate measures to provide access by persons with disabilities to the support 
they may require in exercising their legal capacity’.3  

Much of the existing research on article 12 of the CRPD has focused on the 
rights of people with disabilities in regard to medical or mental health treatment,4 
civil rights5 and criminal law.6 In its emphasis on support for people with 
disabilities in exercising legal capacity, article 12 of the CRPD also has 
considerable significance for consumer protection law.7 Indeed, the Australian 
Law Reform Commission inquiry into Equality, Capacity and Disability in 
Commonwealth Laws identified consumer law as an area in need of further 
consideration as to how to best ensure that individuals who may require support 
with decision-making are not denied equal access to goods or services.8 
Consumer transactions constitute a central form of participation in modern 
western economies. Increasingly, many essential services in Australia, including 
banking, utilities, insurance, telecommunications and disability support, have 
been remodelled as consumer transactions, premised on consumers exercising 
choice over how and with whom they contract.9 Under this market model it is 
assumed that consumers will, through the opportunity to make their own 
consumption decisions, be best placed to promote their own welfare.10  

Yet these kinds of assumptions about the role of consumer choice in 
promoting consumer wellbeing must be regarded with some degree of 
scepticism. A positive outcome is dependent on the active involvement of 
consumers in the decision-making process and a minimum standard of free and 

                                                 
2  Ibid art 12(2). 
3  Ibid art 12(3). 
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Journal of Law in Context 81. 
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Disabilities’ (2017) 17 Human Rights Law Review 399. 
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Report, Report No 124 (2014) ch 11.  
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(Cambridge University Press, 2003) 149, 153. 
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Andrew Robertson, ‘The Limits of Voluntariness in Contract’ (2005) 29 Melbourne University Law 
Review 179, 180–1. 
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informed consent.11 Studies in behavioural economics have shown that 
individuals are not the rational decision-makers assumed by some variants of law 
and legal policy. Most consumers will need support in making some decisions. 
For consumers with cognitive disabilities,12 the act of contracting may present 
even more significant and entrenched risks than for other consumers.13 
Difficulties with memory, problem solving, concentration, and attention may 
increase people’s risk of entering contracts they do not understand or cannot 
fulfil for goods and services they do not need, cannot use or cannot afford.14  

The objects of consumer protection law include enhancing consumer welfare 
through promoting fair trading,15 including through the protection of so-called 
‘vulnerable consumers’.16 The current legal response to consumers experiencing 
vulnerability is primarily focused on mechanisms for releasing those consumers 
from transactions that have been tainted by concerns about a lack of genuine 
consent. While these types of statutory and general law responses provide an 
important safety net of protection against exploitation, they are limited in their 
ability to encourage social participation and access to goods and services for 
consumers requiring decision-making support, including those with cognitive 
disabilities. In this article, we discuss these limitations.  

In particular, we suggest that the label ‘vulnerable’ to identify consumers 
needing protection from the law can have the effect of suspending these 
consumers in a category of ‘other’, removing the potential for them to make their 
own purchasing decisions, while at the same time locking all other consumers 
into a category of self-sufficiency and independence. For this reason, in this 
article we have chosen not to use the term ‘vulnerable’ and instead we refer 
simply to consumers with cognitive disabilities or, more generally, to consumers 
who require decision-making support.  

We also argue that safety net consumer protections are only part of the 
solution to facilitating meaningful market participation for consumers with 
cognitive disabilities. Such protections are backward-looking and reactive rather 
than proactive. They inquire into the factors that may have impaired a 
consumer’s consent in the contracting process in order to justify setting aside that 
transaction. They do not prompt consideration of the unique circumstances of the 
consumer to identify what might have been done to facilitate meaningful 
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16  Productivity Commission, ‘Review of Australia’s Consumer Policy Framework’ (Inquiry Report No 45, 
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decisions and genuine opportunities for choice. This is precisely the type of 
approach that is mandated by the CRPD.17 

We accordingly make some suggestions about possible pathways in terms of 
both legislation and business practice toward this participatory approach. These 
suggestions include duties on traders, at least those supplying necessary services, 
to inquire into the suitability of products for consumers, to develop simple or 
‘vanilla’ products and to improve disclosure and communication strategies. We 
suggest that contracting practices might draw on the growing focus among 
disability advocates on supported decision-making as an expression of the 
obligations in the CRPD. Supported decision-making scholarship provides 
insight into the principles and practices that might be developed to support 
consumers with cognitive disabilities in making decisions, particularly those 
involving the purchase of essential services. Here the inquiry may come full 
circle, because to the extent that all consumers may have difficulty with decision-
making for complex transactions, support mechanisms developed for consumers 
with cognitive disabilities may improve contractual outcomes for consumers 
generally.  

Part II of this article explores how choice is central to both consumer 
protection law and policy and outlines some of the barriers faced by consumers 
with cognitive disabilities. Part III considers existing safety net responses in 
general law and legislation to circumstances of impaired consent that risk 
undermining the potential benefits that would otherwise flow from choice in 
consumer transactions. Part IV considers ‘front-end’ law reform options for 
supporting decision-making by consumers with cognitive disabilities, and indeed 
consumers facing complex or significant transactions generally. Part V turns to 
possible changes to contracting practice through greater understanding of the role 
for supported decision-making in consumer transactions.  

In our analysis of these issues we also draw on the findings of a pilot study 
carried out by the Melbourne Social Equity Institute (‘MSEI’), in collaboration 
with Mind Australia (a mental health community support service) and Scope 
Australia (a disability support service).18 The qualitative study sought to explore 
the experience of people ‘experiencing challenges’ with their cognition or mental 
health19 when engaging in consumer transactions in the finance, 
telecommunications, insurance, and utilities sectors.20 The study involved 
thematic analysis of interviews with individuals who self-identified as being 

                                                 
17  On the application of the CRPD in this context see further Yvette Maker et al, ‘Ensuring Equality for 

Persons with Cognitive Disabilities in Consumer Contracting: An International Human Rights Law 
Perspective’ (2019) 19 Melbourne Journal of International Law (forthcoming). 

18  Rachel Hale et al, ‘Consumer Transactions: Equitable Support Models for Individuals with Decision-
Making Impairments: A Pilot Study’ (Report, Melbourne Social Equity Unit and Melbourne Law School, 
February 2017). 

19  The authors acknowledge that language in this field is important and contested. When referring to 
impairment and disability, the authors use the meaning established in article 1 of the CRPD. It states that 
‘[p]ersons with disabilities include those who have long-term physical, mental, intellectual or sensory 
impairments which in interaction with various barriers may hinder their full and effective participation in 
society on an equal basis with others’.  

20  See Hale et al, above n 18.  
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within this category, community lawyers and consumer advocates based in 
Community Legal Centres, and representatives from finance and insurance 
service providers.21 Semi-structured interviews were conducted with 19 
participants. Although the study surveyed only a small number of participants, 
we consider it valuable in giving voice to the lived experience of a group that has 
not traditionally been the focus of research and reform in this field.  

 

II   CONSUMER CHOICE AND BARRIERS FOR PEOPLE WITH 
COGNITIVE DISABILITIES 

A   The Centrality of Consumer Choice 
Consumer choice is central to the selection of the consumable goods and 

services necessary for everyday life. Choice now also determines access to many 
essential services that are key to consumers’ enjoyment of a range of 
fundamental rights, including access to an adequate standard of living, the 
highest attainable standard of health, and economic and social participation.22 
Water and energy are clearly essential to an adequate standard of living and 
health. Banking has also been characterised as ‘an essential service’ because 
many people require direct deposit or other bank services to receive their 
income;23 many people also rely on consumer credit services such as credit cards, 
personal loans, and mortgages to manage living expenses. Numerous social and 
economic advantages come with access to telecommunications services such as 
mobile phones and internet connectivity, including access to lower-cost products 
and payment options as well as social interaction and networks.24 

A consumer model also informs the new National Disability Insurance 
Scheme (‘NDIS’), which is premised on persons with disabilities themselves 
identifying their support needs and deciding on the allocation of their funding 
packages.25 The NDIS is a national, no-fault insurance scheme which covers 
people aged under 65 who have a permanent disability.26 The NDIS offers access 
to individual funding packages to purchase disability services and supports that 
are ‘reasonable and necessary’.27 It is meant to stimulate a market-based system 

                                                 
21  Ibid. 
22  See CRPD arts 3, 19, 25, 28. 
23  NSW Government, ‘Submission to Review of Banking Code of Practice’ (Submission, August 2000) 

<http://www.reviewbankcode.com/pdfs/12.pdf>. 
24  Paul T Jaeger, ‘Telecommunications Policy and Individuals with Disabilities: Issues of Accessibility and 

Social Inclusion in the Policy and Research Agenda’ (2006) 30 Telecommunications Policy 112, 113; 
Tony Eardley, Jasmine Bruce and Gerard Goggin, ‘Telecommunications and Community Wellbeing: A 
Review of the Literature on Access and Affordability for Low-Income and Disadvantaged Groups’ 
(SRPC Report 09/09, University of New South Wales Social Policy Research Centre and Journalism and 
Media Research Centre, July 2009). 

25  See further National Disability Insurance Agency, About the NDIS <https://www.ndis.gov.au/about-
us/what-ndis.html>. 

26  National Disability Insurance Scheme Act 2013 (Cth) ss 22, 24. 
27  Revised Explanatory Memorandum, National Disability Insurance Scheme Bill 2013 (Cth) 1; National 

Disability Insurance Scheme Act 2013 (Cth) ss 4, 24, 34. 
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for care and support services.28 In so doing it characterises people with 
disabilities as consumers of the care and support services essential for their 
wellbeing and social integration.  

The market model that emphasises consumer choice is premised on political 
and economic views about the value of individual autonomy and its role in 
promoting consumer wellbeing. Consumer choice is seen as the best way of 
promoting fair and efficient outcomes because it is consumers themselves who 
make the decisions about how best to further their own interests. Respect for the 
dignity of consumers as members of civil society dictates that consumers should, 
as far as possible, be free to make their own contracting decisions.29 Such 
motivations overlap with economic welfare considerations that seek to preserve 
the opportunities for free and informed consent by consumers when making 
purchasing decisions in order to promote individually worthwhile outcomes and 
market competition.30  

 
B   Consumers with Cognitive Disabilities and Contracting Challenges 
Consumers with cognitive disabilities may experience unique challenges in 

making decisions in contracting for goods and services. These challenges can 
arise due to cognitive impairment,31 although they are frequently due to legal, 
social, and structural barriers.32 Focusing on actual or perceived individual 
decision-making impairment in people with cognitive disabilities is problematic, 
furthering the already entrenched stigma attached to cognitive disabilities. This 
stigma extends to assumptions that people with cognitive disabilities are 
inherently less able to make choices, including consumer choices. This is not the 
case, as cognitive disabilities come in many different forms. Some people with 
cognitive disabilities may experience difficulty with consumer choices; others 
may not. Focusing on individual decision-making impairment ignores socially-
constructed barriers to participation, such as stigma, discrimination, and 
inaccessibility, allowing those barriers to remain in place.33 Tackling these 
barriers and providing appropriate support for consumer contracting could assist 
in creating system-wide change and consumer markets that are generally more 

                                                 
28  Productivity Commission, ‘Disability Care and Support: Productivity Commission Inquiry Report’ 

(Inquiry Report No 54, 31 July 2011) vol 1. 
29  Stephen Smith, Contract Theory (Oxford University Press, 2004) 56; Rick Bigwood, Exploitative 

Contracts (Oxford University Press, 2003) ch 3; John N Adams and Roger Brownsword, ‘The Ideologies 
of Contract’ (1987) 7 Legal Studies 205, 206–10. 

30  Michael J Trebilcock, ‘Rethinking Consumer Protection Policy’ in Charles E F Rickett and Thomas G W 
Telfer (eds), International Perspectives on Consumers’ Access to Justice (Cambridge University Press, 
2003) 68, 94. 

31  Lynn Meltzer, ‘Executive Function: Theoretical and Conceptual Frameworks’ in Lynn Meltzer (ed), 
Executive Function in Education: From Theory to Practice (Guilford Press, 2007) 1, 1–3; Australian 
Institute of Health and Welfare, ‘Australia’s Health 2008’ (11th Biennial Report, 2008) 37–8. See also, for 
example, the definition of mental illness set out in mental health legislation such as section 4 of the 
Mental Health Act 2014 (Vic). 

32  CRPD Preamble para (e). 
33  Flynn and Arstein-Kerslake, above n 5; Anna Arstein-Kerslake, Restoring Voice to People with Cognitive 

Disabilities: Realizing the Right to Equal Recognition Before the Law (Cambridge University Press, 
2017).  
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accessible for all, including people with cognitive disabilities. This is a clear path 
to achieving equality in consumer transactions for people with cognitive 
disabilities.34   

Legal, structural, and social barriers to consumer contracting for people with 
cognitive disabilities are rooted in the systemic marginalisation that people with 
cognitive disabilities face. There is evidence to indicate that people with 
cognitive disabilities experience higher rates of socioeconomic disadvantage, 
such as being unemployed or on low income, having a low education level, a 
lack of access to stable housing, and reliance on social welfare.35 These factors, 
combined with the prevalence of discrimination and prejudice against people 
with cognitive disabilities, place consumers with cognitive disabilities at a 
disadvantage when entering consumer contracts. They hold less social capital and 
less financial power, which places more power in the hands of the other 
contracting party.  

These factors place consumers with cognitive disabilities at risk of entering 
into contracts for goods and services that are not advantageous.36 This may be 
due to the influence of traders or other parties who are actively seeking to exploit 
the power imbalance through undue pressure, manipulation or 
misrepresentation.37 But even where overtly exploitative or predatory conduct is 
not involved, consumers with cognitive disabilities may be disadvantaged by the 
very inaccessibility of the contracting process. For example, the contract itself 
may not be presented in language that is accessible or visuals may not be 
available for those who have difficulty reading. In addition, due to ongoing lack 
of services to give people with cognitive disabilities choice and control in their 
own lives, many people with cognitive disabilities have not had the opportunity 
to develop decision-making skills and may need support in the actual act of 
decision-making.  

Deborah Warr and colleagues recently explored the extent to which the NDIS 
is meeting its aims and objectives from the perspective of NDIS participants.38 
They found that there were insufficient services and resources to help 

                                                 
34  For a detailed discussion of the social barriers to participation for people with disabilities, including 

people with cognitive disabilities, see Mike Oliver, ‘The Individual and Social Models of Disability’ 
(Paper presented at the Joint Workshop of the Living Options Group and the Research Unit of the Royal 
College of Physicians on People with Established Locomotor Disabilities in Hospitals, 23 July 1990) 3; 
Flynn and Arstein-Kerslake, above n 5. 

35  Anne M Kavanagh et al, ‘Intersections between Disability, Type of Impairment, Gender and Socio-
Economic Disadvantage in a Nationally Representative Sample of 33 101 Working-Aged Australians’ 
(2015) 8 Disability and Health Journal 191; Louis Schetzer and Judith Henderson, ‘Access to Justice and 
Legal Needs: A Project to Identify Legal Needs, Pathways and Barriers for Disadvantaged People in 
NSW: Stage 1: Public Consultations’ (Report, Law and Justice Foundation of New South Wales, August 
2003) xv–xvi. 

36  See also Australian Banking and Insurance Ombudsman, ‘Disability, Incapacity and Banking Incapacity’ 
(Bulletin No 31, October 2001). 

37  See, eg, Ford by His Tutor Watkinson v Perpetual Trustees Victoria Ltd (2009) 75 NSWLR 42. 
38  D Warr et al, ‘Choice, Control and the NDIS: Service Users’ Perspectives on Having Choice and Control 

in the New National Disability Insurance Scheme’ (Report, University of Melbourne, May 2017) 8, 35, 
53 <http://socialequity.unimelb.edu.au/__data/assets/pdf_file/0010/2364499/Choice-Control-and-the-
NDIS-Report-Melbourne-Social-Equity-Institute.pdf>.  
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participants exercise choice and control. There was also a ‘huge volume’ of 
information that was difficult for participants to access and understand, as well as 
complex systems for navigating the NDIS administrative procedures and the 
service providers.39 Similar experiences were reported in the MSEI pilot study.40 
Participants in that study identified information asymmetry as a significant 
barrier to their ability to make effective decisions about complex consumer 
products:  

Even me who appears to do their research still has no idea. And I still don’t fully – 
because I’m more concentrating on the end goal, which is getting my thing at the 
end of the day, a lot of it is to do with not being cognitively aware of what’s 
happening. As we said it’s hard enough …  
(Consumer 2)41 

Fluctuations in individuals’ mental health may have a significant impact on 
the decisions they make as consumers. Certainly, when asked what the main 
challenges were when engaging in consumer transactions, participants in the 
MSEI study spoke about the relationship between their consumer behaviour and 
their impairments: 

I guess I got myself into trouble partly because of this almost obsessive 
compulsive thing. And I was getting messages if you like to say that it’s ‘okay, it’s 
all good, you’re doing the right thing, you need this stuff’ etcetera, and in reality I 
didn’t … to explain like I’ve done all of this but it’s not because I’m greedy 
necessarily or just frivolous or whatever even though it appears that way. It’s 
actually because I’ve got myself into a mess because I really didn’t know what I 
was getting myself into and the reality of the situation was not part of the deal.  
(Consumer 1)42 

Participants also reported a lack of confidence in dealing with the market 
place: 

I think the key challenge would be confidence that I would be dealt with properly, 
you know dealt with like any other person. Confidence that I won’t get an 
immediate knock back. Even not knowing enough about my past to know whether 
I’m eligible to go and do something, that’s really hard.  
(Consumer 4)43 

These factors may mean that consumers with cognitive disabilities that affect 
their decision-making will struggle with consumer transactions, particularly in 
complex or high-pressure sales situations or at times of high stress or other 
profound life events. As set out in the next Part, the existing legal regime is alive 
to this issue in providing safety net responses for consumers with decision-
making impairments who have entered into transactions they did not understand 
or did not want. We suggest however that the law does not provide incentives for 
traders to develop upfront support mechanisms for consumers who require 
decision-making support.  

 

                                                 
39  Ibid. 
40  Hale et al, above n 18. 
41  Ibid 40. 
42  Ibid 43. 
43  Ibid 43. 
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III   SAFETY NET CONSUMER PROTECTION 

The legal response to perceived consumer vulnerability or reduced capacity 
for decision-making has focused on strategies for ensuring that consumers are not 
bound to contracts for which the consumer’s consent has been in some way 
impaired or vitiated. There are a number of general law doctrines and legislative 
prohibitions that may be invoked by consumers, or their representatives, to either 
avoid or rescind a contract tainted by a misunderstanding, pressure or 
exploitation.  

x The legal threshold requirement of capacity44 may release a consumer 
from a transaction in circumstances where the consumer was incapable 
of understanding the contract at the time it was made and that the trader 
was or should have been aware of this lack of mental capacity.45  

x The doctrine of non est factum will render void a contract entered into by 
a party who is unable to understand the transaction.46 Knowledge of the 
incapacity by the other party to the contract is not required but the 
requisite standard of incapacity for the application of the doctrine is 
relatively high and typically there must not have been a want of care on 
the part of the consumer.47  

x Unconscionable dealing is an equitable doctrine that may set aside a 
transaction where a trader knowingly takes advantage of or exploits the 
special disability of the consumer with whom it is dealing.48  

x Undue influence is concerned with a relationship of influence that affects 
a dependent party’s mind and judgment in entering into a contract.49 For 
a contract between the consumer and trader to be set aside on the ground 

                                                 
44  In 2014, the United Nations Committee on the Rights of Persons with Disabilities in its General 

Comment on Article 12 of the CRPD stated that ‘[u]nder article 12 of the Convention, perceived or actual 
deficits in mental capacity must not be used as justification for denying legal capacity’: Committee on 
the Rights of Persons with Disabilities, General Comment No 1 (2014): Article 12: Equal Recognition 
before the Law, 11th sess, UN Doc CRPD/C/GC/1 (19 May 2014) para 13 (emphasis added). The 
Committee pointed out at para 13 that:  

the concepts of mental and legal capacity have been conflated so that where an individual is thought to 
have impaired decision-making skills, often because of a cognitive or psychosocial disability, her legal 
capacity to make a particular decision is removed … Article 12 does not permit this discriminatory denial 
of legal capacity …  

 See also Bernadette McSherry, ‘Legal Capacity under the Convention on the Rights of Persons with 
Disabilities’ (2012) 20 Journal of Law and Medicine 22, 22–7. 

45  Gibbons v Wright (1954) 91 CLR 423, 441 (Dixon CJ, Kitto and Taylor JJ). 
46  Petelin v Cullen (1975) 132 CLR 355; PT Ltd v Maradona Pty Ltd (1992) 25 NSWLR 643; Ford by His 

Tutor Watkinson v Perpetual Trustees Victoria Ltd (2009) 75 NSWLR 42 (consumer with cognitive 
impairment). 

47  Elise Bant, ‘Incapacity, Non Est Factum and Unjust Enrichment’ (2009) 33 Melbourne University Law 
Review 368. 

48  See, eg, Lampropoulos v Kolnik [2010] WASC 193 (estate agent manipulates home owner living with 
dementia). 

49  See, eg, Johnson v Buttress (1936) 56 CLR 113 (illiterate and unsophisticated property owner); Hart v 
O’Connor [1985] AC 1000.  
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of undue influence by a third party over the consumer, the trader must 
have had notice of that influence.50  

x The Australian Consumer Law contains a simple but far-reaching 
prohibition on conduct in trade or commerce that is misleading or likely 
to mislead.51 The prohibition is the bedrock of consumer protection law 
in Australia,52 but perhaps less central in this context. This is because the 
prohibition is directed at misleading conduct, not at attempts to take 
advantage of a lack of understanding, which is the role of the prohibition 
on unconscionable conduct. 

x The Australian Consumer Law contains a broad prohibition on 
unconscionable conduct in trade or commerce.53 Courts have used 
different expressions for describing the threshold for establishing 
unconscionable conduct, referring to conduct that shows ‘a high degree 
of moral obloquy’,54 ‘something not done in good conscience’,55 and 
conduct that offends ‘commonly held community values’,56 although 
none of these concepts should replace a close interpretation of the words 
of the text.57 It appears that, to establish unconscionable conduct, the 
trader must usually have had knowledge of the circumstances of 
disadvantage or impairment that affected the consumer in entering into 
the contract.58 

x Unfair practices such as the use of physical force, undue harassment or 
coercion by a trader in connection with the supply of goods or services or 

                                                 
50  See, eg, Perpetual Trustees Victoria Ltd v Ford (2008) 70 NSWLR 611, 635 [95] (Harrison J); see also 

Buccoliero v Commonwealth Bank of Australia (2011) 16 BPR 30 333, 30 340–1 [67]–[77] (Young JA). 
51  Competition and Consumer Act 2010 (Cth) sch 2 (‘Australian Consumer Law’) s 18. 
52  On the significance of the prohibition see, eg, Michael E J Black, ‘The Federal Court of Australia: The 

First 30 Years – A Survey on the Occasion of Two Anniversaries’ (2007) 31 Melbourne University Law 
Review 1017, 1029. 

53  Australian Consumer Law ss 21–2. See, eg, Knowles v Victorian Mortgage Investments Ltd [2011] VSC 
611 (a person who was illiterate signed a loan agreement); Australian Securities and Investments 
Commission v Australian Lending Centre Pty Ltd [No 3] (2012) 213 FCR 380 (the clients of a lender 
included a man with an Acquired Brain Injury); Behjan v Living Budget (General) [2007] NSWCTTT 
302 (appeal dismissed: Guo v Consumer, Trader and Tenancy Tribunal [2007] NSWSC 1335) (a consumer 
with a diagnosis of schizophrenia bought over 800 items from the same shop). 

54  A-G (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 557, 583 [121] (Spigelman CJ); see also Violet 
Home Loans Pty Ltd v Schmidt (2013) 44 VR 202, 219 [58] (The Court); Paciocco v Australia & New 
Zealand Banking Group Ltd (2016) 258 CLR 525, 587 [188] (Gageler J); cf Kobelt v Australian 
Securities and Investments Commission (2018) 352 ALR 689, 724 [193] (Besanko and Gilmour JJ) 
(emphasising the need to focus on the words of the prohibition). 

55  Australian Competition and Consumer Commission v Lux Distributors Pty Ltd [2013] FCAFC 90, [41] 
(The Court); see also PT Ltd v Spuds Surf Chatswood Pty Ltd [2013] NSWCA 446, [105] (Sackville JA). 

56  Australian Competition and Consumer Commission v Lux Distributors Pty Ltd [2013] FCAFC 90, [23] 
(The Court); see also Paciocco v Australia and New Zealand Banking Group Ltd (2015) 236 FCR 199, 
274 [296] (Allsop CJ), 289 [371] (Besanko J agreeing), 295 [398] (Middleton J agreeing). 

57  See, eg, Kobelt v Australian Securities and Investments Commission (2018) 352 ALR 689, 724 [193] 
(Besanko and Gilmour JJ); Ipstar Australia Pty Ltd v APS Satellite Pty Ltd (2018) 329 FLR 149, 187 
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payment for those goods or services are prohibited under section 50 of 
the Australian Consumer Law. 

These equitable doctrines and statutory responses act as transactional safety 
nets. They set aside contracts that are based on impaired or vitiated consent and 
which therefore lack integrity as assessed by both social values of autonomy and 
economic imperatives of market efficiency. The combination of these doctrines 
may provide an incentive to providers of services to keep a check on their sales 
practices so as to avoid tactics that are misleading, exploitative, impose an undue 
amount of pressure on consumers or fail to respond to a patent need for 
assistance or support.  

These general law doctrines and statutory prohibitions are however only a 
partial response to ensuring greater participation and inclusion in market 
transactions for consumers with cognitive disabilities and, indeed, all consumers. 
The doctrines are reactive responses to problems in the transacting process rather 
than proactive strategies for ensuring support for consumers entering into 
contracts, which is discussed in the next Part of this article. But even within this 
safety net response there are features that limit the protection that is provided to 
consumers with cognitive disabilities. Primarily these are the need for knowledge 
and the reliance on the concept of vulnerability, with its associations with deficit 
and need, to establish entitlement to relief.  

 
A   Reliance on Knowledge to Trigger Trader Responsibilities  

One limitation on the effectiveness of the existing legal framework of 
vitiating factors in protecting consumers with cognitive disabilities is the 
requirement of knowledge on the part of the trader that applies to most of the 
protective doctrines. Predominantly, this group of legal responses is dependent 
on the trader knowing the circumstances that contribute to the consumer being 
disadvantaged in the transaction and then failing to respond to those 
circumstances in a way recognised as appropriate by the law. The difficulty is 
that traders may not be equipped to recognise ‘incapacity’, ‘special disability’, 
‘impairment’, ‘special disadvantage’ or other relevant conditions that may invoke 
the vitiating factor.  

In Australian Competition and Consumer Commission v Radio Rentals Ltd59 
the consumer, Mr Groth, had diagnoses of an intellectual disability and 
schizophrenia. Mr Groth was in receipt of a disability pension, which was his 
sole source of income. In the period between November 1996 and October 2002, 
Mr Groth entered into 15 rental, two loan and 19 service agreements with Radio 
Rentals. These all related to electrical goods. The payments he made under those 
agreements totalled $20 700.43. The Australian Competition and Consumer 
Commission (‘ACCC’) argued that Radio Rentals knew or ought to have known 
that Mr Groth was unable to protect his own interests and that the agreements 
with Radio Rentals would result in financial hardship for Mr Groth. Finn J 
accepted that Mr Groth was ‘able to present himself in a manner which did not 

                                                 
59  (2005) 146 FCR 292. 
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immediately suggest he was markedly intellectually disabled’. Accordingly, Mr 
Groth’s ‘disabilities and incapacities’ were not sufficiently evident to the sales 
people who dealt with him to provide Radio Rentals with knowledge of Mr 
Groth’s special disadvantage and thus to find that Radio Rentals had engaged in 
unconscionable conduct.60 The ACCC also attempted to argue that Radio Rentals 
and Walker Stores took advantage of Mr Groth because they knew of his 
financial circumstances and, in particular, that he had an inadequate monthly 
surplus after paying the moneys owning to those companies to cover his living 
expenses. This argument was raised too late in the proceedings to be pursued. 
Moreover, the ACCC had not made out a case of financial hardship experienced 
by Mr Groth.61  

The issue illustrated in this case, of the trader’s employees not understanding 
the impacts of cognitive disability and indeed the precarious financial 
circumstances affecting the consumer, is not uncommon. Many people in the 
community do not understand the nature of cognitive disabilities. Moreover, 
traders and their employees may lean against making assumptions about a 
person’s abilities or capacity to contract in order to avoid discrimination.  

Some participants in the MSEI study observed that identifying a person’s 
disability may be necessary to facilitate transactions, but is difficult, especially if 
consumers do not disclose it: 

We can all talk about respecting people with disability and people with mental 
health issues, but not everybody walks into a branch or into a telco shopfront with 
a sign on their forehead or a sign on their chest, whatever it is, saying ‘I identify as 
having a mental health issue. Can you please treat me with respect?’ And that 
exists for so many people in society. You can’t necessarily walk in somewhere 
and have someone know that you speak English as a second language. None of us 
wear signs on our forehead or our chests, to be honest. 
(Consumer 7)62 
Identifying customers and their accessibility needs is sometimes a challenge 
because also customers don’t necessarily open with that or even admit or 
acknowledge that they have a disability. That’s probably where we find a lot of 
challenges, and we find that internally with our people as well. Some people not 
necessarily identifying themselves with having a disability. So in that case, you 
can’t then be having a file on them … there’s that real challenge around 
knowledge.  
(Bank representative)63 

The limits of relying on knowledge of mental incapacity, special 
disadvantage, or another relevant condition as a trigger for a proactive response 
are exaggerated in the online world.64 Even applications for complex products 
such as insurance, credit and telecommunications are taking place through online 

                                                 
60  Ibid 324–5 [169]–[172], 330–1 [201].  
61  Ibid 328 [187]–[190]. 
62  Hale et al, above n 18, 34. 
63  Ibid 35. 
64  See further Organisation for Economic Co-operation and Development, ‘Consumer Protection in E-

commerce: OECD Recommendation’ (2016); United Nations Conference on Trade and Development, 
Consumer Protection in Electronic Commerce: Note by the UNCTAD Secretariat, 2nd sess, Provisional 
Agenda Item 3(e), UN Doc TD/B/C.I/CPLP/7 (24 April 2017). 
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applications or handled through call centres with no face-to-face or personal 
interaction: 

What you’ll find is there are examples where there are local relationships, and 
there are individuals, so customers that are supported with a local team that know 
this person and their needs really well. But quite often what you’ll find is that 
outside of that probably local branch environment, if you think call centres, so 
you’re talking to any individual, they might not necessarily know the customer. 
We’re not necessarily identifying unless that customer has specifically requested 
what their accessibility needs are. 
(Bank representative)65 
 

B   Reliance on the Category of ‘Vulnerability’ as the Basis for Relief 
A second, and related, limitation on the effectiveness of the vitiating factors 

in responding to the needs of consumers with cognitive disabilities is the 
tendency in the consumer law and policy to describe the threshold requirement 
for relief from unfair transactions in terms of vulnerability, and to distinguish that 
state from the position of ordinary or average consumers. The distinction is 
enshrined in European Union (‘EU’) consumer law. Case law from the European 
Court of Justice66 describes the ‘average’ consumer as a consumer who is 
‘reasonably well-informed, reasonably observant and circumspect’.67 The EU 
Directive on Unfair Commercial Practices recognises the need for protective 
concessions for any ‘clearly identifiable group of consumers who are particularly 
vulnerable to the practice or the underlying product because of their mental or 
physical infirmity, age or credulity in a way which the trader could reasonably be 
expected to foresee’.68 Vulnerable consumers under this dichotomy warrant 
special levels of protection in transacting. Average consumers by contrast should 
be encouraged to take measures to protect their own interests.  

Vulnerability is also commonly invoked as the threshold requirement for 
protective relief in Australian case law, particularly dealing with the prohibition 
on unconscionable conduct,69 and in regulatory guidance.70 Conversely, case law 

                                                 
65  Hale et al, above n 18, 36–7. 
66  Gut Springenheide GmbH v Oberkreisdirektor des Kreises Steinfurt (C-210/96) [1998] ECR I-4657; see 

also Verbraucherschutzverein eV v Sektkellerei G C Kessler GmbH und Co (C-303/97) [1999] ECR I-
513; Estée Lauder Cosmetics GmbH & Co OHG v Lancaster Group GmbH (C-220/98) [2000] ECR I-
117. 

67  Council Directive 2005/29/EC of 11 May 2005 concerning Unfair Business-to-Consumer Commercial 
Practices in the Internal Market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 
98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 
2006/2004 of the European Parliament and of the Council [2005] OJ L 149/22, art 18. 
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reg 2(5). 

69  See, eg, Tonto Home Loans Australia Pty Ltd v Tavares [2011] 15 BPR 29 699, 29 765 [291] (Allsop P); 
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70  Australian Competition and Consumer Commission, ‘Business Snapshot: Don’t Take Advantage of 
Disadvantage: A Compliance Guide for Businesses Dealing with Disadvantaged or Vulnerable 
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on the statutory prohibition on misleading conduct has drawn a distinction 
between categories of ‘ignorant’ or ‘gullible’ consumers and ‘ordinary’ or 
‘reasonable’ consumers in determining whether conduct directed at a class of 
consumers is misleading or likely to mislead, with the reaction of the gullible 
excluded from consideration.71 

This reliance on the label ‘vulnerable’ to identify consumers in need of 
protection from the law, and conversely on ideals of ‘average’, ‘ordinary’ or 
‘reasonable’ consumers as warranting lesser levels of protective scrutiny, raises a 
shortcoming of prevailing approaches to consumer protection for consumers with 
cognitive disabilities. Disability studies scholars have argued that labelling and 
treating people with disabilities as ‘vulnerable’ or ‘dependent’ has resulted in 
laws and policies that deny individuals’ practical and legal agency and place 
them in positions of dependency on others.72 At best, this approach treats persons 
with disabilities as subjects of a benevolent protective scheme rather than holders 
of rights (including the right to recognition and exercise of their legal capacity)73 
and people with individual experiences and expertise who are entitled to full 
social and economic inclusion.74 Less benevolently, ‘designating only certain 
individuals and groups as vulnerable transforms our shared vulnerability into a 
personal liability and renders the individuals so designated susceptible to 
alienation, stigma or demonization’.75 

For instance, while a determination that a consumer with cognitive 
disabilities did not have the requisite capacity to enter a contract may enable 
them to avoid the consequences of a problematic or undesired transaction, such a 
determination risks perpetuating the stigma, discrimination, and denial of legal 
personhood of the individual because of their (perceived or actual) impairment or 
disability. As already noted, it also does nothing to equip that person with the 

                                                                                                                         
Consumers’ (Brochure, 2011)  
<https://www.accc.gov.au/system/files/217_%20BS%20Don%27t%20take%20advantage%20_FA_Web_
Nov-2014.pdf>; Consumer Affairs Victoria, ‘Discussion Paper: What Do We Mean by “Vulnerable” and 
“Disadvantaged” Consumers?’ (2004). 
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Disabilities’ (1995) 10 Hypatia 30. 

73  CRPD art 12. 
74  United Nations Department of Economic and Social Affairs, Division for Inclusive Social Development, 
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skills or support to enter further transactions in the future, and is unlikely to 
result in outcomes that respect the autonomy and dignity of the individual.76  

Consumer protection responses based on distinguishing between vulnerable 
and non-vulnerable consumers are not only problematic for those labelled 
vulnerable. Paradoxically, the dichotomy between average and vulnerable 
consumers results in both a marginalisation of consumers experiencing 
disadvantage, hardship or vulnerability to exploitation in consumer transactions 
and an artificial standard for assessing the welfare of all consumers.77 As Martha 
Fineman asserts, ‘human vulnerability is universal, constant and complex, it is 
also particular’.78 First, labelling particular groups of consumers as necessarily or 
intrinsically vulnerable ignores the potential for all consumers to be vulnerable in 
certain circumstances.79 Again, to quote Fineman: ‘[t]he very idea of vulnerable 
populations situates and validates an opposite binary ideal – a population of 
autonomous, self-sufficient, and independent liberal subjects’.80  

As has been frequently pointed out by scholars and commentators, few real 
consumers are likely to meet the demands of the identified standard of the 
‘reasonable’ person.81 If some consumers are treated as inevitably vulnerable, 
then the difficulties potentially faced by all other consumers in market dealings 
risk being ignored.82 All consumers may be vulnerable in some transactions, if 
what is meant by this concept is being at considerable disadvantage compared to 
the position of the trader with whom they are dealing. Consumers will usually 
have less information about the product than the trader does.83 Where these 
circumstances are combined with emotional or social instability – family 
disruption, illness, financial hardship or simply time pressures – then consumers 
may be in a position of considerably reduced bargaining power.84 It is 
increasingly widely recognised that consumers do not act in a perfectly rational 
manner as assumed by classical economic theory.85 Instead, all consumers are 
constrained by limitations of information, time and experience. All consumers 
are also subject to a variety of cognitive biases, identified by studies in 
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behavioural economics, that limit their ability to make choices that will produce 
the most beneficial outcomes.86  

For consumer protection law and policy this insight suggests convenient 
labels such as ‘vulnerable’ to identify those in need of protection should be 
avoided. The label perpetuates the undesirable distinction between ordinary and 
other types of consumers. It therefore risks diverting attention from what should 
be the substantive inquiry into the circumstances of consumers at the time of 
transacting. The difference between these approaches can be illustrated by 
considering the way in which the threshold requirement for relief from the 
equitable doctrine threshold has been treated in the case law. In assessing the 
existence of a special disadvantage that enlivens the doctrine of unconscionable 
dealing in equity, courts commonly refer to the statement of Fullagar J in 
Blomley v Ryan, listing ‘poverty or need of any kind, sickness, age, sex, infirmity 
of body or mind, drunkenness, illiteracy or lack of education, lack of assistance 
or explanation where assistance or explanation is necessary’.87 However, 
Fullagar J prefaced this list with the statement that ‘[t]he circumstances adversely 
affecting a party, which may induce a court of equity either to refuse its aid or to 
set a transaction aside, are of great variety and can hardly be satisfactorily 
classified’.88 As the High Court reiterated in Kakavas v Crown Melbourne 
Limited, an assessment of unconscionable conduct ‘calls for a precise 
examination of the particular facts, a scrutiny of the exact relations established 
between the parties and a consideration of the mental capacities, processes and 
idiosyncrasies of the [parties]’.89 The key focus of the inquiry into 
unconscionable conduct in equity should on this approach be the factor identified 
by Fullagar J, namely ‘lack of assistance or explanation where assistance or 
explanation is necessary’,90 and ideally the same perspective would flow through 
to the other protective doctrines in determining who is worthy of protective 
relief.91  

These insights also suggest a more proactive approach to consumer 
protection than is available through safety net provisions that relieve consumers 
from transactions on the ground of impaired consent. Article 12 of the CRPD 
obliges states to both recognise the legal personhood and legal capacity of all 
persons and provide individuals with the support they may require to exercise 
that capacity.92 This approach would focus on how to remove barriers to social 
participation rather than merely providing protective strategies to alleviate the 
adverse consequences of perceived difference. Recognition of innate 
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vulnerabilities in all individual consumers should prompt a shift in focus from 
the special protection of discrete ‘vulnerable’ groups to a recognition of the need 
for the state, the courts and traders to focus on improving equality of access and 
participation.93  

 

IV   ‘FRONT-END’ REGULATORY RESPONSES TO CONSUMER 
PROTECTION  

If a vulnerability approach is not optimal for either those labelled 
‘vulnerable’ or those presumed to be reasonable or ordinary, it is time to consider 
new strategies. Although the existing legal doctrines’ responses to vitiated 
consent may protect the consumer who has been exploited by a predatory trader, 
it is not clear that they provide strong incentives to implement more inclusive 
practices by traders in dealing with some consumers to avoid needing to 
challenge the validity of the transaction after it has been made. The focus is on 
sanctioning the trader for continuing to contract with a consumer in the face of an 
apparent lack of knowledge or understanding through the loss of the deal rather 
than on support in contracting for consumers who may require it. An earlier or 
front-end response could promote good decision-making for all, rather than 
merely unwinding the consequences of a transaction tainted by impaired consent. 
Here we might draw on Duggan and Ramsay’s metaphor of responses to the 
danger posed by a crumbling cliff top edge close to a popular walking path – the 
best response to protect walkers from falling is a fence at the top not an 
ambulance at the bottom.94  

It is suggested that a change in the law, policy and contracting practice is 
required so that the standard responses to incapacity or vulnerability are replaced 
by a better, more extensive response to building contracting capacity in all 
consumers, including those with cognitive disabilities. An approach premised on 
universal inclusion, drawing particularly on some of the principles expressed in 
the CRPD, may offer a solution. One purpose of the CRPD is to correct the 
tendency to focus on individual deficit when addressing the circumstances of 
persons with disabilities, and instead emphasise the social causes of disability, 
which in the context of consumer activity includes inaccessibility of information 
and services,95 and a lack of support to make decisions and live independently in 
the community.96  

 
                                                 
93  Cf the vulnerability theory of Fineman, ‘The Vulnerable Subject’, above n 78, 25 (‘one way to 

understand the vulnerability approach is to see it as an articulation of a duty for the state to actively 
assume broad societal responsibility in regard to ensuring equality for citizens and others to whom it 
owes some obligation’); see also Fineman, ‘Beyond Identities’, above n 75, 1755. 

94  See Anthony Duggan and Iain Ramsay, ‘Front-End Strategies for Improving Consumer Access to Justice’ 
in Michael J Trebilcock, Anthony Duggan and Lorne Sossin (eds), Middle Income Access to Justice 
(University of Toronto Press, 2012) 95, drawing on a metaphor used by Richard Susskind, The End of 
Lawyers? Rethinking the Nature of Legal Services (Oxford University Press, 2008) 231.  

95  CRPD arts 9, 21. 
96  Ibid arts 12, 19. 



2018 From Safety Nets to Support Networks 835 

A   Responding to Inaccessible Information 
Reliance on disclosure as a consumer protection mechanism has been 

undermined by empirical work that suggests consumers make little meaningful 
use of written information about the goods and services they are purchasing.97 It 
is perhaps an overreaction to abandon disclosure entirely as a mechanism for 
consumer protection; it might be possible to use these insights to make the 
disclosure regime more effective. The effort is consistent with an underlying but 
important premise of consumer protection law, which is that the role of 
regulation in this context is not to make decisions for consumers but to facilitate 
the optimal conditions for consumers to make worthwhile decisions about 
managing their own lives. For consumers with cognitive disabilities, clear 
communication assumes even greater significance, particularly in contracting 
online where there may be no human communication from the trader.  

Contracts governing the supply of online services are commonly difficult to 
read and understand. They are usually provided in PDF documents printed in 
capitals with no white space and are of excessive length.98 Greater use might 
therefore be made of simple strategies such as ratings, diagrams and standardised 
disclosure of key features.99 Simple warnings might be used to alert consumers to 
products that are high risk.100 New technologies offer potential here. Online tools 
are now available to allow better navigation by consumers and tailoring of 
information to their preferences instead of navigating cumbersome documents.101 
Such information can be presented in different formats, pop up boxes and 
embedded videos, playing to the best learning style of the recipient. Guidelines 
like the ‘Web Content Accessibility Guidelines’ provide detailed practical 
guidance on making content, particularly online content, accessible to people 
with disabilities.102 

 
B   Responding to Inaccessible Services 

A significant part of the issue for consumers contracting for essential services 
such as banking, telecommunications, utilities and insurance is the sheer 
complexity of the options available. Products are often offered in a range of 
different bundles or with numerous add-ons which increase the complexity of the 
choice for consumers and impose a much higher cost, which can be especially 
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significant for those on low incomes. In this way products that are on their own 
acceptable and effective may prove to be unsuitable for consumers on the 
grounds of cost or complexity, or at least at risk of significant overservicing. In 
its Rank the Telco report, the Financial and Consumer Rights Council reported 
that: 

[Telco] providers are frequently upselling bundles, accessories and multiple 
contracts; conducting bare-minimum credit assessments; and offering scant 
information about the financial implications of expensive post-paid services. Thus, 
low-income customers are signing complex contracts for unnecessary and 
unaffordable products, setting them up for future hardship.103 

Hence there is an important role for traders themselves to be responsive to 
the needs of all consumers by developing ‘vanilla’ product bundles suitable for 
consumers with a need or desire for a straightforward service and also ensuring 
that sales staff are trained to understand the imperative of informing consumers 
of these options.104 

 
1 Mandatory Requirements of Suitability 

As already noted, a regime that depends on a trader having knowledge of 
consumer vulnerability does little to prompt a general process of inquiry into the 
suitability of the product for the needs of the consumer. Yet without knowledge, 
many of the protective responses to those consumers in need of assistance or 
support in a transaction under the existing law are not triggered. As Finn J 
commented in Australian Competition and Consumer Commission v Radio 
Rentals Ltd:105  

As I earlier indicated, it is not to the point that, with different risk management 
practices, the respondents may have been able to detect Mr Groth’s circumstances 
and to take steps to assist him. That is not the case before me although it has faint 
echo in the ACCC’s written closing submission where it is said that corporate 
businesses and their sales agents ‘have a responsibility to ensure that they do not 
take unfair advantage of customers’. This responsibility, it is said ‘requires 
businesses to be alert to the fact that some of their customers may be vulnerable’. 
All I would say of this is that the positive, neighbourhood-like, obligation implicit 
in this stands apart from the law of unconscionable dealing as it has been 
conceptualised to date and it appears to be distinctly tort like in character, 
conjuring up as it does a negligent failure to discharge this claimed 
‘responsibility’.106 

A more direct response to concerns about consumers entering into unsuitable, 
complex transactions would be the imposition of a statutory obligation on traders 
to make some basic inquiries into the ability of the consumer to afford the 
transaction and the suitability of the product for their needs.107 Clearly this would 
not be an appropriate obligation to attach to all consumer products, but it may 
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have merit in high-cost, complex or long-term contracts, especially those 
involving essential services.  

A model for this kind of response to the risk of financial over-commitment is 
provided by the responsible lending obligations imposed under the National 
Consumer Credit Protection Act 2009 (Cth). Chapter 3 includes obligations of 
responsible lending, which oblige credit licensees to assess that a credit contract 
or lease is not unsuitable for the consumer’s requirements and that the consumer 
has the capacity to meet the financial obligations under the credit contract or 
lease.108 The possibility of extending this type of protection more generally was 
considered by the Australian Law Reform Commission in its 2014 report on 
Equality, Capacity and Disability in Commonwealth Laws.109 Certainly such an 
approach may have addressed the concerns raised in Australian Competition and 
Consumer Commission v Radio Rentals Ltd, discussed above.110 A similar model 
might be usefully utilised for purchasing decisions for complex, financially 
significant and increasingly essential mobile and internet services.  

 
2 Understanding Discrimination 

We have suggested that in some cases a better outcome for both contracting 
parties would be produced if the trader had a better understanding of the 
consumer’s disability or needs for decision-making support. Yet traders may be 
anxious about making the inquiries that would clarify their understanding and 
consumers may be hesitant to discuss their disability with the trader.111 This was 
certainly a concern identified by participants in the MSEI study: 

We accommodate people the best we can, unfortunately we’re not fully aware of 
some people’s personal circumstances and we need to be extremely careful about 
that, we can’t make accusations about someone’s state of health; we’ve got to 
respect them and respect their privacy …  
(Bank representative)112 
With our front-line staff, a lot are trained to assist, but to look even further, I don’t 
know whether we’d be suitably trained or qualified to make that judgement, 
because we don’t want to discriminate [sic] our customer or anything like that.  
(Bank representative)113 

The potency of concerns about privacy and discrimination is reduced in 
circumstances where the inquiries are genuinely directed to allowing production 
of adequate advice on suitable products and support to consumers. Alternatively, 
at least in high-cost transactions, a prompt could be directed to all consumers as 
                                                 
108  See, eg, Australian Securities and Investments Commission v Financial Circle Pty Ltd (2018) 353 ALR 
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to whether they need further assistance or an option of a simplified product. Such 
universal approaches would further recognise that vulnerability can be the norm 
for all consumers at some times and in some circumstances, dissolving the 
problematic distinction between vulnerable and average consumers discussed. 

For consumers with cognitive disabilities, the suggestion of disclosure of the 
need for assistance or support in the transaction in question may raise legitimate 
concerns that they will be discriminated against. Certainly, there is a risk that if 
traders are aware of a person’s disability or diagnosis they may deny access to 
goods or services to avoid the impact of the protective doctrines, regardless of 
whether it is relevant to the consumer’s understanding of the transaction in 
question. This may constitute unlawful disability discrimination114 and a denial of 
a person’s human right to recognition of their legal capacity.115 Alternatively, 
traders may decline to deal with the person directly, instead seeking authorisation 
from a formally appointed substitute decision-maker (such as a guardian).116 In 
some circumstances this may also be discriminatory and, as outlined below, 
would be contrary to the Committee on the Rights of Persons with Disabilities’ 
interpretation of article 12 of the CRPD.117 Both forms of conduct are contrary to 
the current emphasis in Australian society on self-determination, social inclusion 
and access for people with disabilities. 

For consumers, there may also be a concern that disclosure will simply be too 
personally confronting, with a lack of education or understanding on the part of 
the trader or its staff leading to inappropriate responses to disclosed needs. This 
was identified as an issue by participants in the MSEI study: 

It’s too hard to deal with people. You know if you make a mistake or miss a 
payment because you’ve had personality switches, you’re the biggest monster in 
the world and even if you say ‘Well look it’s because I have an illness’ they’re 
more inclined to just dump you, than help you sort it … for a long time I was very 
sick and didn’t look like a regular other person. So I didn’t want to go in and again 
get that poor treatment. I’ve even had people kind of laughing going ‘Are you sure 
you really want this?’ And things like that … sometimes I would forget things and 
I would get a little bit muddled up, so I’ll need to ask more questions at that time 
and they’ll laugh or they’ll just look at me like I’m an alien or something like that, 
you know what I mean.  
(Consumer 4)118 

These concerns about invasion of privacy and discrimination might be 
lessened by being very clear about the type of disclosure being sought and the 
purpose of collecting the disclosed information.  

I know that it’s difficult because there’s privacy and all the rest of it, but if they 
can get a picture of how many devices you’ve already got and whether you 
actually – and I know there’s the argument why should they be responsible for 
you, if you want the product and you can afford it then fine … it doesn’t have to 
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be about you personally, they don’t have to know about what medications you are 
or aren’t on or what your lifestyle is …  
(Consumer 2)119  

 

V   DEVELOPING A CULTURE OF SUPPORTED DECISION 
MAKING IN CONSUMER TRANSACTIONS 

Against the backdrop of current contracting practices, the most radical 
suggestion for enhancing decision-making for consumers, including those with 
cognitive disabilities, is to explore ways of providing decision-making support. 
Even where a disability or impairment that may impact on decision-making is 
identified by a trader, the law gives very little guidance about how support for 
that consumer should be provided. Often the legal response to consumers with 
cognitive disabilities is to impose formal hurdles to transacting or to deny legal 
capacity entirely. In cases where mental capacity is doubted it may result in the 
appointment of a substitute or alternative decision-maker for the person deemed 
vulnerable.  

In equity, support is often premised in sending consumers for legal or 
financial advice.120 But the aim in this context of support for decision-making 
should not be to create additional hurdles or to deny the right of people with 
cognitive disabilities to make consumer decisions, but to recognise the need for 
assistance in navigating specific aspects of transactions. In the words of a 
participant in the MSEI study: 

How about stopping with the forms and let me speak to a person who will 
navigate through working something out, because all this trying to pigeonhole 
people, especially people with Asperger’s into one category, into one nice 
pigeonhole, it’s not going to work.  
(Consumer 5)121  

There are some precedents in law for a more proactive approach to providing 
decision-making support in consumer transactions. Both English and Australian 
law have developed detailed and replicable frameworks for banks on their 
obligations in advising and protecting potentially unduly influenced volunteers 
who are prepared to guarantee their spouse or close partners’ business debts.122 In 
the context of most consumer transactions the need is not always for legal or 
other expert advice but rather for decision-making support, with expertise 
potentially scaled to the significance of the transaction. The need will commonly 
be not to walk consumers though the details of the contract but to ensure that the 
consumer understands the commitment and any unusual features, and that it is 
financially viable.123  
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Clearly, this model is not one to be replicated in all or even most significant 
consumer transactions. But it is in this general idea of support for consumers in 
making decisions that perhaps the most potential lies for an inclusive response to 
market participation.  

 
A   General Models of Supported Decision-Making 

Article 12(3) of the CRPD requires states to take ‘appropriate measures to 
provide access by persons with disabilities to the support they may require in 
exercising their legal capacity’.124 Supported decision-making is based on a 
strengths-based human rights model, where individuals are assisted to make their 
own decisions with the support of others. The central tenet of the supported 
decision-making approach is that all people can make their own decisions with 
the appropriate support. Crucially, the supported person retains his or her right to 
make decisions and is supported to exercise this right.125 According to the United 
Nations Committee on the Rights of Persons with Disabilities’ interpretation of 
article 12, this means that laws or practices that draw a line between people who 
do have the capacity to make decisions (either in general, or in a specific 
situation) and those who do not are not permissible under the CRPD.126 

The degree and nature of support that any person requires will of course 
differ depending on their disability and other circumstances. It may include 
support to understand options and consequences, providing information in plain 
language (discussed above), or providing extra time for the individual to make 
decisions.127 Support may focus on interpretation and communication. It may 
include gathering and obtaining information for individuals, explaining it to 
them, helping them to understand the consequences of decisions and assisting 
them to communicate their preferences.  

Decision-making support may include natural, informal supports such as 
family or friends, as well as more formal arrangements, such as formal 
‘representation agreements’.128 Terry Carney notes that informal supported 
decision-making merely recognises what is a widely-utilised, everyday 
process;129 most people (regardless of whether they have a disability) commonly 
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seek out support to make decisions in their day-to-day lives. They draw on their 
family members, friends, colleagues, and professionals to obtain opinions and 
advice on the best or wisest option. One common model of supported decision-
making is referred to as a ‘support circle’.130 This circle involves family 
members, friends, or those who are close to the person providing support for 
them to interpret and make decisions. Members of the circle have an intimate 
understanding of supported individuals’ circumstances, including their life 
history, communication methods, and their preferences and wishes – a 
relationship of reciprocal trust and respect is therefore intrinsic to this approach.  

More formal recognition of supported decision-making has been developing 
in the guardianship context. Guardianship laws have traditionally been based on 
notions of a lack of mental capacity and appointing substitute decision-makers to 
act in the ‘best interests’ of those considered unable to make their own 
decisions.131 In light of the shift away from substitute decision-making regimes 
mandated in the CRPD, supported decision-making in the context of 
guardianship arrangements has been trialled in a number of states and 
territories,132 generally with positive results.133 However, the small scale and 
other features of the trials mean that ‘firm conclusions cannot be reached about 
program logics, costs or outcomes’.134 The pilots demonstrate the feasibility of 
providing support for decision-making rather than resolving issues involved in 
delivering support. 

In Victoria, the outcomes of a supported decision-making trial were used in 
the development of educational material for ‘supportive attorney’ legislation 
enacted in the Powers of Attorney Act 2014 (Vic). This enables some individuals 
to legally appoint a person to support them to make and act on decisions, 
including accessing information about and dealing with banks, utilities and other 
service providers.135 The Australian Law Reform Commission, and law reform 
authorities in several other jurisdictions including New South Wales and the 
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Australian Capital Territory, have expressed support for the introduction of some 
form of formal supported decision-making in legislation.136 

 
B   Supported Decision-Making in Consumer Transactions 

Consumer transactions are complex. It therefore seems unrealistic to expect 
‘lay-person’ supporters to guide those with cognitive disabilities through the 
legal labyrinth of terms and conditions to choose between intricate and varied 
product bundles, again suggesting that distinguishing between vulnerable and 
non-vulnerable consumers is fallacious. Equally, it might seem naive to suggest 
that telecommunications, finance, insurance, and utilities sectors can or should 
introduce a costly comprehensive model of advice and assistance.137 This was a 
concern expressed by participants in the MSEI study: 

Well we’re a major bank. We’re exceedingly complicated. We’ve been around for 
175 years. We’ve got hundreds of products, thousands of processes and literally 
20 or 30,000 front line staff in Australia alone. So nothing’s easy, which is why 
it’s important to start with the right points in the process, and the people that are 
designing our front-line processes or our systems. And again, there’s multitude of 
systems and some of them work differently in different channels and some of 
them work differently in different sectors of customers, so a retail customer or 
commercial customer, if you’re a deposit customer or a home loan customer. It’s 
different systems, with different purposes.  
(Bank representative)138 
[We’ve been talking to one bank in the UK] about some of the great work that 
they do around accessibility, and they have what they call ‘care markers’ on their 
systems, which essentially is a flag on the database if a customer which basically 
says ‘okay, this person’s got vision impairment or is mentally disabled’ or 
whatever it might be, and that helps them make choices about things that they do. 
So they won’t outbound phone call someone that’s deaf, or they won’t write to 
someone with a letter who’s blind. That’s quite good. We’ve talked about that and 
we’ve love to be able to do, but we’re talking millions of dollars for us to be able 
to implement that solution.  
(Bank representative)139 

However, these objections overstate the role of supported decision-making 
and underestimate the benefit that even relatively minor changes to contracting 
practice might have. It should be noted that the role of support persons is not to 
make the decisions but, where desired, to guide the consumer through the 
decision-making process. This may sometimes mean suggesting questions for the 
consumer to ask the trader, supporting consumers in slowing down a transaction 
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by taking the time to shop around and consider alternative options and flagging 
the need to access expert advice. For example, a participant in the MSEI study 
suggested that: 

A good analogy might be the buyer’s advocate, when you go buying a house, 
someone that does the bidding for you. It’s that kind of idea, that you say ‘look I 
want to go out in to the marketplace, I need a new phone, I need a new fridge’. So 
you’ve got someone to say, ‘well I know which businesses are going to do the 
right thing by you’. It’s about getting on the front foot and meeting needs, before 
the person goes out spontaneously to try and meet their own needs.  
(Lawyer)140 

This suggests that what is required is a tailored, multifaceted approach to 
supported decision-making that recognises that support can come from close 
family and friends, specialist support services, such as community legal centres 
and disability support groups, and from traders themselves.141 Indeed, in a 
consumer context, we propose four complementary models that might be used to 
build supported decision-making capacity.142  

1. Consumer-led support, which entails developing the knowledge and self-
advocacy skills of people with disabilities and their informal or 
individual supporters such as family members, disability support workers 
and carers.  

2. Provider-led support, which involves developing the capacity of the 
traders that provide services, such as banks and telecommunications 
service providers, to support consumers with decision-making 
impairments, including developing non-discriminatory support and 
referral mechanisms for the contracting process.  

3. Service-led support, which means developing the capacity of 
community-based disability and mental health service providers. This 
could involve hosting a dedicated support person or team or building the 
capacity of existing staff.  

4. Advocate-led support, which would involve increasing the capacity of 
community legal centres or consumer advocacy organisations to provide 
support.  

What must be envisaged is a cooperative approach whereby support 
possibilities are recognised as coming from informal supporters, being embedded 
in community groups and being internalised by traders, possibly through 
dedicated specialist inquiry channels. Involving a mix of support networks may 
increase the ‘messiness’ of the arrangement but also mirrors the reality of social 
life and, importantly, can create checks and balances that reduce the risk of abuse 
by those in a trusted position. Community awareness of supported decision-
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making must also be built to ensure that traders and others do not treat supporters 
as substitute decision-makers and prioritise supporters’ views over those of the 
person being supported.143  

 
C   Why Change? 

Supported decision-making primarily requires a change in contracting 
practice, with traders being willing to make inquiries about the necessary 
supports required and recognising the role for support persons in assisting in 
decision-making. Traders may be nudged towards this practice by ideals, similar 
to those informing corporate social responsibility, of community leadership and 
good citizenship, and also by an understanding that the strategies may avoid 
liability under the existing law.  

A responsive approach to consumers who are in some way disadvantaged or 
marginalised, such as consumers with cognitive disabilities, should not be 
regarded as an undue imposition on corporations but as a natural and necessary 
requirement of providing services to the whole community. Participants in the 
MSEI study suggested that cultural shifts more broadly across companies would 
be beneficial:  

It’s equipping our staff around their values, and so they respect people regardless 
of their situation, and I actually think that’s a huge part of this. Whether it’s a 
disability, whether it’s cultural needs and what have you; they would walk into a 
branch as a consumer, have that staff respond to that, and I think that is a really 
big part where we can have a significant impact in the community. 
(Bank representative)144 

Understanding the specific information and support requirements of 
consumers with cognitive disabilities is not only potentially beneficial to the 
individuals concerned, but can also be advantageous to the company’s reputation 
as a leader in accessibility and inclusion.  

There is also a pragmatic reason for nudging traders closer to strategies of 
support for consumers with cognitive disabilities. This is the reduction in 
disputes and a reduced risk of liability under existing legal consumer protection 
frameworks. As we have seen under the safety net consumer protection rules, the 
identification of a vulnerability typically leads to a need for support. Supported 
decision-making models can fill precisely this function, particularly when 
combined with educational and training initiatives for identifying decision-
making support requirements, tailored information materials, and perhaps even a 
pathway to categories of suitable products. 

 

VI   CONCLUSION 

It has long been recognised that a fair and inclusive legal system needs to 
provide protection to consumers in their market dealings. This imperative has 
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become even more important as the services essential for full participation in 
civil society are increasingly offered to citizens through a private contracting 
model. Current consumer protection law provides an important safety net against 
behaviour that vitiates the contractual consent of consumers and undermines the 
welfare enhancing opportunities provided by free and informed consumer choice. 
However, commonly, the model for identifying those consumers in need of 
protection by this body of law is premised on a distinction between those 
consumers who are ‘vulnerable’ and those who are not. Scholars and advocates 
interested in disability and disadvantage have argued that dichotomies of this 
nature are outdated and provide little benefit to any consumers. A richer 
perspective on when and why consumers may require support in decision-making 
is needed. 

The current body of consumer protection law also does not necessarily 
prompt a proactive response for supporting consumers with cognitive disabilities 
in building the capacity to make meaningful market-place decisions. Human 
rights law emphasises the importance of participation of persons with disabilities 
in all areas of social, economic and cultural life. Thus, the default outcome of the 
various legal devices for consumer protection for people with cognitive 
disabilities should not be the denial of the opportunity to participate in the 
decision-making necessary for consumer transactions. Rather the aspiration 
should be greater awareness of the barriers to transacting for consumers with 
cognitive disabilities which can then lead to greater understanding of the 
opportunities that can be provided to such consumers through appropriate 
support. We have explored a number of more upfront responses to supporting 
consumers with cognitive disabilities, including obligations to inquire into the 
suitability of a product for consumers, a better understanding of discrimination 
among traders’ staff, the availability of simple or vanilla products and clearer 
communications strategies. 

We have further argued that there is a strong case for exploring the 
application of supported decision-making principles championed by disability 
rights activists and mandated by the CRPD. The aim would be to build expertise 
and tools for wider industry participation in supporting people with disabilities to 
be fully included as economic actors, as well as building informal supporters’ 
and specialist agencies’ capacities to provide this support. The exploration of 
new practices and support networks in this context may also have wider impacts. 
As noted earlier, people with disabilities are often faced with other circumstances 
that create a position of disadvantage in contracting, particularly low socio-
economic status. Support for people with cognitive disabilities may also lead to 
insights for the types of supports that will assist other disadvantaged and 
excluded groups to participate meaningfully in the marketplace and indeed has 
insights for the better protection of all consumers, regardless of their presumed 
‘vulnerability’. 


